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ERRATA. 

To  the  purchasers  of  the  Iowa  Reports :  Printers,  like  all  other 
mortals,  will  make  mistakes,  and  the  most  careful  and  oft-repeated 
proof-readings  will  fail  to  discover  all  of  thenu  From  such  imperfections 
the  Iowa  Reports  are  not  exempt.  "When  they  relate  to  mere  matters  of 
form,  though  they  are  exceedingly  annoying,  no  good  can  come  from 
pointing  them  out ;  but,  where  they  affect  the  sense,  they  should  be 
corrected  at  the  first  opportunity  ;  and  I  shall  be  very  grateful  to  mem- 
bers of  the  profession  who  discover,  or  think  tliey  discover,  such  mis- 
takes, if  they  will  call  my  attention  to  them.  The  foUowing  have  come 
to  my  notice,  and  I  would  suggest  that  persons  haying  the  volumes  re- 
ferred to  note  the  corrections  therein. 

In  JV^IIs  V,  Chapman^  vol.  59,  p.  658,  the  word  "mortgagor," 
where  it  occurs  in  the  third  and  fifth  lines  of  the  first  head-note,  and  in 
the  third  Une  of  the  second  head-note,  should  read  "mortgagee;"  and 
this  mistake  is  carried  into  the  Index.  See  Mortoagb,  6,  (p.  812,)  and 
Execution,  4,  (p.  793.)  Also,  at  end  of  Exbcuhon,  4,  (p.  793,)  for 
''Idr  read  "  Wells  v.  Chapman,  658." 

Ebersole  v.  Ware,  vol.  59,  p.  663,  was  reversed,  and  not  affirmed, 
and  instead  of  "Apfibmbd,"  at  the  end  thereof,  (p.  666,)  read  "Rb- 


lu  Fay  V.  Orison ,  voL  60,  on  page  137,  the  words  "he  knew"  are 
omitted  from  the  last  sentence  of  the  first  paragraph  of  the  opinion. 
The  sentence  should  read  thus:  "But  the  evidence  fails  to  show  that 
he  knew  the  materials  had  been  purchased  on  credit,"  etc. 

I  take  this  opportunity  to  say  that  from  the  time  I  came  into  office 
it  has  been  my  ambition  to  gratify  the  profession  by  bringing  the  Iowa 
Reports  down  to  date,  or  as  nearly  so  as  practicable,  under  the  rules  of 
the  court  This  I  had  hox>ed  to  do  without  wholly  abandoning  my  law 
office  and  my  place  at  the  bar.  But  experience  has  shown  that  hope  to 
be  vain.  And  now,  having  dismissed  all  other  cares,  and  devoting  my- 
self wholly  to  this  work,  I  trust  that,  though  the  business  of  the  court 
is  rapidly  increasing,  I  shall  yet  be  able  to  gratify  my  ambition  in  this 
particular. 

The  REPOBnsB. 
Toledo,  loway  June  2,  1885. 
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Allen  et  al.  v.  Clayton  et  al. 

1.  Constitutional  Law:  language  not  free  from  doubt:  aids  to 

BE  considered  IN  CONSTRUING.  Where  the  meaning  of  the  language 
of  the  constitution  is  not  entirely  dear  and  free  from  doubt,  it  is  proper, 
in  determining  the  true  intent  of  such  language,  to  consider,  Firsty  the 
context  relating  to  the  same  subject-matter;  Second^  the  evil  intended 
to  be  remedied  by  the  adoption  of  the  constitution;  Third,  the  debates 
in  the  convention  which  formed  the  constitution;  Fourth,  the  contem- 
poraneous legislative  construction  of  the  language  in  question;  and 
Fifth,  the  practical  construction  given  to  the  language,  and  long  ac- 
quiesced in,  by  the  people  of  the  state. 

2.  Banking  Corporations:  for  discount  and  deposit  only:  lia- 

bility OP  stockholders  for  corporate  debts:  constitutional 
LAW.    When  construed  in  the  light  of  the  considerations  above  named, 
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Sec.  9,  Art.  8,  of  the  coniftitution  of  1857,  makinflr  **every  stockholder  in 
a  banking^  corporation''  liable  for  corporate  debts,  must  beren^arded  as 
applying?  only  to  such  banking  corporations  as  issued  bills  to  circulate 
as  money;  and,  after  the  adoption  of  said  constitution,  it  was  still  com- 
petent for  banking^  corporations  for  discount  and  deposit  only  to  organ- 
ize under  the  gr^neral  incorporation  laws  of  the  state,  and  to  exempt 
the  private  property  of  stockholders  from  liability  for  corporate  debts. 

Appeal  fvom  Jefferson  Circuit  Court. 

Tuesday,  March  18. 

This  is  an  action  in  equity,  and  it  was  commenced  in  the 
district  court.  Tlie  petition  states  that  in  1871  the  Farmers' 
and  Merchants'  Bank  of  Bloomfield  was  incorporated,  witli 
an  authorized  capital  of  one  hundred  and  fifty  tliousand  dol- 
lars, which  afterward,  in  1874,  was  increased  to  two  hundred 
thousand  dollars;  that  said  corporation  was  organized  to  en- 
gage in  and  carry  on  the  business  of  banking,  under  chapter 
52  of  the  Revision.  A  copy  of  the  articles  of  incorporation 
is  attached  to  and  made  a  part  of  the  petition.  It  is  further 
stated  that  said  corporation  did  engage  in  such  business,  but 
not  as  a  bank  of  issue,  and  did  not  issue  bills  to  circulate  as 
money,  and  that,  in  the  course  of  its  business,  said  corporation 
became  indebted  to  the  plaintiffs  for  money  had  and  received; 
that  the  defendants  were  stockholders  in  said  corporation,  and 
that  the  amount  of  stock  owned  by  each  is  stated  in  the  peti- 
tion ;  that  under  section  nine,  article  eight,  of  the  constitution, 
the  defendants  are  individually  liable  to  the  plaintiffs,  upon 
the  indebtedness  of  said  bank,  to  the  amount  of  stock  held  by 
each  of  them  in  said  corporation,  and  that  said  bank  is  insol- 
vent.    Appropriate  relief  is  asked. 

To  the  petition  the  defendants  demurred,  on  the  ground 
that  the  constitutional  provision  referred  to  in  the  petition 
only  applied  to  banks  of  issue;  that  is,  those  which  issued 
bills  to  circulate  as  money.  The  demurrer  was  overruled,  and 
the  defendant's  motion  to  change  the  place  of  trial  was  sus- 
tained, and  the  cause  transferred  to  the  circuit  court.  The 
defendants  elected  to  stand  on  their  demurrer,  and  the  circuit 
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court  rendered  a  decree  granting  the  relief  asked  in  the  peti- 
tion, and  the  defendants  appeal. 

Trimble^  Carruthera  <&  Trimble^  Wright^  Cummhis  c6 
Wright,  Payne  cfe  Eiclielberger,  Jones  cfe  Steel  and  Amo8 
Stickely  for  appellants. 

D.  P.  Stubbs,  for  appellees. 

Seevebs,  J. — The  first  constitution  was  adopted  in  1846, 
and  it  contained  the  following  provisions:  (See  Art.  8.) 

'^Section  1.  No  corporate  body  shall  hereafter  be  created, 
renewed  or  extended,  with  the  privilege  of  making,  issuing  or 
putting  in  circulation  any  bill,  check,  ticket,  certificate,  prom- 
issory note,  or  other  paper,  or  the  paper  of  any  bank,  to  cir- 
culate as  money.  The  general  assembly  of  this  state  shall 
prohibit  by  law  any  person  or  persons,  association,  company 
or  corporation,  from  exercising  the  privileges  of  banking,  or 
creating  paper  to  circulate  as  money. 

"Sec.  2.  Corporations  shall  not  be  created  in  this  state  by 
special  laws,  except  for  political  or  municipal  purposes;  but 
the  general  assembly  shall,  provide  by  general  laws  for  the 
organization  of  all  other  corporations,  except  corporations 
with  banking  privileges,  the  creation  of  which  is  prohibited. 
The  stockholders  shall  be  subject  to  such  liabilities  and  re- 
strictions as  shall  be  provided  by  law.  The  state  shall  not, 
directly  or  indirectly,  become  a  stockholder  in  any  corpora- 
tion." 

Under  the  foregoing  provisions,  corporations  having  the 
power  to  issue  bills  to  circulate  as  money  were  absolutely 
prohibited,  but  corporations  having  the  banking  powers  of 
discount  and  deposit  could  lawfully  exist;  and  such  seems  to 
have  been  the  opinion  of  the  first  general  assembly  which 
convened  under  the  constitution,  in  November,  1846.  It 
proceded  to  pass  the  general  incorporation  law  contemplated 
by  the  constitution,  which  provided  that  any  number  of  per- 
sons might  incorporate  themselves  for  the  transaction  of  any 
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business  which  might  be  the  lawful  subject  of  a  general  part- 
nership, and  the  incorporators  were  authorized  to  exempt 
private  property  from  the  payment  of  corporate  debts.  Chap. 
81,  Acts  First  General  Assembly. 

If  any  statute  was  enacted,  as  required  by  the  constitution, 
at  that  or  any  subsequent  session  of  the  general  assembly, 
prohibiting  any  ^'person,  association,  company  or  corporation 
from  exercising  the  privileges  of  banting,  or  creating  paper 
to  circulate  as  money,"  our. attention  has  not  been  called  to 
it.  The  reason  for  this  omission  we  suppose  to  be  that,  if 
there  was  no  constitutional  provision  upon  the  subject,  it 
required  an  aflSrmative  statute  so  authorizing,  before  any  cor- 
poration or  person  could  issue  bills  to  circulate  as  money. 

But  it  is  undoubtedly  true  that  in  1846  a  general  partner- 
ship could  have  been  formed  for  the  purpose  of  discounting 
bills,  receiving  deposits  and  issuing  evidence  of  indebtedness 
therefor,  and  no  other  statute  than  the  general  incorporation 
law  was  required  to  enable  corporations  under  it  to  engage  in 
and  lawfully  transact  the  banking  business  of  discount  and 
deposit. 

A  similar  statute  to  the  general  incorporation  law  was  after- 
wards enacted  in  1851 — Chap.  43  of  the  Code  of  1851;  and 
the  same  statute  in  substance  has  ever  since  been  in  force. 
Eev.,  Chap.  52;  Code,  Title  9,  Chap.  1. 

This  constitution  remained  in  force  until  the  adoption  of 
the  new  constitution  in  1857,  and  it  is  historically  true  that 
many  corporations  had  been  organized  in  other  states  between 
the  periods  above  stated,  with  power  to  issue  bills  to  circulate 
as  money,  and  that  this  state  was  flooded  with  such  bank  bills. 
Their  value  was  uncertain,  and  great  dissatisfaction  was  ex- 
pressed in  the  public  journals,  and  otherwise,  with  the  restric- 
tive provisions  of  the  constitution  of  1846,  in  relation  to 
corporations  having  power  to  issue  bills  to  circulate  as  money. 
It  was  said  that  there  should  be  organized  in  this  state  banks 
of  issue,  which  being  under  the  control  of  the  state,  there 
would  at  least  be  some  guaranty  as  to  their  solvency.     The 


MARCH  TERM,  1884.  15 

Allen  T.  Clayton. 

conveDtion  and  constitution  of  1857  were  the  outgrowth  of 
this  public  sentiment.  We  hazard  nothing  in  making  the 
assertion  that,  but  for  the  public  demand  for  the  abrogation 
of  the  constitution  of  1846,  and  the  adoption  of  one  under 
which  corporations  with  power  to  issue  bills  to  circulate  as 
money  could  be  organized,  the  constitution  of  1857  would  not 
have  been  adopted.  The  great  evil  of  the  constitution  of  1846, 
in  the  public  estimation  of  the  time,  was  the  prohibition 
therein  contained  of  banks  with  power  to  issue  bills  to  circu- 
late as  money.  No  complaint  was  made,  and  it  was  not  sup- 
posed,'that  the  constitution  of  1846  restricted  or  prohibited 
the  establishment  of  banks  of  discount  and  deposit.  But  the 
popular  demand  was  that  banks  with  full  banking  powers 
should  be  authorized  and  established,  to  the  end  that  the  cur- 
rency issued  in  other  states,  known  as  ''red  dog"  and  "wild 
cat,"  would  be  expelled  from  the  state. 

A  convention  was  called,  and  the  constitution  of  1857  was 
adopted  by  the  people,  with  reference  to  and  full  knowledge 
of  the  facts  heretofore  stated.  It  contains  the  following  pro- 
visions: 

"ABTIOLE  Vm— COKPORATIONS. 

"Section  1 .  No  corporation  shall  be  created  by  special  laws ; 
but  the  general  assembly  shall  provide  by  general  laws  for 
the  organization  of  all  corporations  hereafter  to  be  created, 
except  as  hereinafter  provided. 

"Sec.  2.  The  property  of  all  corporations  for  pecuniary 
profit  shall  be  subject  to  taxation,  the  same  as  that  of  individ- 
uals. 

"Sec.  3.  The  state  shall  not  become  a  stockholder  in  any 
corporation,  nor  shall  it  assume  or  pay  the  debt  or  liability  of 
any  corporation,  unless  incurred  in  time  of  war  for  the  benefit 
of  the  state. 

"Sec.  4.  No  political  or  municipal  corporation  shall  be- 
come a  stockholder  in  any  banking  corporation,  directly  or 
indirectly. 
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'^Sec.  6.  No  act  of  the  general  assembly  authorizing  or 
creating  corporations  or  associations  with  banking  powers, 
nor  amendments  thereto,  shall  take  effect,  nor  in  any  manner 
be  in  force,  until  the  same  shall  have  been  submitted  sepa- 
rately to  the  people  at  a  general  or  special  election,  as  provided 
by  law,  to  be  held  not  less  than  three  months  after  the  pas- 
sage of  the  act,  and  shall  have  been  approved  by  a  majority 
of  all  the  electors  voting  for  and  against  it  at  such  election. 

''Sec.  6.  Subject  to  the  provisions  of  the  foregoing  section, 
the  general  assembly  may  also  provide  for  the  establishment 
of  a  state  bank,  with  branches. 

"Sec.  7.  If  a  state  bank  be  established,  it  shall  be  founded 
on  an  actual  specie  basis,  and  the  branches  shall  be  mutually 
responsible  for  each  other's  liabilities  upon  all  notes,  bills  and 
other  issues  intended  for  circulation  as  money. 

"Sec.  8.  If  a  general  banking  law  shall  be  enacted,  it 
shall  provide  for  the  registry  and  countersigning  by  an  officer 
of  state  of  all  bills  or  paper  credits  designed  to  circulate  as 
money,  and  require  security  to  the  full  amount  thereof  to  be 
deposited  with  the  state  treasurer  in  United  States  stocks,  or 
in  interest  paying  stocks  of  states  in  good  credit  and  standing, 
to  be  rated  at  ten  per  cent  below  their  average  value  in  the 
city  of  New  York  fur  the  thirty  days  next  preceding  their 
deposit;  and,  in  case  of  a  depreciation  of  any  portion  of  said 
stock  to  the  amount  of  ten  per  cent  on  the  dollar,  the  bank 
or  banks  owning  said  stock  shall  be  required  to  make  up  said 
deficiency  by  depositing  additional  stocks;  and  said  law  shall 
also  provide  for  the  recording  of  the  names  of  all  stockholders 
in  such  corporations,  the  amount  of  stock  held  by  each,  the 
time  of  any  transfer,  and  to  whom. 

"Sec.  9.  Every  stockholder  in  a  banking  corporation  or 
institution  shall  be  individually  responsible  and  liable  to  its 
creditors,  over  and  above  the  amount  of  stock  by  him  or  by 
her  held,  to  an  amount  equal  to  his  or  her  respective  shares 
so  held,  for  all  its  liabilities  accruing  while  he  or  she  remains 
such  stockholder. 
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"Sec.  10.  In  case  of  the  insolvency  of  any  banking  insti- 
tution, the  bill-holders  shall  have  a  preference  over  its  other 
creditors. 

"Sec.  11.  The  suspension  of  specie  payments  by  banking 
institutions  shall  never  be  permitted  nor  sanctioned. 

"Sec.  12.  Subject  to  the  provisions  of  this  article,  the 
general  assembly  shall  have  power  to  amend  or  repeal  all 
laws  for  the  organization  or  creation  of  corporations,  or  grant- 
ing of  special  or  exclusive  privileges  or  immunities,  by  a  vote 
of  two-thirds  of  each  branch  of  the  general  assembly;  and  no 
exclusive  privileges,  except  as  in  this  article  provided,  shall 
ever  be  granted." 

The  first  general  assembly  under  the  constitution  of  1857 
met  in  1858,  and  it  passed  two  acts  contemplated  by  the  con- 
stitution; one  "authorizing  general  banking,"  and  the  other 
authorizing  the  establishment  of  a  state  bank  and  branches, 
with  power  to  issue  bills  to  circulate  as  money,  and,  in  accord- 
ance with  the  constitution,  these  statutes  were  submitted  to 
and  approved  by  a  majority  of  the  electors.  A  state  bank 
was  organized,  which  issued  bills  which  freely  circulated  as 
money,  and  it  continued  in  existence  until  1870.  During  this 
time,  the  general  incorporation  law,  first  passed  in  1846,  was 
in  force,  and  it  made  no  provision  for  filing  and  recording 
articles  of  incorporation  of  corporations  formed  under  it,  ex^ 
cept  those  for  the  construction  of  works  of  internal  improve- 
ment, in  the  office  of  the  secretary  of  state.  We,  therefore,  are 
unable  to  say  whether  the  assertion  made  by  counsel  during  the 
oral  argument,  that  corporations  with  the  banking  powers  of 
discount  and  deposit  had  been  organized  under  the  general 
incorporation  law  prior  to  1870,  is  historically  true  or  not;, 
but  as  early  as  1860  the  existence  of  such  corporations  was 
recognized  by  the  general  assembly.    Eev.,  page  280,  Art.  2. 

In  1870  all  corporations  organized  under  the  general  incor- 
poration law  were  required  to  file  and  have  the  articles  of 
incorporation  recorded  in  the  office  of  the  secretary  of  state. 
Chap.  172,  Acts  of  the  Thirteenth  General  Assembly 
Vol.  LXIII~2 
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In  that,  the  next,  and  sacceeding  years,  down  to  the  close 
of  1883,  there  have  been  organized  nnder  said  statute  nearly 
or  quite  one  hundred  corporations  which  have  assumed  the 
banking  powers  of  discount  and  deposit,  all  of  which,  we  shall 
assume,  have  exempted  private  property  from  the  payment 
of  corporate  debts.  The  judicial  and  legislative  history  of  the 
state  fails  to  show  that  tlie  right  and  power  to  so  exempt  pri- 
vate property  have  been  doubted  or  denied  from  1846  until 
the  institution  of  this  suit,  a  period  of  thirty-five  years. 

In  the  light  of  the  foregoing  facts,  we  have  to  determine 
the  proper  construction  of  article  eight  of  the  constitution  of 
1857.  The  first  section  of  the  article  refers  to  corporations 
generally;  the  second  to  those  for  pecuniary  profit;  the  third 
prohibits  the  state  from  becoming  a  stockholder  in  any  cor- 
poration, and  the  fourth  refers  alone  to  banking  corporations; 
and  it  is  insisted  that  banks  of  discount  and  deposit,  as  well 
as  those  issuing  bills  to  circulate  as  money,  are  there  referred 
to;  and,  as  the  same  woi*d8 — "banking  corporations" — are 
used  in  both  sections  four  and  nine,  that  the  same  construction 
must  be  placed  on  the  same  words  in  both  sections.  But 
this  does  not  necessarily  follow.  The  argument  is  entitled  to 
great  consideration,  but  it  is  not  controlling.  The  same  rea- 
son exists  for  prohibiting  a  municipal  corporation  from  be- 
coming a  stockholder  in  one  kind  of  a  bank  as  in  another. 
But  as  the  bill-holder,  as  a  matter  of  fact,  is  compelled  to 
accept  the  circulating  medium  in  use  as  money,  and  the  de- 
positor is  a  free  agent,  who  can  deposit  his  money  in  a  bank 
or  not,  as  he  chooses,  and  whose  residence  is  usually  contiguous 
thereto,  and,  as  the  privilege  of  issuing  bills  to  circulate  as 
money  is  an  exercise  of  sovereign  power  which  belongs  to  the 
state,  the  same  reasons  for  interference  on  the  part  of  the  state 
to  protect  the  bill- holder  do  not  exist  as  to  the  depositor.  Be- 
sides this,  the  prohibition  contained  in  section  four  is  a  limita- 
tion on  the  law  making  power,  and  may  well  be  designated  as 
the  constitutional  policy,  which  was  not  intended  to  act  upon 
or  control  individual  rights  or  liabilities. 
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Sections  five,  six,  seven,  eight,  ten  and  eleven  have  excla« 
sive  reference  to  banks  of  issne,  and  the  key  note  to  all  of 
them  is  fonnd  in  section  five.  It  is  there  provided  that  cor- 
porations with  hcbfiki/ng powerB  shall  not  be  created,  unless  the 
statute  so  providing  shall  be  submitted  to  and  be  approved  by 
a  majority  of  the  electors  of  the  state.  This  means  full  or 
unlimited  banking  powers;  that  is,  the  power  to  issue  bills  to 
circulate  as  money,  and  also  the  power  to  discount  bills  and 
receive  deposits.  The  general  incorporation  law  in  force 
when  the  constitution  of  1857  was  adopted  was  broad 
enough,  as  we  have  said,  to  permit  the  organization  of  banks 
of  discount  and  deposit,  and  something  more  than  this  was 
contemplated  by  the  constitution.  This  being  so,  what  is  the 
proper  construction  of  section  nine?  The  words  there  used 
are  hanMng  corporations.  The  subject-matter  contemplated 
in  the  several  sections  just  mentioned,  which  precede,  and  also 
those  which  follow,  section  nine,  is  corporations  having  the 
power  to  issue  bills  to  circulate  as  money.  Clearly  these  are 
**banking  corporations,"  just  as  certainly  as  those  defined  in 
section  five  as  having  banking  powers.  To  arrive  at  the 
meaning  of  the  words  "banking  cx)rporations"  in  section  nine, 
the  sections  preceding  and  following  it,  which  have  reference 
to  the  same  subject-matter,  must  be  read  and  considered. 

This  is  a  fundamental  rule,  to  which  there  is  no  exception, 
unless  th^  words  to  be  construed  have  such  a  clear  and  precise 
meaning  that  there  is  and  can  be  but  a  single  conclusion 
as  to  what  was  meant.  Counsel  insist,  and  it  is  true,  that 
there  are  banks  of  issue,  and  those  of  discount  and  deposit. 
If  a  corporation  possessed  all  of  these  powers,  it  would  be  a 
banking  corporation,  and  it  would  be  such  a  corporation  if  it 
had  the  power  only  of  issuing  bills  to  circulate  as  money,  or, 
if  it  only  had  the  power  to  discount  bills  and  receive  deposits, 
it  would  still  be  a  banking  corporation. 

The  words  "banking  corporations,"  as  used  in  section  nine, 
therefore,  do  not  necessarily  include  or  refer  to  banks  of  dis- 
count and  deposit.     When  all  the  provisions  of  the  constitu- 
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tion  bearing  on  the  subject-matter  are  considered,  it  seems  to 
ns  to  be  too  clear  for  any  reasonable  doubt  that  "banking 
corporations"  in  section  nine  mean,  and  were  intended  to 
mean,  the  same  thing  precisely  as  "banking  powers'*  in  sec- 
tion five,  and  "banking  institutions"  in  sections  ten  and  eleven. 
We  are  unable  to  understand  why  the  subject-matter  of  section 
nine  should  be  construed  to  be  other  or  different  from  the 
subject-matter  of  the  sections  which  precede  and  follow  it. 
Why  should  the  words  of  section  nine  have  attached  to  them 
a  broader  meaning,  or  include  more,  than  it  is  self-evident 
similar  words  in  sections  five,  ten  and  eleven  were  intended  to 
mean  or  include? 

Without  doubt,  the  words  "banking  institutions,''  in  sec- 
tions ten  and  eleven,  mean  and  have  reference  to  the  same 
kind  of  corporations  as  those  contemplated  in  section  five  as 
having  "banking  powers,"  and  the  words  "banking  corpora- 
tions" in  section  nine,  in  acccordance  with  the  acknowledged 
rules  of  construction,  must  mean  the  same  thing  or  class  of 
corporations;  that  is,  those  with  power  to  issue  bills  to  cir- 
culate as  money.  This  view,  we  think,  is,  to  say  the  least,  in 
accord  with  Pape  v.  Capital  Bank  of  Topeka^  20  Kas.,  440, 
and  The  People  v.  Loewenthal  et  aL,  93  HI.,  191.  But  if 
it  can  be  said,  when  all  the  provisions  of  article  eight  are  read 
and  considered,  that  there  is  any  doubt  as  to  the  correctness 
of  the  conclusion  reached,  then  it  is' proper  to  consider: 

First.  The  evil  intended  to  be  remedied  by  the  adoption 
of  the  constitution  of  1857;  and  here  there  is  no  room  for 
serious  doubt,  as  we  have  heretofore  sufiiciently  indicated. 

Second.  This  is  confirmed  by  the  debates  in  the  convention 
which  framed  the  constitution.  It  may  be  said  with  safety 
that  banks  of  discount  and  deposit,  as  distinguished  from  those 
issuing  bills  to  circulate  as  money,  are  not  mentioned  in  the 
debates,  or,  if  so,  our  attention  has  not  been  called  thereto, 
while  there  are  numerous  references  made  to  banks  of  issue. 
Our  attention,  however,  is  specially  called  to  a  proposition 
introduced  into  the  convention,  making  the  officers  and  stocks 
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holders  of  every  corporation  issuing  bills  to  circulate  as  money 
individually  liable  (for  corporate  debts  we  suppose)  during 
the  time  of  their  being  officers  and  stockholders.  This  propo- 
sition was  defeated  in  the  convention.  It  is  said  that  this 
action  clearly  indicates  the  intent  of  the  convention.  But 
what  intent  is  indicated?  None  other,  we  think,  than  that 
the  convention  was  unwilling  to  make  the  officers  and  stock- 
holders liable  to  the  extent  contemplated  by  the  proposition  re- 
ferred to,  and  thought  that  section  nine,  as  it  now  stands,  as 
it  has  been  construed  by  us,  was  as  far  as  it  was  necessary  or 
proper  to  go. 

Thi/rd.  The  contemporaneous  legislative  construction  of  the 
constitution;  and  here  we  desire  to  call  attention  to  Art.  2, 
page  280,  of  the  Revision,  requiring  "banking  corporations  to 
make  quarterly  statements.'*  This  clearly  recognizes  the  ex- 
istence of  banking  corporations  having  the  powers  only  of 
discount  and  deposit.  It  cannot  be  presumed  that  the  gen- 
eral assembly  would  do  a  foolish  or  unnecessary  act,  and, 
therefore,  it  must  be  assumed  that  there  were  corporations 
of  the  character  indicated  in  existence,  the  legality  of  whose 
organization  is  clearly  recognized  by  the  statute  above  men- 
tioned, which  was  ^passed  within  three  years  after  the  adop- 
tion of  the  constitution. 

Fourth.  The  practical  construction  of  the  constitution 
adopted  by  the  people  of  the  state,  as  evidenced  by  the  numer- 
ous banks  of  discount  and  deposit  known  to  have  been  or- 
ganized during  and  since  1870,  and  which  are  now  engaged 
in  doing  a  large  business.  To  this  must  be  added  the  fact 
that  some  of  them  failed  and  proved  insolvent,  and  no  such 
claim  as  the  present  was  ever  made,  to  our  knowledge,  until 
now.  That  all  these  matters  may  be  and  should  be  consid- 
ered when  the  meaning  of  the  words  of  the  constitution  are 
not  entirely  clear  and  free  from  doubt,  see  Cooley  on  Consti- 
tutional Limitations,  4  Ed.  pp.  68  to  83,  and  authorities  cited 
in  notes.  It  seems  to  us  that  the  words  "banking  corpora- 
tions," used  in  section  nine,  mean  banks  of  issue,  and  not 
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those  of  discount  or  deposit;  and  that,  if  this  be  donbtfnl, 
then  the  legislative  and  practical  contemporaneons  construc- 
tion of  the  constitution  leaves  no  room  for  doubt  in  this  re- 
spect The  result  is  that  the  demurrer  vras  erroneously  over- 
ruled, and  that  the  judgment  below  must  be 

Rbvsbsed. 


Blachlet  v.  Laba. 

1.  Domertio  Belations :  liabiutt  of  fathsb  fob  nbcbssabiss  fur- 
sisHED  ADDLT  DAUGHTER  liiYiKO  AT  HOME.  A  father  is  not  legally  lia- 
ble, either  at  common  law  or  by  statute,  for  necessaries  fumishecl  an  adult 
bat  tmmarried  dauffhter,  at  her  request,  though  the  daughter  be  still 
living  with  her  father  as  a  member  of  his  family,  and  though  the  neces- 
saries be  furnished  with  the  knowledge  of  the  father,  and  without  any 
objection  on  his  parti  The  rule  {4>plied  in  this  case  to  services  rendered 
by  a  physician  to  a  daughter  in  her  last  illness.    Adams,  J.,  dissenting. 

Appeal  from  Wayne  Circuit  CovH. 

Tuesday,  Maboh  18 

This  action  was  commenced  before  a  justice  of  the  peace  to 
recover  $32,  the  value  of  the  services  of  plaintiff,  who  is  a 
physician,  in  rendering  "medical  treatment  for  a  girl."  Judg- 
ment was  rendered  for  defendant  by  the  justice  of  the  peace, 
but  on  appeal  to  the  circuit  court  there  was  a  judgment  for 
plaintiff.     Defendant  appeals  to  this  court. 

G.  Taylor  Wright^  for  appellant. 

E.  L.  Harty  for  appellee. 

.^  Beck,  J.-^I.  The  amount  in  controversy  in  this  cause 
being  less  than  $100,  it  was  certified  by  the  judge  of  the  cir- 
cuit court  for  determination  upon  the  following  question  of 
law: 

"  Is  a  father  legally  liable  to  a  physician  for  the  latter's 


MARCH  TERM,  1884.  23 

Blafihley  t.  Labft. 

services  in  professionally  treating  the  adult  but  nnmarried 
daughter  of  said  father,  during  her  last  illness,  where  the  phy- 
sician was  called  by  the  daughter,,  she  at  the  time  living  with 
her  father  as  a  member  of  his  family,  that  being  her  home; 
the  treatment  being  necessary  aud  proper,  and  rendered  with 
the  knowledge  of  the  father,  and  without  any  objection  on  the 
part  of  the  latter  to  the  physician." 

II.  At  common  law,  a  father  is  not  liable  for  necessaries 
furnished  an  adult  child.  And  it  may  be  admitted,^for  the 
purposes  of  this  case,  that  medical  treatment  is  included  in 
the  term  necessaries.  This  rule  prevails,  though  the  child  be 
at  the  homerof  the  father  when  the  necessaries  are  furnished. 
Crane  v.  Ba/udouine^  55  N.  T.,  256;  Boyd  v.  Sappingto^i, 
4  Watts,  247;  Mills  v.  Wyman,  3  Pick.,  207;  JSTor^^  v. 
Dodge' B  AdirCr^  23  Ind.,  190 ;  Wood  v.  Gill,  Coxe,  (N.  J.)  449. 

The  fact  that  the  adult  child  is  a  member  of  the  family  of 
the  father  does  not  render  him  liable  for  necessaries  furnished 
upon  request  of  the  child.  The  father  as  the  head  of  the  fam- 
ily is  not  liable  for  necessaries  furnished  its  members,  other 
than  the  wife  and  minor  children.  Servants,  lodgers  and 
boarders  are  members  of  the  family,  as  well  as  all  others  who 
are  subject  to  the  authority  of  its  head.  See  Webster's  Dic- 
tionary. But  for  necessaries  furnished  none  of  them  is  the 
father  liable.  An  adult  son  or  daughter,  whose  home  is  with 
the  father,  is  of  this  class  of  persons. 

III.  It  is  argued  that,  as  an  adult  son  or  daughter  who 
lives  with  the  &ther  and  renders  to  him  personal  service 
cannot  recover  compensation  for  such  services  from  the  father, 
he  ought  to  be  liable  for  necessaries  furnished  to  such  an  one. 
This  point  we  are  not  permitted  to  decide,  for  the  reason  that 
it  is  not  presented  by  the  question  certified  to  us.  It  is  not 
shown  therein  that  the  daughter  in  this  case  rendered  any 
services.  Our  decision  must  be  confined  to  the  very  ques- 
tion of  law  certified,  and  cannot  be  extended  to  facts  not  con- 
templated in  it. 

lY.     Counsel  tor  plaintiff  thinks  that  Code,  §  1 330,  which 


24  SUPEEME  COURT  OF  IOWA, 

BlaeUey  t.  Ltba^ 

provides  that  the  father  of  a  poor  person,  who  is  unable  to 
maintain  himself  at  work,  shall  be  liable  for  his  maintenance, 
has  application  to  this  case.  Bnt  the  question  certified  does 
not  contemplate  the  fact  that  the  daughter  was  a  poor  person; 
and  we  cannot  presume  that  she  was.  The  facts  upon  which 
we  are  to  decide  the  case  do  not  present  this  point. 

Y.  Counsel  for  plaintiff  also  insists  that  defendant's  lia- 
bility arises  under  Code,  §  2214,  which  provides  that  "the  ex- 
penses of  the  family  and  the  education  of  the  children  are 
chargeable  upon  the  property  of  both  husband  and  wife,  or 
either  of  them,  and  in  relation  thereto  they  may  be  sued 
jointly  or  separately."  The  purpose  of  this  section  is  not  to 
declare  what  charges  or  expenditures  shall  be  regarded  as 
"expenses  of  the  family,"  but  simply  to  provide*  a  remedy 
therefor  against  both  husband  and  wife.  The  section  gives 
no  aid  in  determining  what  are  to  be  regarded  as  family 
expenses. 

We  have  shown  that  the  father  is  not  liable  for  necessaries 
furnished  to  his  adult  son  or  daughter  who  lives  with  him  in 
the  manner  shown  by  the  facts  certified  in  the  question  sub« 
mitted  to  us.  It  may  be  admitted  that  he  is  liable' for  all 
family  expenses;  but,  as  he  is  not  liable  for  necessaries  fur- 
nished for  an  adult  child,  under  the  circumstances  stated  in 
the  questions  certified,  they,  therefore,  constitute  no  part  of 
the  family  expenses. 

The  foregoing  discussion  disposes  of  all  points  argued  by 
counsel.  It  is  our  opinion  that  the  judgment  of  the  circuit 
court  ought  to  be 

Kevebsed. 

Adams,  J^  dissenting. 
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Pbbrt  bt  al.  V.  Vbzika  et  al. 

1.  Aaaignment  for  Benefit  of  Oredltors:  bad  faith  of  assiqkor: 
FACTS  NOT  CONSTITUTING.  Where  one  mortgaged  certain  of  his  prop- 
erty, and  three  hours  afterwards  made  an  assignment  for  the  benefit  of 
his  creditors,  but  it  is  conceded  that  the  assignor,  at  the  time  he  made 
the  mortgage,  did  not  contemplate  making  an  assignment,  the  assign- 
ment cannot  be  held  to  be  void  as  including  the  mortgage,  and  thus 
preferring  creditors. 

2. :  NEED  NOT  INCLUDB  EXEMPT  PBOFEKTY.    An  assignment  for 

the  benefit  of  creditors  is  not  void  for  the  reason  that  it  does  not  convey 
all  of  the  assignor's  property,  where  it  reserves  only  such  as  the  law  ex- 
empts from  execution. 

Appeal  from  Lee  Circmt  Comii. 

Tuesday,  Maeoh  18. 

PAOOBEDiNa  IN  GAiunsHHENT.  The  plaintiffs  are  judgment 
creditors  of  the  defendant,  Yezina.  As  snoh,  they  caused  an 
execution  to  issue  upon  their  judgment,  and  caused  the  defend- 
ant, Irwin,  to  be  garnished.  He  appeared  and  answered,  deny- 
ing all  indebtedness,  and  denying  that  he  had  property  in  his 
possession  or  under  his  control  belonging  to  the  judgment 
debtor.  A  stipulation  of  facts  was  also  filed.  The  plaintiffs 
then  moved  for  judgment  against  the  garnishee  upon  the 
answer  and  stipulatio^  of  facts.  The  court  overruled  the 
motion  and  discharged  the  garnishee.  From  the  order  over- 
ruling the  motion  and  discharging  the  garnishee  the  plaintiffs 
appeal. 

H,  Scott  Howell  <&  Son^  for  appellants 

W.  T.  Rarikvn^  for  appellees. 

Adams,  J. — A  short  time  previous  to  the  institution  of 

these  proceedings,  the  judgment  debtor,  Vezina,  was  in  trade 

1.  ASSIGN-       i^  tbe  city  of  Keokuk.     On  the  18th  day  of  Jan- 

bSSflt'of       uary,  1883,  he  made  an  assignment  for  the  bene- 

bad  faith:       fit  of  his  creditors  to  the  garnishee,  Irwin.     This 

facts  not  con- 

rtitnting.        property,  including  a  stock  of  goods,  passed  into 
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Irwin's  hands.  The  plaintiffs,  as  garnishing  creditors,  seek 
to  charge  Irwin  as  garnishee,  by  reason  of  the  possession  of 
this  property.  They  do  not  deny  the  execution  of  the  instru- 
ment by  which  Yezina  attempted  to  make  an  assignment,  but 
they  insist  that  it  is  to  be  taken  in  connection  with  a  certain 
other  instrument  executed  by  Vezina,  denominated  a  trust 
mortgage,  and  that,  if  so  taken,  it  must  be  held  void,  because, 
if  the  trust  mortgage,  so  called,  was  a  part  of  the  assignment, 
then,  as  its  effect  was  to  prefer  creditors,  such  would  be  the  ef- 
fect of  the  assignment,  and  it  must,  under  section  2115  of  the 
Code,  be  held  to  be  void.  That  section  provides  that  "no  gen- 
eral assignment  of  property  by  an  insolvent,  in  contemplation 
of  insolvency,  for  the  benefit  of  creditors,  shall  be  valid,  unless 
it  be  made  for  the  benefit  of  all  his  creditors  in  proportion  to 
the  amount  of  their  respective  claims."  We  have,  then,  the 
question  as  to  whether  the  two  instruments  are  to  be  taken 
as  one  transaction,  and  as  constituting  the  assignment.  If 
they  are,  it  cannot  properly  be  denied  that  the  assignment  is 
void,  and  that  Irwin  holds  the  property  in  trust  for  Vezina, 
and  may  be  charged  as  garnishee. 

A  mortgage,  or  several  mortgages,  may  be  taken  with  an 
assignment  proper,  as  one  transaction,  and  as  constituting  the 
assignment;  Van  Patten  (&  Marks  v.  Bm^^  52  Iowa,  521; 
or  several  mortgages  may  be  taken  together  as  one  transac- 
tion, and  as  constituting  an  assignment.  Burrows  v.  Lehn- 
dorffy  8  Iowa,  96.  But,  to  justify  a  court  in  finding  that  a 
mortgage  may  be  taken  in  connection  with  some  other  instru- 
ment as  constituting  an  assignment,  it  should  appear  that  the 
mortgagor,  at  the  time  he  made  the  mortgage,  had  the  inten- 
tion to  make  an  assignment.  In  the  case  at  bar,  the  mortgage 
appears  to  have  been  made  without  such  intention,  and  as  a  dis- 
tinct and  independent  transaction.  It  is  true,  the  instrument 
designed  as  an  assignment  was  made  on  the  same  day,  and  only 
three  hours  later.  Our  attention  is  called  by  the  plaintiffs  to 
this  fact.  Under  some  circumstances,  such  fact  might,  per- 
haps, have  some  importance.     But  the  question  of  intention 
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in  this  case  appears  to  be  controlled,  and  absolutely  disposed 
of,  by  the  stipulation  of  the  parties.  The  stipulation  is  in 
these  words:  "that,  when  the  said  Vezina  made  the  said  mort- 
gage to  said  Irwin,  said  Vezina  did  not  contemplate  making 
the  assignment  which  he  did  afterward  make  on  the  same 
day."  It  seems  to  us  that  this  stipulation  leaves  nothing  to 
be  said  upon  this  point. 

It  is  contended,  however,  that,  independent  of  this  point, 
the  assignment  should  be  held  invalid,  and  that  is  by  reason 

^  of  a  provision  which  it  contains.     The  assignor 
2.  —— :  need  *  ^ 

jot  ta<dude     did  not  convey  all  his  property.     He  made  a  res- 

erty.  ervation  in  these  words:   "except  such  as  the  law 

excepts,"  designing,  doubtless,  to  reserve  to  himself  such, 
property  as  the  law  exempts  from  execution. 

There  is  no  pretense  that  a  person  who  makes  an  assign- 
ment for  the  benefit  of  his  creditors  is  not  entitled  to  any 
exemptions.  The  appellant's  position,  as  we  understand,  is 
that  the  assignment,  to  be  valid,  must  purport  to  convey  all 
the  assignor's  property,  exempt  as  well  as  non-exempt.  The 
only  authority  cited  to  support  the  position  is  Johns  v.  BoU 
tOTiy  12  Penn.  St.,  889.  But,  in  that  case,  there  was  property 
reserved  in  addition  to  what  was  exempt  by  law.  The  case, 
we  think,  constitutes  no  authority  for  the  appellants.  In 
our  opinion,  no  valid  objection  is  shown  to  the  assignment, 
and  the  judgment  below  must  be 

Affibmbd. 
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V^  ^  1.  Injunotion :  not  allowed  whbbb  therb  is  legal  bbmedt:  bight 
OF  WAT  to  coal  MINE.  Chapter  .S4  of  the  laws  of  1874,  anihoriziDfi: 
the  estabEshment  of  pablio  ways  to  lands  having  stone  and  mineral 
thereon,  provides  for  the  right  of  appeal  from  the  award  of  the  commis- 
sioners to  the  circuit  court  of  the  proper  county.  This  right  of  appeal  is 
an  adequate  remedy  at  law  for  all  objections  on  the  part  of  the  one 
whose  land  is  taken,  based  upon  irregularities  in  the  proceedings  and 
the  inadequacy  of  the  damages  awarded;  and,  on  account  of  such  ob- 
jections, an  injunction  wiU  not  be  granted  restraining  the  use  of  the 
way  condemned. 

2.  Bight  ofway  to  Mineral  Lands:  public  highway:  act  provid- 
ing FOR  NOT  UNCONSTITUTIONAL.  A  road  or  way  established  under 
chapter  84,  laws  of  1874,  over  the  land  of  another,  to  connect  a  mine  or 
quarry  with  a  railroad  or  highway,  is  a  public  way,.in  the  sense  that  the 
public  may  use  and  ei^'oy  it  in  the  way  in  which  roads  and  highways  are 
ordinarily  used  by  it,  and  that  the  mine-owner  who  procures  it  to  be 
established  must  use  the  special  privilege  which  the  act  confers  on  him 
in  such  manner  as  not  to  destroy  this  right  of  the  public,  or  prevent  its 
ei^oyment.  It  follows,  therefore,  that  said  act  is  not  in  conflict  with 
those  provisions  of  the  constitution  of -the  United  States,  and  of  the  state 
of  Iowa,  which  prohibit  the  appropriation  by  law  of  private  property 
to  private  use. 


:  PRIVATB  RIGHTS  OF  LAND-OWNER  EXTINGUISHED  BY  CONDEM- 
NATION. The  owner  of  land  over  which  a  public  way  is  established, 
under  chapter  84,  acts  of  1874,  from  a  mine  to  a  railroad  or  highway, 
must  be  presumed  to  be  compensated  for  his  damages  by  an  award  of 
the  commissioners,  from  which  he  does  not  appeal,  and  thereafter  his 
right  to  use  the  way  thus  established  is  no  greater  than  that  of  any 
other  citizen;  and  the  fact  that  he  is  thus  cut  oif  from  utilizing  mineral 
lands  of  his  own,  is  no  ground  for  the  interference  of  equity  by  injuno- 
tion to  restrain  the  use  of  the  way  for  the  purposes  for  which  it  was 
established. 

Ii^nnotion:  pbactice:  dissolution  upon  denial  of  EQurrrBS. 
Where  a  temporary  iigunction  has  been  granted  upon  a  petition,  the 
equities  of  which  are  fully  denied  in  the  answer,  it  is  proper  practice  to 
dissolve  the  temporary  ipjunction  and  to  defer  the  determination  of  peti- 
tioner's right  to  an  iignnction  until  after  a  final  hearing  upon  the  issusee 
joined* 
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Appeal  from  Monroe  District  Court. 
Tuesday,  Maboh  18. 

Ik  the  month  of  Augost,  1882,  defendant,  being  in  posses- 
sion as  lessee  of  a  tract  of  land  on  which  he  was  engaged  in 
operating  a  coal  mine,  instituted  a  proceeding,  under  the  pro- 
visions of  chapter  84  of  the  acts  of  the  Fifteenth  General  As- 
sembly, to  have  a  public  way  established  from  a  point  on  the 
Chicago,  Burlington  &  Quincy  Railway,  over  and  across  cer- 
tain lands  belonging  to  plaintiff,  to  his  coal  mine;  and  he 
gave  notice  of  his  intention  to  construct  and  maintain  a  rail- 
way on  such  way  for  the  purpose  of  reaching  the  mines  on 
said  tract  of  land,  and  of  transporting  the  product  thereof  to 
market. 

The  sheriff  of  the  county  appointed  six  freeholders  of  the 
county  to  inspect  the  real  estate  of  plaintiff  and  assess  the 
damages  which  he  would  sustain  by  the  appropriation.  These 
appraisers  met  at  the  time  appointed,  inspected  the  premises, 
and  assessed  plaintiff's  damages  at  $100;  which  amount  de- 
fendant paid  to  the  sheriff,  and  entered  on  the  premises,  and 
commenced  the  work  of  constructing  on  said  way  the  grade 
for  a  railway. 

The  plaintiff  thereupon  instituted  this  suit,  for  the  purpose 
of  having  said  condemnation  proceeding  declared  null  and 
void,  and  of  enjoining  defendant  from  constructing  said  grade, 
or  occupying  said  proposed  way  with  a  railway,  or  for  any 
other  purpose.  Plaintiff's  petition  was  presented  to  the 
judge  of  Uie  district  court  in  vacation,  who  thereupon  made 
an  order  for  the  issuance  of  a  temporary  injunction.  After 
the  writ  was  served  on  him,  defendant  filed  his  answer,  also 
a  motion  to  vacate  the  order  allowing  the  temporary  injunc- 
tion, and  this  motion  was  also  heard  by  the  judge  in  vacation, 
being  submitted  on  the  pleadings  and  affidavits  filed  by  the 
parties.  The  motion  was  sustained  by  the  judge,  and  from 
the  order  sustaining  the  same  plaintiff  appeals. 
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Lafferty  <&  Johnson^  Perry  <&  Townsend  and   F.  M. 
Davenportj  for  appellant. 

James  Cone  and  Sloariy  Work  (6  Brown^  for  appellee. 

Keed,  J. — I.     Many   separate   objections   are  urged  bj 

plaintiff  against  the  condemnation  proceedings  nnder  which 

1.  iKJUNc-       defendant  claims  the  right  to  occupy  the  ground 

lowed  where"  in  question.   But  we  think  we  may  properly  class- 

renfedy.rl^t  ifv  all  thcsc  objections  as  relatins:  either,  1st,  to 

ofwaytocoal     /  ,     .         ^   i  ,  .  -. 

mine.  the  mere  regularity  of  the  condemnation  proceed- 

ings, or,  2d,  to  the  right  to  condemn  the  ground  at  all  for  the 
purposes  intended  by  defendant.  The  objections  which  we 
think  relate  merely  to  the  regularity  of  the  proceedings  are, 
that  one  of  the  appraisers  appointed  by  the  sheriff,  and  who 
acted  in  assessing  the  damages,  was  not  qualified  to  act  as 
such  appraiser — being  interested  in  a  like  question;  that  de- 
fendant's attorney  was  present  with  the  appraisers  when  they 
were  inspecting  the  premises,  and  made  certain  statements  to 
them  with  reference  to  matters  involved  in  the  inquiry;  and 
that  the  damages  awarded  by  the  jury  were  grossly  inadequate. 

"We  dispose  of  all  this  class  of  objections  with  the  sugges- 
tion that  the  matters  involved  in  them  do  not  afford  the^ 
plaintiff  any  ground  for  relief  in  equity.  The  statute  nnder 
which  the  proceedings  were  had  gave  him  the  right  of  appeal 
to  the  circuit  court  of  the  county,  where  he  could  have  had 
the  damages  which  he  would  sustain  by  reason  of  the  ap- 
propriation determined  as  in  an  ordinary  action,  and  in  this 
right  of  appeal  he  had  an  adequate  remedy  against  any 
irregularities  that  may  have  occurred  in  the  proceedings,  or 
any  injustice  which  may  have  been  done  him  in  the  award; 
and,  as  he  had  personal  notice  of  the  proceedings,  we  think 
this  remedy  is  exclusive  as  to  all  such  matters. 

II.     Tlie  first  objection  urged  against  the  right  to  appro- 
priate the  land  to  the  use  intended  is,  that  the  statute  under 
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which  the  appropriation  was  songht  to  be  made  18 
way  io  mine-  in  conflict  with  the  constitution  both  of  the  United 

ral  lauds:  ,     /»     ,  .  mi 

P«^"*l.^«::..  States  and  of  this  state.     The  act  m  question  is 

way:  act  pro-  ^ 

im^l°n8ti%^  chapter  84  of  the  Acts  of  1874.  It  is  entitled  "An 
tionai.  j^|.  authorizing  the  establishment  of  public  ways 

to  lands  having  stone  and  mineral  thereon;"  and  it  provides 
that  any  person  owning  or  being  in  possession  as  lessee  of 
any  lands  having  any  coal,  stone,  lead,  or  other  mineral 
thereon  or  thereunder,  may  have  a  public  way  established 
over  the  lands  of  others,  from  any  railroad  or  'highway,  to  any 
mine  or  quarry  on  said  lands.  It  also  provides  that  in  case 
the  owner  of  any  lands  necessary  to  be  taken  for  such  pur- 
pose refuses  to  grant  the  right  of  way,  or  if  the  person  seeking 
to  have  such  way  established  and  the  owner  of  such  lands  can- 
not agree  upon  the  compensation  to  be  paid  therefor,  the 
sheriff  of  the  county  shall  appoint  six  freeholders  of  the  county, 
who  shall  inspect  the  premises,  and  assess  the  damages  which 
the  owner  of  the  land  sought  to  be  appropriated  will  sustain 
by  reason  of  the  appropriation  thereof.  The  damages  so  as- 
sessed, and  all  costs  of  the  proceeding,  are  to  be  paid  by  the 
person  seeking  to  have  the  way  established;  and,  if  the  way, 
when  constructed,  passes  through  enclosed  lands,  he  is  re- 
/ quired  to  fence  it  on  both  sides.  And  it  is  provided  in  the 
4th  section  of  the  act,  that  any  person  who  has  paid  the 
damages  assessed  for  a  highway  established  under  the  act 
may  construct  and  maintain  a  railway  thereon,  for  the  pur- 
pose of  reaching  and  operating  his  quarry  or  mine,  and  of 
transporting  the  product  thereof  to  market. 

The  act  does  not  make  any  provision  for  the  expenditure 
of  public  money,  or  of  labor,  under  the  direction  of  public 
officers,  in  the  improvement  or  repair  of  the  ways  which  may 
be  established  under  its  provisions.  Nor  is  there  any  provis- 
ion in  the  act  in  any  manner  defining  the  rights  or  privileges 
of  the  public  with  reference  to  the  roads  so  established. 

The  specific  objection  to  the  act  is  that,  inasmuch  as  it  pro- 
vides  for  the  establishment  of  a  way  only  in  case  the  mine* 
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owner  shall  make  application  therefor,  and  imposes  on  him 
the  burthens  incident  to  its  establishment  and  maintenance, 
and  confers  on  him  the  exclasive  right  to  use  it  in  a  manner 
entirely  different  from  that  in  which  public  highways  ordi- 
narily are  used,  and  which  necessarily  has  the  effect  in  a 
great  degree  to  exclude  the  public  from  its  use,  the  use  to 
which  it  appropriates  the  ground  taken  for  right  of  way  is  a 
mere  private  use. 

It  is  not  claimed  by  any  that  the  state  can  appropriate  the 
property  of  the  eitizeu,  without  his  consent,  to  any  other  than 
a  public  use.  The  signification  of  the  term  public  use  has, 
however,  been  the  subject  of  much  discussion,  and  there  is  still 
room,  doubtless,  for  difference  of  opinion  as  to  its  meaning. 
We  do  not  propose,  however,  to  enter  this  field  of  discussion 
further  than  may  be  necessary  for  the  determination  of  the 
case  before  us. 

If  the  purpose  and  effect  of  this  statute  were  to  confer  on 
the  mine-owner  the  exclusive  right  to  occupy  and  use  the 
ground  appropriated,  for  the  purpose  of  reaching  and  devel- 
oping his  mine,  and  of  transporting  the  product  thereof  to 
market,  and  the  only  rights  intended  to  be  conferred  on  the 
public  are  such  advantages  and  conveniences  as  may  accme 
to  it  incidentally  from  the  developing  of  the  mine  and  the 
marketing  of  the  product,  we  would  have  no  hesitancy  in 
holding  that  it  could  not  be  sustained ;  for,  in  that  case,  the 
use  to  which  the  property  appropriated  would  be  put  would 
be  essentially  a  private  use. 

We  think,  however,  that  this  was  not  the  purpose  of  the 
legislature  in  enacting  the  statute,  and  that  it  does  not  have 
this  effect.  We  ought  not  to  declare  any  act  of  the  legisla- 
ture void,  if  a  construction  can  fairly  be  put  upon  it  under 
which  it  can  be  sustained.  In  the  title,  as  well  as  in  the  body 
of  the  act,  the  ways  for  the  establishment  of  which  it  provides 
are  described  as  public  ways,  and  the  legislature  must  be  pre- 
sumed to  have  intended  that  they  should  be  public  ways,  in 
the  ordinary  sense  in  which  that  term  is  used;  that  is,  that 
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the  public  should  have  the  right  to  use,  occupy  and  enjoy 
them  as  ways  or  roads.  It  is  not  material  that  the  rights  and 
privileges  of  the  public  wi  th  reference  to  them  are  not  specially 
defined  in  the  act,  for  the  rights  and  privileges  of  the  people 
generally  with  reference  to  public  highways  are  defined  in  the 
general  statutes  on  the  subject.  Neither  is  it  material  that 
no  special  provision  is  made  in  the  act  for  the  improvement 
of  such  .ways,  or  for  putting  them  in  condition  for  public  use 
at  public  cost.  The  authority  for  making  such  improvements 
could  probably  be  found  in  the  general  statutes  which  govern 
the  subject,  if  there  should  be  occasion  for  its  exercise.  And 
we  think  that  it  makes  no  difference  that  the  mine-owner  may 
be  the  only  member  of  the  public  who  may  have  occasion  to 
use  the  way  after  it  has  been  established.  The  character  of 
a  way,  whether  it  is  public  or  private,  is  determined  by  the 
extent  of  the  right  to  use  it,  and  not  by  the  extent  to  which 
that  right  is  exercised.  If  all  the  people  have  the  right  to 
use  it,  it  is  a  public  way,  although  the  number  who  have  oc- 
casion to  exercise  the  right  is  very  small.  And,  where  the 
use  to  which  property  is  appropriated  is  a  public  use,  the 
legislature  is  the  judge  of  the  expediency  of  making  the  ap- 
propriation, and  its  action  in  making  the  appropriation  can- 
not be  questioned  in  the  courts.  Bankhead  v.  Browuy  25 
Iowa,  540,  and  cases  there  cited. 

We  conclude,  therefore,  that  a  road  or  way  established  under 
the  provisions  of  this  statute  is  a  public  way,  in  the  sense  that 
the  public  may  use  and  enjoy  it  in  the  way  in  which  roads  and 
highways  are  ordinarily  used  by  it,  and  that  the  mine-owner 
who  procured  it  to  be  established  must  use  the  special  privi- 
leges which  the  act  confers  on  him,  in  such  manner  as  not  to 
destroy  this  right  of  the  public,  or  prevent  its  enjoyment. 
While  the  constitutionality  of  the  act  was  not  questioned  in 
Jones  <&  Price  v.  The  Mahmka  Coal  Company ^  47  Iowa, 
35,  the  conclusion  that  it  is  constitutional  follows  necessarily 
from  what  was  held  in  that  case,  viz.,  that  the  use  to  which 
the  property  condemned  is  appropriated  is  a  public  use. 
Vol.  LXIII— 3 
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III.  Tlie  next  objection  nrged  by  plaintiff  against  the 
right  to  appropriate  the  land  in  question  to  the  use  intended 

^ ;  pri.  is,  that  he,  and  other  persons  associated  with  him, 

Snd-o5^CT  own  some  eight  hundred  acresof  coal  land  in  the  im- 
by%dem-^  mediate  vicinity  of  the  tract  occupied  by  defendant, 
^^  and  that  he  purchased  the  land  over  which  the  way 

in  question  is  located  for  the  purpose  of  constracting  thereon 
a  railway  from  the  Chicago,  Burlington  &  Quincy  Bailroad 
to  his  coal  laud,  and  with  the  intention  of  developing  coal 
mines  thereon,  and  of  transporting  the  product  of  such  mines  to 
market,  and  that  the  way  in  question,  as  located,  occupies  the 
only  available  route  for  a  railway  between  said  lands  and  the 
track  of  the  C,  B.  &  Q.  Eailroad,  and  that  the  construction 
of  a  railway  on  said  way  by  defendant  will  have  the  effect  to 
exclude  him  from  the  enjoyment  of  the  benefits  and  advanta^ 
ges  which  he  had  in  view  when  he  purchased  the  land;  and 
it  is  argued  in  his  behalf  that,  having  purchased  the  land  for 
this  specific  purpose,  it  would  be  against  equity  to  allow  the 
defendant  now  to  appropriate  it  to  a  like  use  for  his  own  per- 
sonal benefit. 

It  seems  to  us,  however,  that  the  argument  in  support  of 
this  objection  assumes  that,  notwithstanding  the  appropria- 
tion of  the  land,  plaintiff  retains  the  right  to  construct  and 
maintain  a  railway  over  it.  But  this  assumption  cannot  be 
allowed.  The  appropriation,  as  we  have  seen,  was  made  by 
the  authority  of  the  state,  and  in  the  exercise  of  its  right  of 
eminent  domain.  All  private  property  within  the  jurisdic- 
tion of  the  state  is  held  subject  to  this  right.  When  the 
exigency  arises  which  calls  for  the  exercise  of  this  right,  the 
state,  restrained  only  by  the  limitations  in  the  constitution, 
may  appropriate  to  the  public  use  any  or  all  of  the  property 
of  any  citizen,  and,  when  such  appropriation  is  made,  the  cit- 
izen from  whom  the  property  is  taken  retains  only  such 
rights  and  privileges  with  reference  to  it  as  are  enjoyed  by 
members  of  the  general  public,  unless  the  law  under  which 
the  appropriation  is  made,  or  some  other  law  of  the  state. 
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reserves  to  or  confers  on  him  some  special  right  or  privilege 
with  reference  to  it.  Now,  it  cannot  be  claimed  that  there  is 
any  statute  of  this  state  which  confers  upon  plaintiff  the 
right  to  construct  or  maintain  a  railway  over  the  land  in  ques- 
tion, after  it  has  been  appropriated  to  the  use  of  the  public 
as  a  highway,  and  consequently  the  occupation  of  such  way 
by  defendant  for  a  railway  will  invade  no  private  right  of  his. 
IV.  Finally,  it  is  urged  that  defendant  did  not  act  in 
good  &ith  in  procuring  the  establishment  of  said  way;  that 
there  is  but  a  small  quantity  of  coal  on  the  land 

4.  INJUNC-  ^  ^ 

tuS^'d^iu-  occupied  by  him;  and  that  his  object  in  procur- 
ni^ofeqiri-^"  ^"g  ^^  location  of  the  way,  and  in  occupying  it 
^®**  with  a  railway,  is  not  to  transport  his  own  coal  to 

market,  but  to  exclude  plaintiff  from  the  use  of  the  ground 
as  a  route  for  transporting  his  coal  to  market,  and  by  that 
means  compel  him  to  purchase  his  (defendant's)  mine  and 
railway  at  an  exorbitant  price.  It  is  doubtless  true,  that  the 
courts  of  the  state  will  not  permit  the  statute  in  question  to 
be  made  use  of  as  a  means  of  extortion,  or  as  an  instrument 
of  oppression.  No  man  should  be  permitted  to  avail  himself 
of  its  provisions,  or  to  enjoy  the  privileges  which  it  confers, 
except  in  furtherance  of  the  very  objects  which  the  legislature 
had  in  view  when  it  was  enacted. 

But  defendant  in  his  answer  denied  these  allegations,  and 
the  judge  of  the  district  court  held,  as  we  understand,  that, 
the  equities  of  the  petition  in  this  respect  being  denied,  the 
temporary  injunction  would  be  vacated  as  a  matter  of  course, 
while  the  question  involved  in  the  issue  would  be  determined 
on  the  final  hearing;  and  we  think  this  is  the  correct  prac- 
tice.    The  order  vacating  the  temporary  injunction  is 

Affibmed. 
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Hempstead  v.  Thb  City  op  Des  Moines. 

1.  Cities  and  Towns :  change  of  ghade  of  street:  action  bt  prof« 
ertt-owner:  action  not  ditisible:  fobmer  adjudication. 
Where  the  defendant  city  had  established  the  gnde  of  a  street,  and 
plaintiff  had  made  improvements  npon  her  abutting  lot  to  conform  to 
such  established  grade,  and  afterwards  the  city  passed  an  ordinance  to 
change  such  established  grade,  and  did  actually  change  the  grade  from 
curb  to  curb,  and  afterwards  cut  down  the  side- walk  to  the  last  estab- 
lished grade,  without  at  any  time  causing  tho  damages  to  plaintiff,  oc- 
casioned by  such  changes  of  grade,  to  be  appraised  and  paid,  held^  Firsts 
that,  under  section  469  of  the  Code,  plaintiff  had  a  right  of  action 
against  the  city  to  recoTcr  such  damages ;  Second ,  that  such  right  of 
action  arose,  not  upon  the  passage  of  the  ordinance  to  change  the  grade, 
but  upon  the  actud  change  of  the  grade;  Third,  that  the  right  of  action 
for  cutting  down  the  street  and  side- walk  was  one  and  indivisible;  and, 
Fourth^  that  plaintiff,  having  in  a  former  action  recovered  of  the  city 
for  cutting  down  the  street  from  curb  to  curb,  cannot  now  maintain  this 
action  for  damages  for  cutting  down  the  side -walk,  as  these  damages 
were  incidental  to,  and  essentially  connected  with,  the  subject  matter  of 
the  prior  suit,  and  must  be  held  to  have  been  adjudicated  therein. 

Appeal  From  Polk  Circuit  Court, 

Wednesday,  March  19. 

In  1857,  certain  lots  in  the  city  of  Des  Moines  were  owned 
by  one  Dr.  A.  Shaw,  wlio,  In  1874,  conveyed  them  to  Charles 
H.  Hempstead,  and  he  owned  them  up  to  the  time  of  his  death 
in  1879,  when  they  became  the  property  of  the  plaintiff.  In 
the  year  1857,  the  city  council  of  the  city  of  Des  Moines,  by 
ordinance,  established  the  grade  of  Walnut  street,  and  im- 
provements were  made  upon  said  lots  with  reference  to  said 
grade.  In  the  year  1876,  the  city  council,  by  ordinance, 
changed  the  grade  of  said  street,  by  lowering  it  about  six  feet 
where  the  street  abuts  upon  tlie  lots  in  question.  After  the  grade 
was  changed  by  ordinance  as  stated,  the  city,  without  having 
the  damage  resulting  to  said  property  by  said  change  of  grade 
appraised  and  paid,  cut  down  the  portion  of  said  street  in 
front  of  said  lots  lying  between  the  curb  lines,  to  the  grade 
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as  established  in  1876.  After  the  central  part  of  the  street 
was  cut  down,  the  city,  under  its  ordinance  requiring  prop- 
erty holders  to  reduce  their  side- walks  to  grade,  notified 
Charles  H.  Hempstead  to  lower  the  side-walk  in  front  of  his  said 
lots  to  grade  within  fifteen  days,  and  that,  if  he  failed,  the  city 
would  lower  it  at  his  expense.  Upon  the  service  of  this 
notice,  the  said  Hempstead  filed  his  petition  in  the  Polk  cir- 
cuit court,  in  which  he  prayed  that  the  city  be  enjoined  from 
cutting  down  said  side-walk.  The  ground  of  the  prayer 
was  that  the  established  grade  of  1857  had  been  changed,  and 
the  city  had  not  caused  the  damages  to  be  appraised  and  paid. 
This  injunction  was  granted  in  1877,  after  the  central  part 
of  the  street  had  been  cut  down  to  grade.  In  November, 
1877,  Charles  H.  Hempstead  brought  his  action  at  law  for 
damages  occasioned  to  his  property  by  reason  of  the  estab- 
lished grade  of  Walnut  street,  and  the  cutting  down  of  the 
central  portion  of  said  street  in  front  of  his  property,  and,  on 
the  31st  day  of  January,  1879,  he  recovered  damages  in  the 
sum  of  two  thousand  dollars.  In  1881,  after  said  judgment 
was  satisfied,  the  city  cut  down  the  side-walk  aforesaid  to  the 
grade  of  the  street.  In  February,  1882,  the  plaintiff,  having 
become  the  owner  of  the  lots,  filed  her  petition,  claiming  of 
•the  city  five  thousand  dollars  as  damages  on  account  of  the 
cutting  dowji  of  said  side-walk.  The  defendant  answered, 
setting  up  the  former  suit  by  Charles  H.  Hempstead  against 
the  city  as  a  full  and  final  adjudication,  and  that  plaintiff  is 
thereby  estopped  and  barred.  The  case  was  tried  to  a  jury, 
and  a  judgment  was  rendered  in  favor  of  plaintiff  for  $765. 
The  defendant  appeals. 

Williamson  cfe  Kavanatcgh^  for  appellant. 

Nowrse  &  Kcmffman^  for  appellee. 

RoTHEOOK,  Ch.  J.  I. — ^The  appellant  claims  that  all  the 
plaintiff's  damages  were,  or  at  least  should  have  been,  com. 
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1.  ciTiKsand  P®08*t^  IK  the  former  action,  and  that  the  judg- 
ebaage  of  ment  in  that  action  is  a  bar  to  any  farther  recov- 
f^tfiction  erj.  The  position  of  the  appellant  is,  that  the 
ow£»r.  ^  plaintiff's  cause  of  action  arose  npon  the  passage 
of  the  ordinance  changing  the  grade  of  the  street,  and  that 
an  action  could  then  have  been  brought  to  recover  all  the 
damages  which  would  follow  from  bringing  the  street  to  the 
established  grade.  This  position  of  appellant  is  not  tenable. 
Section  469  of  the  Code  in  substance  provides  that,  when  any 
city  or  town  shall  have  established  the  grade  of  any  street  or 
alley,  and  any  person  shall  have  made  improvements  on  such 
street  or  alley  according  to  the  established  grade,  and  such 
city  or  town  shall  alter  the  established  grade  in  such  a  man- 
ner as  to  injure  or  diminish  the  value  of  said  property,  said 
city  or  town  shall  pay  to  the  owner  of  said  property  the 
amount  of  such  damage  or  injury,  which  shall  be  assessed  by 
three  appraisers,  and  no  such  alteration  of  grade  shall  be  made 
until  the  damages  assessed  are  paid  or  tendered.  It  is  evident 
that  the  words,  ^^shcdl  alter  said  established  grade^'*  occurring 
in  the  former  part  of  this  section,  refer  to  the  passage  of  the 
ordinance  changing  the  grade,  and  the  words,  "7W>  suoh  alter- 
ation  of  grade  shall  he  made^^  occurring  subsequently  in  the 
section,  refer  to  the  physical  act  of  bringing  the  street  to  the 
established  grade.  The  passage  of  an  ordinance. altering  the 
established  grade  is  a  preliminary  step,  which  must  precede 
every  other  act.  It  precedes  the  assessment  of  damages  by 
the  appraisers,  for,  until  the  changed  grade  is  established  by 
ordinance,  the  appraisers  would  have  no  data  from  which  to 
assess  damages.  That  the  mere  passage  of  an  ordinance  chang- . 
ing  the  grade  gives  no  right  of  action,  is  apparent  from  the 
fact  that  the  statute  provides  for  appraisers  to  assess  the  dam- 
ages, and  further  provides  that  "no  such  alteration  of  grade 
shall  he  made^^  that  is,  no  physical  change  in  the  grade  shall 
be  made,  until  the  damages  assessed  are  paid.  If,  then,  the 
statute  is  complied  with,  no  right  of  action  will  ever  arise, 
for  the  damages  will  be  paid  before  any  injury  is  inflicted. 
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The  statute  further  provides  that  "the  city  council,  or  town 
trustees,  shall  have  power  in  their  discretion  to  confirm  or 
annul  the  appraisement,  and,  if  annulled,  all  the  proceedings 
shall  become  void."  It  is  clear  that  this  gives  the  city  an 
option  to  pay  the  appraisement,  or  to  annul  it  and  abandon  the 
change.  But  the  city  would  be  deprived  of  this  option,  if, 
upon  the  passage  of  an  ordinance,  an  action  could  be  brought 
to  recover  damages  which  would  arise  from  giving  the  changes 
effect.  It  is  clear  to  us  that  the  gravamen  of  the  original 
action  was  not  the  passage  of  the  ordinance,  but  the  dam- 
ages which  had  arisen  from  the  physicial  changes  which 
were  made  in  the  street  at  the  time  of  the  commencement  of 
the  action,  and  such  damages  as  neccQsarily  arose  therefrom, 
or  were  inseparably  connected  with  the  lowering  of  the  street 
from  curb  to  curb. 

II.  The  defendant  claims  that  the  action  of  Charles  U. 
Hempstead  was  indivisible;  that  he  was  entitled  to  recover 

2. : :  the  entire  damages  to  the  property  by  reason  of 

inSvtefbie*:  the  alteration  of  the  entire  surface  of  the  street, 
Judication,  and  that,  therefore,  the  former  action  is  a  com- 
plete bar  to  any  further  recovery.  It  will  be  observed  that, 
at  the  time  the  former  action  was  commenced,  the  street  had 
been  cut  down  to  the  newly  established  grade  from  curb  to 
curb.  The  excavation  at  the  corner  of  plaintiff's  lots,  at  the 
intersection  of  Walnut  and  Tenth  streets,  was  about  six  feet. 
Tliis  change  in  the  surface  of  Walnut  street  made  a  cor- 
responding change  necessary  in  Tenth  street,  at  the  point  of 
intersection.  It  also  required  the  plaintiff's  sidewalk  to  be 
lowered  to  correspond  with  the  change  made  in  the  surface  of 
the  street.  Either  such  a  change  must  foHow,  or  travel  from 
Tenth  to  Walnut  street  must  cease.  If  Tenth  street  should 
be  lowered  at  the  point  of  intersection,  plaintiff's  sidewalk 
must  either  be  lowered,  or  access  to  it  from  the  intersection 
must  be  by  means  of  a  stairway  six  feet  in  height.  It  is  not 
possible  that  such  a  state  of  things  could  have  been  contem- 
plated.    In  our  opinion,  the  change  in  the  surface  of  Walnut 
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street  to  the  new  grade,  and  the  change  of  the  sidewalk  to 
correspond  thereto,  were  parts  of  the  same  act,  and  that  the 
damages  thereto  were  indivisible,  and  were  all  recoverable  in 
one  action,  although  the  work  was  not  completed  when  the 
former  action  was  brought.  In  otlier  words,  that  a  lot  owner 
cannot  have  one  action  for  the  physicial  change  made  in  the 
street  from  curb  to  curb,  and  another  action  for  lowering  the 
sidewalk  to  correspond  with  the  change  made  in  the  other 
part  of  the  street.  Before  the  former  action  was  brought,  the 
city  notiiied  Charles  H.  Hempstead  to  lower  the  sidewalk  to 
grade,  and  neither  in  the  former  action  nor  in  the  injunction 
suit  did  the  city  disclaim  tlie  purpose  to  require  the  sidewalk 
to  be  brought  to  gi-ade. 

We  do  not  think  the  injunction  restraining  the  city  from 
lowering  the  sidewalk  was  any  restraint  upon  the  plaintiff  in 
i-ecovering  damages  for  the  change  of  the  surface  of  the  street. 
Both  the  injunction  and  the  former  action  to  recover  damages 
were,  in  our  opinion,  an  attempt  to  divide  an  entire  cause  of 
action  which  was  not  divisible.  In  Freeman  on  Judgments, 
section  249,  it  is  said:  "An  adjudication  is  final  and  con- 
clusive, not  only  as  to  the  matters  actually  determined,  but  as 
to  every  other  matter  which  the  parties  might  have  litigated 
and  have  had  decided,  as  incident  to,  or  essentially  connected 
with,  the  subject  matter  of  the  litigation."  It  appears  to  us  to  be 
very  plain  that  the  lowering  of  the  sidewalk,  to  correspond 
with  the  change  made  in  the  surface  of  the  street,  was  essen- 
tially connected  therewith,  and  that  it  is  not  the  subject  of  a 
separate  action.  The  court  should  have  instructed  the  jury 
that  the  former  recovery  was  a  bar  to  this  action. 

Sevi^bsed. 


MAECH  TEBM,  1884. 


41 


Ferry  t.  Cottingham  et  aL 


Peebt  V.  Cottingham  et  al. 

1 .  Fraotioe  in  Sapreme  Court :  question  of  pact  :  findino  of  trial 

coxtbt.  This  court  will  not  interfere  with  the  finding  of  the  lower  conrt 
on  a  question  of  fact,  where  there  is  a  conflict  of  evidence. 

2.  :  NEW  trial:  dibcretiok  of  trial  court  respected.    The 

granting  and  refusing  of  new  trials  is  left  very  largely  to  the  sound  dis- 
cretion of  the  trial  courts;  and  an  order  granting  or  refusing  a  new  trial 
will  not  be  overruled  by  this  court,  unless  it  clearly  appears  that  the  trial 
court  has  abused  its  discretion. 

Appeal  from  Lmcob  Circuit  Court. 
Wednesday,  March  19. 

The  defendants  and  otbers  petitioned  the  board  of  super- 
visors of  Lucas  county  for  the  establishment  of  a  highway. 
After  the  commissioner  who  was  appointed  to  examine  into 
the  expediency  of  establishing  such  highway  had  reported 
favorably  to  its  establishment,  the  plaintiff  filed  a  claim  for 
damages,  which  he  alleged  he  would  sustain  in  consequence 
of  the  establishment  of  said  road,  and,  being  dissatisfied  with 
the  amount  awarded  him  by  the  appraisers  appointed  by 
the  county  auditor  to  assess  the  damages,  he  appealed  to  the 
circuit  court  of  the  county.  There  was  a  trial  by  jury  in  the 
circuit  court,  and  plaintift^'s  damages  were  assessed  by  tiie 
jury  at  $217.50. 

The  defendants  moved  for  a  new  trial,  on  various  grounds; 
one  of  the  grounds  alleged  being  the  misconduct  of  one 
of  the  jurors  during  the  trial.  The  court  sustained  the 
motion  on  this  latter  ground,  and  overruled  it  on  all  the  other 
grounds  alleged;  and  from  the  order  granting  a  new  trial 
plaintiff  appeals. 

Mitchell  &  Penicky  for  appellant. 

Dungan  cfe  Leech^  and  S.  D.  Wheeler^  for  appellees. 

Keed,  J. — As  is  shown  by  the  bill  of  exceptions,  "the  mo- 
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tion  for  a  new  trial  was  sustained  solely  on  the  ground  of 
misconduct  of  the  juror,  W.  P.  Willoughby,  and  solely  as 
shown  by  the  affidavit  of  J.  H.  Go  wan  on  lile." 

Gowan  swears,  in  the  affidavit  referred  to,  that  he  had  a 
conversation  with  the  juror,  while  the  trial  of  the  cause  was 
in  progress,  in  which  the  juror  stated,  in  eflfect,  that  the  at- 
torney who  was  trying  the  cause  for  defendants  had  misman- 
aged the  case,  and  that  he  was  not  fit  to  attend  to  such  a  case 
against  the  attorney  who  represented  the  plaintiff  in  the  trial, 
and  that  plaintiff  ought  to  recover  the  full  amount  claimed 
by  him  as  damages. 

The  affidavit  of  the  juror  was  also  filed  in  the  case,  in 
which  he  denied  positively  that  he  ever  made  the  statements 
detailed  by  the  witness  Gowan  in  his  affidavit. 

Plaintiff  contends.  Firsts  tliat  the  circuit  court  was  not 
warranted  by  the  evidence  in  finding  that  the  alleged  mis- 
conduct of  the  juror  was  established,  and.  Second y  that,  if 
the  juror  was  guilty  of  the  misconduct  charged,  the  same  is 
not  sufficiently  prejudicial  to  impeach  the  verdict. 

With  reference  to  the  first  proposition,  it  must  be  admitted 
that  the  affirmation  by  Gowan,  that  the  juror  made  the  state- 
ments to  him,  is  no  more  emphatic  or  positive 
iniuprerae      than  is  the  denial  of  the  latter.     Nor  is  there 

court:  oues- 

flnSingof^'  anything  appearing  in  the  affidavits  from  which 
trial  court  ^^  could  determine  that  Gowan  is  a  more  credi- 
ble witness  than  is  Willoughby,  so  that,  if  we  were  charged 
with  the  duty  of  determining  originally  whether  the  juror 
made  the  statements  attributed  to  him,  we  might  not  be  able 
to  determine  from  tliis  evidence  that  he  did  make  them.  But 
that  is  not  the  character  of  the  duty  which  we  have  to  per- 
form with  reference  to  the  question.  The  duty  of  determin- 
ing originally  whether  the  alleged  misconduct  of  the  juror 
was  proven  devolved  on  the  circuit  court.  The  evidence  of 
one  witness  tends  to  prove  the  truth  of  the  charge;  that  of 
the  only  other  witness  who  gave  testimony  on  the  question 
tends  to  disprove  it.     The  question  of  the  comparative  credi- 
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bility  of  these  two  witnesses  was  involved.  The  circuit  court 
evidently  determined  that  one  was  worthy  of  belief  rather 
than  the  other.  We  are  certainly  in  no  better  jjosition  to 
determine  the  question  correctly  than  was  the  circuit  court, 
and  consequently  we  cannot  say  that  its  determination  of  it 
is  erroneous.  The  case  in  this  respect  is  within  the  rule 
which  this  court  has  uniformly  followed;  viz.,  that  we  will 
not  interfere  with  the  finding  of  tlie  lower  court  on  a  question 
of  fact,  when  there  is  a  conflict  of  evidence. 

Having  determined  that  we  ought  not  to  disturb  the  order 
of  the  circuit  court  on  the^rst  ground  urged,  it  remains  to 

2 .  ng^  be  determined  whether   the  misconduct  of  the 

Sonof^ttSi'  juror  was  such  as  to  warrant  the  circuit  court  in 
^^"^  setting  aside  the  verdict.     One  of  the  statutory 

grounds  for  setting  aside  the  verdict  is  misconduct  of  the  jury, 
materially  affecting  the  substantial  rights  of  the  party  ag- 
grieved.    Section  2837,  Code  1873. 

The  question  whether  the  verdict  ought  to  be  set  aside  in 
any  case  on  this  or  similar  grounds  is  left  very  largely  to  the 
sound  discretion  of  the  trial  court.  The  judge  who  tries  the 
case  is  necessarily  in  a  much  better  position  to  determine 
whether  the  substantial  rights  of  the  parties  have  been  af- 
fected by  the  misconduct  complained  of  than  we  can  be;  and 
when  he  has  determined  that  justice  and  the  proper  adminis- 
tration of  the  law  demand  that  there  should  be  another  trial 
of  the  cause,  it  should  be  made  to  appear  very  clearly  that 
there  has  been  an  abuse  of  discretion,  before  we  would  be 
warranted  in  setting  aside  his  order. 

If  the  judge  who  tried  this  case  was  satisfied  (as  he  prob- 
ably was)  that  the  juror,  during  the  progress  of  the  trial,  en- 
tered into  a  discussion  of  the  merits  of  the  case  with  another 
party,  and  that  he  made  up  his  mind,  upon  hearing  the  evi- 
dence introduced  in  support  of  the  claim  of  one  of  the  parties, 
that  that  party  was  in  the  right  and  that,  from  that  time  on 
during  the  trial,  his  mind  was  in  no  condition  to  fairly  hear 
or  consider  what  might  be  offered  in  evidence,  or  by  way  of 
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argument,  in  support  of  tlie  claim  of  the  other  party,  and  was 
further  satisfied  that  the  rights  of  the  party  were  prejudiced 
by  the  conduct  of  the  juror,  it  was  clearly  his  doty  to  set 
aside  the  verdict  and  grant  a  new  trial.  But,  without  con- 
sidering further  the  reasons  which  may  liave  influenced  the 
court  to  sustain  the  motion  and  grant  a  new  trial,  it  is  suf- 
ficient to  say  that  there  is  no  such  apparent  abuse  of  discre- 
tion as  would  warrant  us  in  reversing  the  order. 

Affibmed. 


RlOHAJEtDS  v.  GbINNELL. 


w    44        1.  Partnership:  facts  cokstitdtino:  sharing  in  losses.    While  it 
123  496  is  true  that  the  mere  participation  in  the  profits  of  a  bosiness  does  not 

constitute  a  partnership  between  the  parties  to  the  transaction,  yet  it 
is  not  necessary,  in  order  to  constitute  a  partnership,  that  there  be  an 
express  agreement  that  each  party  shall  bear  a  share  of  any  losses  which 
may  occur.  This  may  be  inferred  from  the  other  prorisions  of  the  con- 
tract, the  nature  of  the  business,  and  the  relation  of  the  parties  to  the 
business  to  be  transacted;  and,  from  the  admitted  facts  of  this  case,  (see 
opinion,)  it  is  held  that  the  parties  hereto-irere  partners. 

2.   :  FOR  DBALINO  IN  REAL  ESTATE:  BASED  ON  PAROL  CONTRACT: 

STATUTE  OF  FRAUDS.  Whilo  the  decisioDS  are  conflicting,  the  decided 
weight  of  authority,  as  well  as  soimd  reason  and  correct  principles,  sup* 
ports  the  conclusion  reached  in  this  case,  that  a  contract  of  partnership 
for  the  purpose  of  dealing  in  real  estate  is  not  void  under  the  statute  of 
frauds,  because  it  is  not  evidenced  by  any  writing,  but  rests  in  parol ; 
and,  after  the  dissolution  of  such  partnership,  either  partner  may  estab- 
lish his  interest  in  the  partnership  land,  without  such  interest  being  evi- 
denced by  any  such  vnritten  contract. 

8.  :  ACTION  FOR  ACCOUNTING  AND  SBTTLEMBKT:  STATUTE  OP  LIM- 
ITATIONS: WHBN  IT  BEGINS  TO  RUN.  The  Statute  of  limitations  does 
not  begin  to  run  aguinst  an  action  for  an  accounting  by  one  partner 
against  another  until  the  partnership  has  been  dissolved,  or  until  a  de- 
mand for  an  accounting  and  settlement  has  been  made. 


MARCH  TERM,  1884.  45 

Blchards  t.  Qrintiell. 

Appeal  from  Poweshiek  Circuit  Court. 

Wednesday,  Mabch  19. 

Tuis  is  an  action  in  equity  for  an  accounting,  and  the  set- 
tlement of  an  alleged  partnership,  between  the  plaintiff  and 
the  defendant.  There  was  a  demurrer  to  the  petition,  which 
was  sustained,  and  the  plaintiff  appeals.  The  facts  appear  in 
the  opinion. 

McNett  cfe  Tisdalcj  for  appellant. 

jr.  B.  Grinnell,  pro  se. 

RoTHEOOK,  Ch.  J. — I.  As  the  cause  involves  the  sufSciency 
of  the  averments  of  the  petition  to  maintain  an  action,  it  is 
necessary  that  a  copy  of  the  petition  be  set  out  in  the  opinion. 
It  is  as  follows: 

"  Ist.  The  plaintiff  represents  that,  on  or  about  Decem- 
ber  18,  1869,  the  defendant,  accompanied  by  Julius  A.  Reed, 
who  was  a  mutual  acquaintance  of  plaintiff  and  defendant, 
came  to  plaintiff  at  Ottumwa,  Iowa,  and  then  and  there  rep- 
resented to  plaintiff  that  a  certain  railroad,  namely,  'The 
Missouri  River,  Fort  Scott  &  Gulf  Railway,'  was  then  being 
projected  through  part  of  the  state  of  Kansas,  and  especially 
through  the  county  of  Cherokee  in  said  state,  and  that  he,  the 
said  defendant,  was  in  a  position,  and  was  on  such  terms  with 
an  officer  of  said  railway  company,  viz.,  the  Hon.  James  F. 
Joy,  that  he  would  and  could  receive  information  in  advance 
of  the  location  by  said  railway  company,  in  said  county  of 
Cherokee,  and  on  Tar  Creek  therein  situated,  of  an  important 
station  and  town,  and  that  thereby  he  would  be  enabled  to 
purchase  lands  at  reasonable  figures,  which,  after  the  location 
of  the  town,  could  be  laid  off  into  town  lots,  and  sold  at  a 
very  great  advance  and  pi^vfit  on  the  investment. 

"  2nd.  Plaintiff  further  avers  that  said  Grinnell,  at  said 
time,  further  represented  that  he  had  no  money  to  invest,  but 
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that,  if  plaintijBT  would  fnrnisli  the  money,  lie  would  secure 
and  furnish  the  advance  information  touching  the  location  of 
the  town  site,  and  that  Mr.  Beed  would  go  out  to  Kansas  and 
make  the  purchase  on  the  information  to  be  sent  him  by  de- 
fendant, the  deeds  to  be  taken  in  the  name  of  plaintiff,  and 
to  be  held  in  trust  for  both  parties,  who  should  have  equal 
interest,  and  shares  in  the  cx>mmon  venture,  the  capital  in- 
vested and  furnished  by  plaintiff,  with  ten  per  cent  interest 
thereon,  reckoned  annually,  to  be  first  returned  to  him. 

"  3d.  Plaintiff  further  represents  that  the  terms,  as  thus 
substantially  stated,  were  finally  agreed  upon  between  him- 
self and  defendant  orally,  and  were  not  put  in  writing,  be- 
cause the  time  between  the  agreement  and  the  hour  when  the 
train  should  leave,  on  which  the  defendant  then  represented  it 
would  be  absolutely  essential  for  himself  and  said  Keed  tc 
depart,  was  too  short  in  which  to  reduce  the  agreement  to 
writing. 

^^4th.  That,  in  pursuance  of  said  agreement,  on  the  same 
evening  on  which  it  was  consummated,  at  the  instance  of  and 
by  agreement  with  defendant,  for  the  purposes  aforesaid, 
plaintiff  gave  to  said  Heed  his  letter  of  credit  for  $10,000, 
and  thereupon  said  Reed  and  Grinnell  departed  from  Ottumwa 
together,  and  subsequently  thereto,  and  by  January  15, 1870, 
acting  as  plaintiff  then  supposed,  under  advice  and  directions 
from  defendant,  the  said  Reed  drew  and  the  plaintiff  paid  the 
full  amount  represented  by  said  letter  of  credit,  namely,  $10,- 
000.  And  said  Reed,  as  plaintiff  then  supposed,  acting  under 
the  advice  and  directions  aforesaid,  purchased  the  following . 
lands  in  Cherokee  county,  Kansas,  namely: 

"On  or  about  December  18, 1869,  purchased  the  S|  of  NWJ 
and  the  W^  of  SWJ,  section  32,  township  34,  range  24  east, 
known  as  «Joy  City'  lands,  for  which  he  paid  $4,000  down, 
and  assumed  to  pay  the  balance  due  said  railroad  company 
on  its  contract  with  the  party  from  whom  said  Reed  pur- 
chased. 

"And  on  or  about  January  1,  1870,  he  purchased  a  one- 
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twentieth  interest  in  what  was  known  as  the  <  Finch  Farm/ 
being  the  W|  of  the  NEJ  and  EJ  of  NWJ  of  section  2,  town- 
ship 35,  range  28  east,  for  which  he  paid  $120  down. 

"And  on  or  abont  January  8,  1870,  he  purchased  the  SE 
^  section  26,  township  34,  range  23  east,  on  which  he  then 
paid  $2,500,  assuming  to  paj  the  balance  due  the  said  rail- 
road company  on  its  contract  with  the  party  from  whom  Reed 
purchased. 

"And  on  or  about  January  10, 1870,  he  purchased  the  SE^ 
section  25,  township  34,  range  24  east,  on  which  he  then 
paid  down,  $3,100,  and  assumed  to  pay  the  balance  due  said 
railroad  company  on  its  contract  with  the  party  from  whom 
said  Reed  purchased. 

"  That  said  land  in  said  sections  25,  26  and  82,  were  orig- 
inally railroad  lands,  and  had  theretofore  been  sold  on  time 
contracts  to  the  various  persons  from  whom  said  Reed  pur- 
chased; and,  as  the  plaintiff  believes,  the  said  Reed  did  not 
secure  deeds  at  the  time,  but  only  assignments  of  said  con- 
tracts of  purchase,  which  contracts  were  afterwards  paid  out 
by  money  furnished  by  plaintiff  as  hereinafter  more  particu- 
larly stated,  one  J.  A.  Clark  being  the  agent  of  said  railroad 
company  to  receive  the  deferred  payments  on  said  contracts 
as  the  same  became  due. 

«6th.  Plaintiff  further  avers  that  at  said  ti  me  various  other 
persons,  whose  names  are  to  plaintiff  unknown,  owned  or  pur- 
chased for  themselves  various  other  tracts  of  land  near  those 
purchased  by  said  Reed  for  these  parties  litigant,  and  em- 
braced wkhin  the  contemplated  limits  of  said  supposed  town, 
all  of  which,  together  with  those  before  described  in  said  sec- 
tion 32,  were  known  as  'Joy  City'  lands;  and  that,  as  plaintiff 
has  since  learned,  defendant  had  an  understanding  with  the 
owners  of  such  *Joy  City'  lands,  whereby,  when  the  town 
should  be  located  and  laid  out,  a  town  company  was  to  be 
formed,  the  said  lauds  deeded  to  defendant  in  trust,  he  to 
have  a  one-twelfth  interest  for  laying  out  the  town,  selling 
the  lots,  etc.;  and  plaintiff  is  informed  that  a  trust  convey- 
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ance  to  this  effect  was  in  fact  made  by  members  of  said  town 
company  to  defendant,  on  or  abont  January,  6, 1870,  but  he  is 
unable  at  present  to  furnish  a  copy  of  said  trust  cx>nveyance, 
or  its  substance  more  fully. 

"  7th.  Plaintiff,  on  information  and  belief,  avers,  that  said 
Beed,  in  some  manner  at  said  time,  (though  without  the  con- 
sent or  knowledge  of  {>laintiff,)  also  placed  said  lands  in  said 
section  32  in  said  Town  Company,  and  under  said  trust  ar- 
rangement, but  just  the  manner  of  doing  so  plaintiff  is  at 
present  unable  to  more  fully  set  out. 

"  8th.  Plaintiff  further  avers  that,  when  the  deed  to  said 
lands  in  section  32  came  to  be  made,  instead  of  being  taken 
in  the  name  of  plaintiff  as  originally  agreed,  it  was  taken  in 
the  name  of  said  Beed,  who  held  the  same  in  trust  for  the 
parties  to  this  suit,  under  the  arrangement  and  subject  to  the 
terms  of  this  contract,  as  hereinbefore  specified. 

"9th.  That  said  lieed  in  the  purchases  and  payments 
aforesaid,  together  with  certain  expenses  connected  therewith, 
expended  of  said  $10,000  the  sum  of  $9,814.05,  leaving  a  bal- 
ance of  $185.95,  which  he  paid  back  to  plaintiff  January  19, 
1870. 

"10th.  Plaintiff  further  represents  that  the  following 
statement  represents  the  amounts  of  money  and  the  dates  of 
payments  made  by  him  on  account  of  the  said  partnership, 
and  on  account  of  the  purchase  of  and  payment  for  said  lands 
and  expenses  connected  therewith,  to-wit: 
"  Dec.  18,  1869,  To  J.  A.  Reed  on  letter  of  credit.  $5,000.00 
Jan.  7,  1870,  To  J.  A.  Reed  on  letter  of  credit. . .  2,000.00 
Jan.  10,  1870,  To  J.  A.  Reed  on  letter  of  credit. .     3,000.00 

Jan.  15,  1870,  To  exchange  on  drafts  of  Reed 20.00 

Oct.  25,  To  J.  A.  Clark,  R.  R.  land  agent,  on  con- 
tract  66.00 

Nov.  24,  To  J.  A.  Clark,  R.  R.  land  agent,  on  con- 
tract         112.00 

Dec.  19,  To  pay  taxes  on  lands. 62.56 
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Nov.  15, 1871,  To  J.  A.  Clark,  R.  R.  agent,  on 

contract $     324.64 

Nov.  2T,  1871,  To  J.  A.  Clark,  R.  R.  agent,  on 

contract. 824.00 

Oct.  19,  1871,  To  J.  W.  Richards  expenses  to  see 

land. 47.20 

Dec.  31,  1871,  To  taxes  on  lands 24.98 

Oct.  30,  1872,  To  Clark,  R.  R.  agent,  on  lands. . .        204.80 
Nov.  19,  1872,  To  Clark,  R.  R.  agent,  on  lands. .        409.60 

Dec.  31,  1872,  To  taxes  on  lands •      28.82 

Nov.  15,  1873,  To  Clark,  R.  R.  agent,  on  lands. .        580.80 

Jan.  3,  1874,  To  taxes  on  lands . .  96.80 

Dec.  10,  1874,  To  taxes  on  lands 66.51 

Nov.  2,  1874,  To  Clark,  R.  R.  agent,  on  lands. . .        547.20 
June  28,  1875,  To  Clark,  R.  R.  agent,  on  lands. .        486.20 

Dec.  13,  1875,  To  taxes  on  lands 69.45 

Aug.  14,  1875,  To  recording  land  deeds 2.40 

"  Jlth.  That  the  only  credits  as  against  said  items  is  the 
said  credit  of  $185.95,  of  January  19, 1870,  aforesaid,  down  to 
the  transfer  of  lands  to  Iowa  College,  as  hereinafter  stated. 
"  12th.  Plaintiff  further  avers  that,  after  the  purchase  of 
said  lands  and  interests,  the  said  line  of  railroad  failed  to  be 
located  through  or  near  enough  to  them  to  justify  or  induce 
the  building  of  a  town,  and  no  town,  as  plaintiff  is  informed, 
ever  was  located  upon  or  near  there,  and,  as  a  result,  said  lands 
and  interests  very  greatly  depreciated  in  value,  and  could 
not  be  disposed  of  except  at  a  very  great  sacrifice.  That  in 
consequence  of  such  depreciation  said  lands  were  thus  held 
until,  on  May  5,  1876,  the  plaintiff,  by  consent  of  the  defend- 
ant, conveyed  the  said  lands  in  sections  25  and  26  to  the  trus- 
tees of  Iowa  College,  at  Grinnell,  Iowa,  for  the  agreed  con- 
sideration, as  between  plaintiff  and  defendant,  of  $3,200,  the 
full  value  thereof,  (the  said  lands  in  section  32  being  also- 
named  in  said  deed),  and  on  September  15,  1876,  the  said 
Reed,  under  direction  of  plaintiff,  and  by  consent  of  de- 
fendant, conveyed  to  the  trustees  of  said  college  the  said 
Vol.  LXIII— 4 
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lands  in  sections  32,  at  the  agreed  price,  as  between  plaint- 
iff and  defendant,  of  $1,600,  which  is  and  was  the  fhll  valne 
thereof. 

"13th.  That  the  only  interest  in  said  land  transactions 
and  purchases  which  remains  undisposed  of  is  the  said  in- 
terest in  the  *  Finch  Farm '  aforesaid,  the  value  of  which 
plaintiff  is  unable  to  state.     . 

"  14th.  Plaintiff  further  avers  that,  by  virtue  of  the  said 
agreement  between  himself  and  defendant  and  the  subsequent 
transactions  growing  thereout,  they  became  partners  in  said 
land  transaction,  and,  as  such,  equally  liable  for  profits  aifd 
losses  growing  out  of  the  same,  estimated  upon  the  basis  and 
according  to  the  terms  of  said  agreement,  and  plaintiff,  prior 
to  the  commencement  of  this  suit,  applied  to  defendant  for  a 
settlement  of  said  partnership  business,  to  the  end  that  the 
partnership  might  be  wound  up  and  dissolved,  and  the  remain- 
ing assets  disposed  of,  but  they  failed  to  be  able  to  effect  a 
settlement;  wherefore  he  now  applies  to  this  court  of  chan- 
cery, having  no  adequate  remedy  at  law. 

"15th.  Wherefore  plaintiff  prays  for  an  accounting  be- 
tween himself  and  defendant,  and  a  settlement  and  winding 
up  of  all  said  partnership  matters,  and  for  a  dissolution  of  the 
partnership. 

"He  further  prays  judgment  against  defendant  on  the 
accounting  for  $10,000,  or  whatever  balance  may  be  found 
due  plaintiff,  and  for  such  other,  further  and  general  relief  as 
is  equitable  and  just,  and  for  costs  of  suit,  and  he  will  ever 
pray,  etc.,  etc." 

The  demurrer  was  upon  the  following  grounds: 

"  1st.  That  the  petition  shows  upon  its  face  that  more 
than  five  years  have  elapsed  since  the  date  of  the  last  item 
and  the  commencement  of  this  suit,  and  that  the  same  is 
fully  barred  by  the  statute  of  limitations. 

"  2nd.  That  the  facts  stated  in  plaintiff's  petition  do  not 
entitle  him  to  the  relief  demanded,  or  to  any  relief  whatever. 
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and  fail  to  show  that  plaintiff  has  any  cause  of  action  against 
this  defendant  whatever." 

It  is  claimed  by  defendant  that  the  agreement  set  up  in  the 
petition  did  not  constitute  a  partnership,  because  by  the  con- 
1.  PABTXEA-  tract  the  defendant  was  not  bound  to  bear  a  pro- 
coMfcituting:  portion  of  the  losses,  if  losses  there  should  be. 
pr^tsf  ^  It  is  well  settled  that  the  mere  participation  in 
the  proiits  of  a  venture  or  business  does  not  constitute  a 
partnership  between  tlie  parties  to  the  transaction.  Buddick 
V.  Otis  &  SnoWy  33  Iowa,  402,  and  authorities  there  cited. 

^Bat  it  is  not  necessary,  in  order  to  constitute  a  partnership, 
that  there  be  an  express  agreement  that  each  party  shall  bear 
a  share  of  any  losses  which  may  occur  in  the  business.  This 
may  be  inferred  from  the  other  provisions  of  the  contract, 
and  the  nature  of  the  business,  and  the  relation  of  parties  to 
the  business  to  be  transacted.  In  this  case,  while  it  is  true 
that  there  is  no  averment  that  it  was  expressly  agreed  that  the 
defendant  should  bear  his  share  of  any  losses  there  might  be, 
yet  it  is  averred  that  the  deeds  to  the  land  to  be  purchased 
"were  to  be  taken  in  the  name  of  the  plaintiff,  and  to  be  held 
in  trust  for  both  parties,  who  should  have  equal  interests  and 
share  in  the  common  venture,  the  capital  invested  and  fur- 
nished by  plaintiff,  with  ten  per  cent  interest  thereon,  reck- 
oned annually,  to  be  first  returned  to  him." 

This  is  a  distinct  averment  that  the  defendant  should  have 
an  equal  interest  in  the  land  with  the  plaintiff.  The  land  was 
to  be  held  in  trust  for  both  parties. 

It  must  be  remembered  that  we  are  determining  this  case 
upon  a  demurrer  to  the  petition,  and  that  the  allegations  of 
the  petition  must  be  regarded  as  true.  Taking  the  whole 
pleading  together,  we  incline  to  think  that  a  participation  in 
losses  is  fairly  to  be  inferred. 

In  Parsons  on  Partnership,  60,  it  is  said  that,  "whether 
two  or  more  persons  are  partners  to  each  other  must  generally, 
and  perhaps  always,  be  determined  by  the  intention  of  the 
parties,  as  the  same  is  expressed  in  their  contract,  or  may  be 
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gathered  from  their  acts,  and  from  all  the  cii^oamstanoes  which 
are  available  for  the  interpretation  or  construction  of  the 
contract." 

In  the  same  work,  on  p.  57,  it  is  said:  "When  parties 
agree  to  enter  into  an  association  for  the  purpose  of  buying 
or  selling,  and  carrying  on  a  joint  business  indefinitely,  no 
stipulation  for  dividing  profit  and  loss  is  necessary,  as  that  is 
an  incident  to  the  prosecution  of  their  joint  business." 

In  Miller  v,  Hughes^  1  A.  K.  Marshall,  181,  the  contract 
between  the  parties  was  silent  as  to  losses.  The  court  used 
this  language:  "The  principal  ground  urged  in  the  argu- 
ment in  this  case  against  considering  Brickley  and  Miller  as 
partners  was,  that  there  was  no  agreement  that  Brickley 
should  be  liable  to  sustain  a  proportion  of  the  loss.  But,  as 
he  was  entitled  to  a  share  of  the  profits,  it  follows  as  a  legal 
consequence  that  he  must  share  the  loss.  The  rule  in  this 
respect  is  that  he  who  shares  in  the  advantages  must  also 
share  in  the  disadvantages  of  the  partnership  concern." 

The  defendant  cites  the  case  of  Rtiddich  v.  Otis  <&  JSnoWy 
33  Iowa,  402,  as  sustaining  the  claim  that  the  facts  in  this 
case  do  not  show  a  partnership.  In  that  case,  Gafford  &  Co., 
the  assignors  of  the  plaintiff,  paid  to  Otis  &  Snow  the  sum  of 
$2,000,  and  took  from  them  the  following  writing: 

"Received  of  Gafford  &  Co.  $2,000  to  invest  in  wool,  said 
Gafford  &  Co.  to  receive  two-thirds  of  the  net  proceeds  or 
profit  in  the  sale  of  the  wool,  and  Otis  &  Snow  one-third. 

"Otis  &  Snow." 

There  was  a  loss  in  the  transaction,  and  the  assignee  of 
Gafford  &  Co.  sought  by  the  action  to  recover  one-third  of 
the  loss.  Otis  &  Snow  denied  that  there  was  any  agreement 
for  a  partnership,  and  claimed  that  they  acted  merely  as  agents 
for  Gafford  &  Co.,  and  were  to  receive  one-third  of  the  net 
profits  for  their  services. 

There  was  a  conflict  in  the  evidence  as  to  the  nature  of  the 
employment  of  Otis  &  Snow,  and  the  court  found  that  the 
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preponderance  was  that  they  were  to  buy  the  wool  and  receive 
for  their  services  one- third  of  the  net  profits. 

The  important  distinction  between  tliat  case  and  this  is, 
that  here  it  is  distinctly  averred  in  the  petition  that  the  de- 
fendant shoald  have  a  joint  interest  in  the  land.  If,  in  the 
case  cited,  it  had  been  distinctly  agreed  that  the  wool  to  be 
purchased  should  be  the  joint  property  of  the  parties,  the 
cases  would  be  very  much  alike. 

We  think  the  demurrer  should  not  have  been  sustained 
upon  this  ground,  because  of  the  averment  that  the  defendant 
was  to  have  an  equal  interest  and  share  in  the  business.  If 
he  was  to  give  advanced  information  merely,  and  have  no  in- 
terest in  the  venture,  further  than  to  receive  for  his  services 
to  the  plaintiflf  one- half  of  the  net  profits,  then  there  was  no 
partnership,  and,  consequently,  no  right  of  action  against  the 
defendant. 

II.  It  is  further  contended  that  the  agreement,  if  a  con- 
tract of  partnership,  being  for  a  partnership  for  the  purpose 

2. :  for    of  dealing  in  real  estate,  is  void  under  the  statute 

rSiSUte :  of  frauds,  because  it  is  not  evidenced  by  any  writ- 
roi  contract:    inff,  but  rests  in  parol.     This  question  has  been 

slatneof  ,      ,.  ,    ,        ,  ,    .     . 

frauds.  much  discussed  by  the  courts,  and  it  is  not  to  be 
denied  that  there  are  adjudged  cases  which  hold  that  such  a 
contract  is  within  the  statute  of  frauds.  See  Smith  v.  Burth- 
Jiarriy  3  Sumner,  435. 

,  On  the  other  hand,  there  are  many  cases  which  hold  that  a 
parol  contract  of  partnership  is  not  within  the  statute.  Dale 
V.  Ramiltouy  5  Hare,  369;  Essex  v,  Eaaex^  20  Beavan,  449; 
Bunnel  v.  Tanitor^s  Adin%  4  Oonn.,  568 ;  Chester  v.  Dicier- 
son^  54  N.  Y.,  1;  Holmes  v.  McCrwy^  51  Ind.,  358. 

In  Dale  v.  Hamilton^  it  is  said  that  "a  partnership  agree- 
ment between  A.  &  B.,  that  they  shall  be  jointly  interested 
in  a  speculation  for  buying,  improving  for  sale,  and  selling 
lands  may  be  proved,  without  being  evidenced  by  any  writ- 
ing signed  by,  or  by  the  authority  of,  the  party  to  be  charged 
therewith,  within  the  statute  of  frauds;  and,  such  an  agree- 
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ment  being  proved,  A.  or  B.  may  establish  his  interest  in  land, 
the  subject  of  the  partnership,  without  such  interest  being 
evidiwiced  by  any  such  writing." 

In  Chester  v.  DickinsoUy  it  is  said:  "  Most  of  the  conflict 
in  the  authorities  has  arisen  about  the  title  to  the  real  estate 
after  the  dissolution  of  the  partnership,  or  the  death  of  one 
of  the  partners.  But  suppose  two  persons,  by  a  parol  agree- 
ment, enter  into  a  partnership  to  speculate  in  land,  how  do 
they  come  in  conflict  with  the  statute  of-  frauds?  No  estate 
or  interest  in  land  has  been  granted,  assigned  or  declared. 
When  the  agreement  is  made,  no  lands  are  owned  by  the 
firm,  and  neither  party  attempts  to  convey  or  assign  any  to 
the  other.  The  contract  is  a  valid  one,  and,  in  pursuance  of 
this  agreement,  they  go  on  and  buy,  improve  and  sell  lands. 
While  they  are  doing  this,  do  they  not  act  as  partners,  and 
bear  a  partnership  relation  to  each  other?  Within  the  mean- 
ing of  the  statute,  in  such  case,  neither  conveys  or  assigns 
any  land  to  the  other,  and  hence  there  is  no  conflict  with  the 
statute." 

We  think  the  cases  above  cited  are  in  accord  with  the  de- 
cided weight  of  authority,  and,  in  our  opinion,  they  are  founded 
upon  sound  reason  and  correct  principles.  It  is  everywhere 
held  that,  where  land  is  held  by  a  partnership,  it  is,  as  between 
the  parties,  and  as  to  the  creditors  of  the  firm,  to  be  treated 
as  personal  property.  Such  being  the  law,  it  would  seem  to 
follow  that  the  statute  of  frauds  can  have  no  application  to 
land  thus  held  and  owned. 

III.  It  is  claimed  that  the  action  is  barred  by  the  statute 
of  limitations.     Having  held  that  the  contract  as  set  up  in 

^ J  ^.     the  petition  constituted  a  partnership,  this  position 

ooSitingana  ^^  *1^®  appellee  cannot  be  sustained.  The  action 
Satuteof  Urn-  18  for  a  dissolution  of  the  partnership,  and  to  set- 
when  it  be-     tie  and  wind  up  its  affairs.     It  is  alleged  that 

ginstoroD.         _  ,  ,  ^ 

there  is  land  belonging  to  the  partnership  still 

undisposed  of,  and  the  statute  cannot  commence  to  run  until 
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the  partnership  is  dissolved^  or  until  a  suflBcient  time  has 
elapsed  after  a  demand  for  an  accounting  and  settlement. 

If  the  action  were  upon  a  mere  account,  or  if,  under  the 
averments  of  the  petition,  the  transaction  did  not  constitute 
a  partnership,  but  a  mere  contract  by  which  plaintiff  claimed 
of  the  defendan^t  for  losses  occasioned  by  the  acts  of  the  de- 
fendant, the  action  would  clearly  be  barred.  But,  having 
held  that  the  agreement,  as  shown  by  the  petition,  constituted 
a  partnership,  the  action  is  not  barred. 

Rbybbsbd. 


MahjCffy  bt  al.  v.  Mahaffy. 

1.  Practice  in  Supreme  Court :  suppLEHENTAii  abstract  to  pbesbnt 

THB  RECORD  AS  CORRECTBO,  AFTER  APPEAL,  IN  THE  COURT  BELOW. 

In  this  case,  appellants  had  filed  their  abstract,  showiDg  the  record  of 
the  trial  court  in  an  action  based  upon  an  ante-nuptial  contract,  and  the 
appellee  had  filed  an  amended  abstract,  alleging  that  neither  the  execu- 
tion of  said  contract,  nor  the  contract  itself,  appeared  of  record  in  the 
court  below.  Thereupon  appellants  suggested  a  diminution  of  the  record, 
and  had  leave  to  amend  the  same.  Iliey  then  appeared  in  the  court  below 
and  had  the  record  there  so  coiTected  as  to  show  the  introduction  of  the 
said  contract,  and  the  consideration  thereof  by  counsel  and  by  the  court. 
At  a  subsequent  term  of  this  court,  appellants  filed  an  amended  and  sup- 
plemental abstract,  sho¥nng  the  introduction  and  consideration  of  the 
contract  in  the  court  below: — Held,  against  appellee's  objection,  that 
this  supplemental  abstract  was  properly  before  this  court  as  a  part  of  the 
record,  and  that  the  case  must  be  determined  upon  its  merits.  Peamon 
V.  Maxfield,  47  Iowa,  135,  and  Dedric  v,  Hopson,  62  Iowa,  562,  distin- 
guished. 

2.  Ante-nuptial  Contract:  fraud  in  pbocubing:  facts  notgon- 

BTmrriNG.  Upon  consideration  of  the  facts  of  this  case  as  established 
by  the  evidence,  (see  opinion,)  it  is  considered  that  the  claim  made  by 
defendant,  that  her  signature  to  the  ante-nupUal  contract  in  question 
was  obtained  by  fraud  and  undue  influence,  cannot  be  sustaineil,  and 
that  the  contract  is  valid,  and  must  be  enforced. 


:  CONSTRUCTION  OF:   "RIGHTS   OF  DOWEB  AND   INHERITANCE 

DOBS   NOT  INCLUDB  H01CE8TEAD:  EFFECT  OF  ''SWEEPING   CLAUSE.*' 

Where  it  was  provided  in  an  ante-nuptial  contract  that,  upon  the  death 
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of  the  husband,  a  certain  sum  should  be  paid  to  the  wife,  *'the  same  to 
be  in  lieu  and  stead  of  any  dower  or  rights  of  inheritance  therein  (i.  e. 
the  husband*s  estate)  sriven  or  created  by  operation  of  law/'  and  the 
wife  therein  agreed  as  follows:  **I  hereby  agree  and  bind  myself  to 
receive  and  accept  the  said  sum  in  full  payment,  and  in  entire  and  com- 
plete satisfaction,  of  all  my  rights  of  dower  and  inheritance  as  the  widow 
and  heir  of  the  party  of  the  first  part  in  his  said  estate,  both  real  and 
personal,'*  after  which  comes  the  following  clause:  **and  I  hei'eby  now 
renounce  and  relinquish  all  claim,  rights  title  and  interest  therein  by 
reason  of  the  said  relation  of  wife  or  widow  of  the  said  Mahaffy;^*  held 
that  the  words,  'Vights  of  dower  and  inheritance,*'  used  in  the  con- 
tract, did  not  include  the  widow *s  right  to  occupy  the  homestead — that 
not  being  a  right  either  of  dower  or  of  inheritance,  and  that  the  last 
quoted  clause  was  added  simply  in  the  nature  of  a  '^sweeping  clause,*' 
to  be  restricted  in  its  meaning  by  the  subject-matter,  and  with  no  intent 
to  limit  the  widow*s  rights  further  than  was  already  done  by  the  specific 
language  preceding  it  in  the  contract,  and  that  the  word  ''therein,**  used 
in  said  last  clause,  refers  to  ''dower  and  inheritance**  and  not  to  "estate.** 
Compare  Mahaffy  v.  Mahaffy,  61  Iowa,  679. 

4.  Practice  in  Supreme  Court :  judgment  not  appealed  from  not 
CONSIDERED.  Where  in  an  equitable  action  a  new  party  plaintiff  is 
brought  in  by  amendment  to  the  petition,  who  claims  an  interest  in  the 
land  in  controversy,  and  the  defendant  answers  the  amendment,  claim- 
ing for  herself  an  interest  in  the  share  claimed  by  the  new  party  plaint- 
iff, and  asks  that  she  be  awarded  this  interest  in  the  final  judgment  in 
the  case,  held  that  her  answer  must  be  regarded  as  a  cross-bill  to  the 
amendment  to  the  petition,  and,  judgment  having  been  rendered  for  the 
plaintiffs  in  general,  this  was  an  adjudication  against  her  as  to  that,  and 
it  cannot  be  reviewed  at  her  request  upon  an  appeal  taken  by  the  plaint- 
iffs alone. 

Appeal  from  the  De%  Moines  District  Court. 

Wednesday,  March  19. 

The  plaintiffs  are  the  cliildren  of  William  Mahaffy,  deceased, 
and  the  defendant  is  his  widow.  This  is  an  equitable  action, 
brought  by  the  plaintiffs  to  enforce  the  specific  performance 
of  an  antenuptial  contract,  entered  into,  as  they  allege,  be- 
tween the  said  William  Mahaffy  and  the  defendant,  in  con- 
templation of  marriage,  whereby  it  was  agreed  between  said 
parties  that,  in  case  she  survived  said  Mahaffy,  she  should  be 
paid  out  of  his  estate  the  sum  of  six  hundred  dollars,  with 
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six  per  cent  interest  thereon  from  the  date  of  his  death,  and 
that  she  would  receive  and  accept  this  sum  in  lieu  and  stead 
of  any  dower  right,  or  right  of  inheritance  in  his  estate,  and 
of  any  other  right,  title  or  interest  which  might  accrue  to  her 
therein  by  reason  of  her  marriage  with  him.  They  allege 
that  the  parties  were  married  after  this  contract  was  entered 
into,  and  that  William  Mahatfy  has  since  died  intestate,  and 
that,  at  the  time  of  his  death,  he  was  the  owner  of  a  farm  of 
one  hundred  and  thirty  acres,  and  personal  property  of  the 
value  of  from  two  thousand  five  hundred  to  to  three  thou- 
sand dollars;  that  the  administrator  of  his  estate  has  tend- 
ered to  defendant  said  sum  of  six  hundred  dollars,  with  in- 
terest, as  provided  in  the  contract,  but  that  she  refuses  to  ac- 
cept the  same,  and  that  she  is  in  possession  of,  and  asserts  a 
right  to  continue  to  occupy,  the  portion  of  said  farm  which 
before  his  death  was  occupied  by  said  William  Mahafiy  as  a 
homestead. 

The  del3ndant  admits  that  she  was  married  to  said  William 
Mahaffy,  and  that  he  has  died  since  the  marriage,  and  that 
she  has  continued  to  occupy  the  homestead  since  his  death. 
She  also  admits  that,  on  the  day  of  her  marriage,  she  signed 
a  paper  or  contract,  which  Mahaffy  had  procured  to  be  pre- 
pared, but  denies  that  its  terms  and  conditions  were  as 
alleged  by  plaintiffs;  and  she  alleges  that  her  signature  was 
obtained  to  said  contract  by  fraud;  that  she  was  induced  to 
sign  it  in  ignorance  of  its  contents  and  of  her  own  rights  in 
the  premises,  and  without  any  opportunity  being  given  her 
to  inform  herself  as  to  her  legal  rights,  or  the  effect  of  the 
instrument,  and  she  prays  that  the  contract  may  be  canceled, 
or,  if  the  contract  shall  be  determined  to  be  valid,  that  her 
right  to  occupy  the  homestead  be  established  by  the  judg- 
ment. 

The  district  court  determined  that  the  contract  was  valid 
and  binding  on  the  defendant,  and  that  by  it  she  had  relin- 
quished all  dower  right  or  right  of  inheritance  in  the  estate, 
but  that  she  was  not  divested  of  the  right  to  occupy  the  home- 
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Stead;   and  judgment  was  entered  accordingly.     Plaintiffs 
appeal. 

Hall  (&  Huston^  for  appellants. 

J.  T.  nUck  and  J.  0.  Powers^  for  appellee. 

Reed,  J. — I.  The  first  question  which  we  are  required  to 

determine  is  one  of  practice.  The  appellee  filed  an  additional 

abstract  in  which  it  is  denied  that  the  ante-nup- 

1.  PBAOTICB 

in8m)reme  tial  contract,  or  any  copy  of  it,  was  attached  to 
StraSt ^mS-  plaintiffs'  petition  as  an  exhibit,  or  at  any  time 
cordM^cor-  made  a  part  of  the  pleadings  or  records  of  the 
appe£',?nt£e  case  in  the  district  court,  or  that  it  was  offered 
^^^'  or  introduced  in  evidence  on  the  trial;  and  it  is 
claimed  by  appellee  that  it  does  not  appear  by  the  record, 
either  that  the  execution  of  the  contract  was  admitted 
in  the  pleadings,  or  that  its  execution  or  conditions  were 
proved  on  the  trial,  and  that,  in  the  absence  of  the  contract, 
we  cannot  consider  or  determine  any  of  the  questions  arising 
in  this  case  on  its  merits.  If  the  case  had  been  finally  submitted 
on  the  abstract  originally  filed  by  appellant  and  the  additional 
abstract  filed  by  appellee,  this  position  would  undoubtedly  be 
correct.  But,  after  the  additional  abstract  was  filed  by  appellee, 
appellants  suggested  a  diminution  of  the  record,  and  had  leave 
to  amend  the  same.  After  obtaining  this  leave,  they  appeared 
in  the  district  court  and  filed  a  motion  to  correct  the  record  and 
minutes  of  the  evidence  taken  on  the  trial.  Defendant's  counsel 
appeared  to  this  motion,  and,  upon  a  hearing,  the  motion  was 
sustained,  and  it  was  ordered  that  the  record  and  minutes  of  the 
evidence  be  so  corrected  as  to  show  "that,  on  the  trial  of  said 
cause,  the  plaintiff  sought  to  find  and  introduce  as  evidence 
the  original  ante-nuptial  contract  referred  to  in  the  pleadings, 
but,  the  same  being  mislaid  and  not  being  produced  at  the 
time,  a  copy  of  said  ante-nuptial  contract  was  found  and  pro- 
duced by  plaintiffs'  attorney,  and  the  counsel  for  defendant 
consented  that  said  copy  might  be  used  instead  of  the  ori- 
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ginal;  that,  by  mistake  or  inadverteQce,  this  consent  was 
not  noted  by  the  short-hand  reporter  on  his  minutes;  that, 
after  all  the  evidence  was  concluded,  the  said  copy  of  the  ante- 
nuptial contract  was  read  to  the  court  as  part  of  the  evidence, 
the  counsel  on  both  sides  discussed  and  considered  said  con- 
tract, and  what  was  its  proper  construction,  and  that,  when 
the  case  was  submitted,  the  court  took  said  copy  and  consid- 
ered it  as  part  of  the  evidence  in  the  case,  and  the  same  was 
incorporated  in  full  in  the  decree  of  the  court,  as  shovm  by 
the  record." 

At  the  next  term  of  this  court,  after  this  order  was  made 
in  the  district  court,  appellants  filed  an  amended  and  sup- 
plemental abstract  containing  these  proceedings;  also,  the 
judgment  or  decree  of  the  district  court,  in  which  is  incor- 
porated what  purports  to  be  said  ante-nuptial  contract  in  full. 
Appellee  now  contends  that  we  cannot  consider  this  supple- 
mental abstract;  that  appellant,  having  averred  that  the  ori- 
ginal abstract  was  correct,  and  having  filed  the  certificate  of 
the  judge  who  tried  the  case,  and  of  the  short-hand  reporter, 
to  its  correctness,  cannot  now  be  heard  to  assert  the  con- 
trary. The  original  abstract  shows  that  the  evidence  intro- 
duced on  the  trial  was  taken  down  by  the  official  short-hand 
reporter  of  the  court,  and  that  his  minutes  or  notes  were  at  once 
filed  with  the  clerk." 

The  statute,  section  3777,  McCIain's  Code,  makes  these 
notes,  when  thus  filed  with  the  clerk,  part  of  the  record  of 
the  case,  and  we  know  of  no  reason  why  this  record  may  not 
be  amended  or  corrected  by  the  court  that  made  it,  when  it 
is  ascertained  in  a  proper  proceeding  that  it  does  not  fully  or 
correctly  embody  the  action  or  proceeding  of  which  it^was 
intended  to  be  the  record.  It  has  been  frequently  held,  it  is 
true,  that  it  is  not  competent  to  contradict  the  recitals  in  the 
bill  of  exceptions  by  affidavit,  or  by  the  certificate  of  the 
judge,  as  in  Pearson  v.  Maarfleldj  47  Iowa,  135,  cited  by  ap- 
pellee, and  in  Dedric  v.  Hopson^  62  Id.,  562.  But  the  dif- 
ference between  the  holding  in  those  cases  and  the  question 
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here  presented  is  very  apparent.  There  the  offer  was  to 
contradict  the  recitals  of  the  record  by  affidavit,  or  by  the 
certificate  of  the  jndge.  Here  an  additional  record  is  pre- 
sented, so  amended  and  corrected  by  the  proper  court  as  that 
it  embodies  the  action  and  proceedings  which  was  had  upon 
the  trial.  We  think,  therefore,  that  this  supplemental  abstract 
is  properly  before  us  as  part  of  the  record,  and  that  the  case 
must  be  determined  on  its  merits. 

II.  Coming,  then,  to  the  merits  of  the  case,  the  first  ques- 
tion to  be  determined  is  whether  this  is  a  valid  contract.     It 
is  not  claimed  by  appellee  that  contracts  of  this 

2.   ANTE-NUP-  .         -I   1^  1         1 

Sact-Tr*'  d  character  are  not  recognized  by  the  law,  or  that 
facfs  n5)7iou-  ^^^7  ^^^  ^^*  enforceable  when  they  have  been 
stituting.  fairly  entered  into;  but  her  claim  is  that,  when 
she  signed  this  contract,  she  did  not  know  what  rights  or  in- 
terest she  would  acquire  by  the  marriage  in  the  estate  of  her 
husband,  and  that  she  did  not  understand  the  force  or  effect 
of  the  instrument  she  signed.  It  is  true  that  a  court  of  equity 
will  not  enforce  the  specific  performance  of  a  contract  against 
one  who  entered  into  the  contract  in  ignorance  of  his  rights 
as  to  any  material  matter  involved  in  it;  and  this  is  specially 
true,  if  any  undue  advantage  has  been  taken  of  his  ignorance 
in  this  respect. 

In  this  case,  howerer,  we  are  not  satisfied  by  the  evidence 
that  appellee  was  ignorant  of  her  rights  when  she  signed  the 
contract,  or  that  any  advantage  was  taken  of  her.  The  evi- 
dence shows  that  William  Mahafty  was  about  sixty- nine  years 
old  when  this  contract  was  entered  into;  that  he  was  an  ordi- 
narily well-to-do  farmer,  living  on  his  farm,  but  having  it 
cultivated  either  by  hired  help  or  by  tenants;  and  that,  for  a 
number  of  years,  he  had  been  unable  to  do  much  work,  being 
in  delicate  health  and  suffering  from  some  disease  of  the 
heart.  Appellee  at  this  time  was  about  thirty-three  years  old, 
and  had  been  living  for  some  time  in  Mahaffy's  family  as  a 
domestic.  She  was  almost  illiterate;  was  poor  and  depended 
on  her  own  earnings  for  support,  having  neither  home  nor 
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property,  so  far  as  the  evidence  discloses.  Oa  the  day  on 
which  the  contract  was  entered  into,  the  parties  went  from 
Mahaflfy's  farm  to  the  city  of  Burlington,  where  they  called 
at  the  office  of  the  lawyer  who  prepared  the  contract.  Pre- 
vioas  to  this,  Mahaffy  had  consulted  this  same  attorney  on 
the  question  whether  a  contract  could  be  entered  into  between 
parties  contemplating  marriage,  which  would  secure  to  the 
wife,  after  the  death  of  the  husband,  a  provision  diflferent  from 
the  interest  which  she  would  take  in  his  estate  under  the 
statute,  and  he  had  been  advised  that  such  a  contract  would 
be  valid.  While  in  the  office,  and  before  the  contract  was 
signed,  a  controversy  arose  as  to  the  amount  of  the  provision 
which  should  be  made  for  appellee  by  the  contract,  and  she 
insisted  that  Mahaffy  had  agreed  that  the  amount  should  be 
one  thousand  dollars,  while  he  claimed  that  six  hundred  dol- 
lars was  all  he  could  afford  to  pay  her.  She  also  made  the 
objection  that  Mahaffy's  children  might  not  be  disposed  to 
pay  her  the  amount  after  his  death,  and  the  attorney  advised 
her  that  the  contract  could  be  so  drawn  as  that  the  amount 
would  be  a  charge  on  the  property  of  Mahaffy's  estate  after 
his  death,  and  that  this  would  afford  her  ample  security.  And 
this  controversy  and  negotiation  resulted  in  an  agreement  on 
six  hundred  dollars  as  the  amount  which  should  be  paid  her, 
and  in  embodying  in  the  contract  a  provision  which  makes 
the  amount  a  charge  on  all  the  property  of  the  estate.  The 
attorney  also  testifies  that,  before  the  contract  was  signed,  he 
fully  explained  to  both  the  parties  its  terms  and  effect.  The 
parties  then  signed  the  contract,  and  afterwards,  on  the  same 
day,  were  married. 

We  are  well  satisfied  that  the  marriage  was  one  of  con- 
venience rather  than  affection.  Appellee,  doubtless,  enter- 
tained a  feeling  of  respect  for  the  man  she  married,  but  we 
are  convinced  that  she  was  induced  to  enter  into  the  relation 
by  a  consideration  of  the  pecuniary  advantages  which  she 
would  gain  by  the  marriage,  rather  than  by  any  of  the  tender 
emotions  that  ordinarily  influence  women  to  enter  into  that 
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relation.  We  are  satisfied,  too,  that  these  pecuniary  consider- 
ations had  been  the  subject  of  negotiations  and  discussions 
between  the  parties  before  they  went  to  Burlington  on  the  day 
of  the  marriage.  The  act  of  Mahaffy  in  seeking  advice  on 
the  subject,  and  the  conversation  between  the  parties  at  the 
attorney's  office  before  the  contract  was  signed,  and  the  state- 
ments of  appellee  at  that  time,  all  clearly  indicate  that  this 
is  so.  Her  conduct  in  insisting  that  she  should  have  some 
security  that  the  amount  agreed  upon  should  be  paid  her  after 
the  death  of  Mahaffy,  and  that  the  matter  of  the  payment 
should  not  be  left  to  the  mere  option  of  his  children,  shows 
that  she  was  a  woman  of  some  business  prudence,  and  this, 
with  the  evidence  of  the  attorney  that  he  read  and  explained 
the  effect  of  the  instrument  to  her,  satisfies  us  that  she  did 
not  enter  into  the  contract  in  ignorance,  either  of  her  rights, 
or  of  the  effect  of  her  act  in  signing  the  instrument;  so  that 
we  consider  that  the  contract  is  valid,  and  ought  to  be  en- 
forced. 

III.  The  question  which  is  in  dispute  between  the  parties 
with  reference  to  the  construction  of  the  contract  is,  whether 
s.  — I  con-  by  its  terms  the  defendant  relinquished  the  right 
'*riKht8of    *    to  "occupy  and  possess  the  homestead"  after  the 

dower  and  In-  "*■  •*• 

does^tln-  ^^^^^  ^^  ^^^®  husband.  Omitting  those  portions 
stead^effect  ^^  *^®  instrument  which  are  merely  formal,  the 
ciaiSe/^^^"*'^    language  of  the  contract  is  as  follows: 

'^These  parties,  in  view  of  an  intended  marriage,  and  pre- 
vious to  the  consummation  of  that  relation,  and  to  settle  the 
rights  of  each  in  regard  to  the  property  of  the  other,  do  now 
make  and  enter  into  this  contract  and  agreement: 

"In  consideration  of  the  agreements  and  stipulations  here- 
inafter set  forth  on  the  part  of  the  party  of  the  second  part, 
I,  Wm.  Mahaffy,  party  of  the  first  part,  do  hereby  agree  and 
bind  myself,  my  heirs  and  administrators,  that,  after  my  death, 
there  shall  be  paid  to  the  said  Elizabeth  Hutchinson,  as  my 
widow,  the  sum  of  six  hundred  dollars,  with  interest  thereon 
at  the  rate  of  six  per  cent  from  the  date  of  my  decease  until 
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paid,  and  I  hereby  charge  the  payment  of  the  same  upon  any 
and  all  of  my  said  estate  that  I  may  leave,  both  personal  and 
real,  the  same  to  be  her  dower  and  portion  in  full  of  my  said 
estate,  and  in  lieu  and  stead  of  any  dower  or  rights  of  inheri- 
tance therein,  given  or  created  by  operation  of  law. 

*'  And  I,  Elizabeth  Hutchinson,  party  of  the  second  part, 
and  in  contemplation  of  the  marriage  aforesaid,  with  its  rights 
and  responsibilities,  and  in  consideration  of  the  payment  of 
the  said  sum  of  six  hundred  dollars,  and  six  per  cent  interest 
thereon  from  the  decease  of  the  party  of  the  first  part  until 
paid,  hereby  agree  and  bind  myself  to  receive  and  accept 
the  said  sum  in  full*  payment,  and  in  entire  and  complete 
satisfaction  of  all  my  rights  of  dower  and  inheritance  as  the 
widow  and  heir  of  the  party  of  the  first  part  in  his  said  estate, 
both  real  and  personal,  and  I  hereby  now  renounce  and  relin- 
quish all  claim,  right,  title  and  interest  therein  by  reason  of 
the  said  relation  of  wife  or  widow  of  the  said  Mahaffy." 

The  covenant  of  Mahatfy,  as  expressed  in  the  language  im- 
mediately following  the  preamble,  is,  "that,  after  my  death, 
there  shall  be  paid  out  of  my  estate,  to  said  Elizabeth  Hutch- 
inson, as  my  widow,  the  sum  of  six  hundred  dollars,  *  *  * 
the  same  to  be  her  dower  and  portion  in  full  of  my  said 
estate,  and  in  lieu  and  stead  of  any  dower  or  rights  of  inheri- 
tance therein,  given  and  created  by  operation  of  law.''  And 
this  is  followed  by  an  agreement  on  the  part  of  said  Elizabeth 
Hutchinson  "to  receive  and  accept  the  said  sum  in  full  pay- 
ment, and  in  entire  and  complete  satisfaction,  of  all  my  rights 
of  dower  and  inheritance  as  the  widow  and  heir  of  the  party 
of  the  first  part  in  his  said  estate."  These  provisions  of  the 
contract  relate,  beyond  doubt,  to  the  distributive  share  which 
she  would  have  taken  under  the  statutes  of  the  state  in  his 
estate,  and  by  them  she  is  bound  to  accept  said  sum  of  money 
in  satisfaction  of  her  right  of  inheritance  in  the  estate.  But 
this,  we  think,  is  the  extent  of  these  provisions. 

The  right  of  the  wife  to  continue  in  possession  and  oc- 
cupancy of  the  homestead,  after  the  death  of  the  husband,  is 
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not  a  right  or  interest  in  his  estate  which  she  takes  by  inheri- 
tance, but  is  entirely  distinct  from  the  interests  which  she 
takes  by  virtue  of  that  right.  It  is  a  mere  personal  right  to 
occupy  and  possess  the  premises,  but  is  unaccompanied  by 
any  title  or  property  interest  therein.  It  does  not  accrue 
with  the  death  of  the  husband,  nor  is  it  enlarged  or  other- 
wise aflfected  by  that  event.  She  had  the  right  to  the  same 
extent  during  his  life,  and  the  statute  (section  2007  of  the 
Code)  simply  continues  it  after  his  death. 

We  think,  then,  that  defendant  did  not  relinquish  her  right 
to  occupy  and  possess  the  homestead  by  the  provisions  of  the 
contract  last  quoted.  But  her  agreement  to  accept  the  six 
hundred  dollars  in  satisfaction  of  her  right  of  dower  and  in- 
heritance is  followed  immediately  by  the  following  language: 
"and  I  hereby  now  renounce  and  relinquish  all  claim,  right, 
title  and  interest  therein  by  reason  of  the  said  relation  of 
wife  or  widow  of  the  said  Mahaffy."  And  appellants  contend 
that,  by  this  provision  of  the  contract,  defendant  relinquished 
her  right  to  continue  to  occupy  the  homestead — the  claim  be- 
ing that  this  clause  has  the  elBTect  to  enlarge  the  contract  as 
expressed  by  the  preceding  covenants,  and"that,  by  these  gen- 
eral terms,  the  parties  intended  to  include  and  divest  every 
right,  title  and  interest  which  defendant  would  have  taken,  by 
virtue  of  the  marriage,  in  the  estate  of  Mahaffy. 

We  had  occasion,  in  another  case  between  these  parties,  to 
construe  this  provision  of  the  contract.  61  Iowa,  679.  In 
that  case  we  held  that  thfs  clause  did  not  have  the  effect  to 
enlarge  the  contract,  but  that  the  general  terms  therein  were 
used  with  reference  to  the  rights  and  interests  mentioned  in 
the  preceding  clause,  and  that  this  clause  was  added  to  com- 
plete and  render  more  certainly  effective  those  which  pre- 
ceded it.  Appellant's  counsel,  in  their  argument  in  this  case, 
have  attacked  this  construction  with  a  good  deal  of  vigor. 
They  claim  that  the  word  "therein,"  as  used  in  this  clause, 
relates  to  the  terms  "his  said  estate"  in  the  preceding  clause, 
and  that,  to  apply  it  to  the  interest  and  right  in  said  estate, 
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wbioh  defendant  relinquished,  as  we  did  in  the  other  case; 
does  violence  to  the  English  language.  It  is  possibly  true 
that  our  interpretation  of  this  clause  is  not  the  one  which 
would  be  put  upon  it  if  it  were  construed  solely  with  reference 
to  the  rules  of  English  grammar;  but  we  do  not  stop  to  con- 
sider that  question.  Contracts  are  often  written  with  such 
small  regard  to  these  rules  that  they  cannot  be  allowed  in  all 
cases  to  control  in  their  interpretation — and  in  many  cases  the 
rules  of  grammar  constitute  but  one  among  many  matters 
which  the  court  must  consider  in  arriving  at  the  intention 
which  the  parties  have  expressed  in  the  written  instrument. 
The  clause  in  question  ought,  we  think,  to  be  construed  with 
reference  to  the  clauses  which  precede  it;  and  the  sense  in 
which  the  words  are  used  is  also  to  be  determined  very  largely 
by  those  preceding  clauses.  The  language  used  in  that  por- 
tion of  the  contract  which  contains  the  covenant  of  William 
Mahaffy  shows  unmistakably,  we  think,  that  the  benefit  or 
advantage  for  which  he  was  contracting  was  the  relinquish- 
ment by  defendant  of  the  right  to  take  any  interest  in  his 
estate  by  inheritance,  and  the  sum  of  money  which  he  agreed 
should  be  paid  her  out  of  his  estate  was  to  be  paid  solely  as 
consideration  for  such  relinquishment  by  her.  There  is  noth- 
ing in  the  language  of  his  covenant,  nor  in  her  agreement  to 
accept  the  money  in  satisfaction  of  her  right  of  dower  or  in- 
heritance, which  by  any  possible  construction  can  be  made  to 
cover  or  include  any  other  right  or  interests  in  the  estate,  ex- 
cept the  one  named  in  express  terms  by  each  of  the  parties. 
The  parties  have,  then,  by  unmistakable  language,  indicated 
the  subject  matter  of  the  contract  They  have  identified  the 
particular  right  or  interest  in  the  estate  which  was  the  sub- 
ject of  their  agreement.  And  this  is  followed  by  the  general 
terms  of  the  clause  in  question.  The  general  language  of  tliis 
clause  must  be  held  to  relate  to  rights  and  interests  of  the 
same  nature  and  description  with  those  that  have  been  already 
mentioned.  The  clause  is  in  the  nature  of  a  "sweeping  clause," 
and  its  aim  and  object  was  to  guard  against  accidental  omis* 
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BioQs;  and  the  rule  of  constmctioD  in  snch  case  is  that  the 
"general  words  are  restrained  by  tlie  subject  matter."  Broom's 
Legal  Maxims,  899;  Moore  v.  Magrathj  1  Cowp.,  9;  Van 
Hagan  v.  Van  Renamtaer^  18  Johns.,  421 ;  Rich  v.  Lord^  18 
Pick.,  322.  Oar  interpretation  of  the  clanse  is  in  accord 
with  this  role  of  constrnction,  and  we  are  content  to  adhere 
to  it. 

IV.  While  the  canse  was  pending  in  the  district  conrt, 
Margaret  Hawthorn,  one  of  the  plaintiffs,  died  intestate  and 
4.  PRACTICE     without  issue,  leaving  her  husband,  John  Haw- 
courffjai-    thorn,  surviving  her.     By  an  amendment  to  the 
pSued^from'  petition,  said  John  Hawthorn  was  made  a  party 
ered.  plaintiff,  and  united  with  the  other  plaintiffs  in 

the  original  petition. 

Defendant  answered  the  amendment  to  the  petition,  admit- 
ting the  death  of  said  Margaret,  and  claiming  that  she  was  heir 
to  one  sixth  of  the  interest  of  said  Margaret  in  the  real  estate 
of  which  William  Mahaffy  died  seized,  and  praying  that  she 
be  awarded  the  interest  by  the  final  judgment  in  the  case. 
The  judgment  of  the  district  court  contains  no  special  refer- 
ence to  this  claim,  but  it  in  general  terms  quiets  plaintiff's 
title  to  said  real  estate  against  any  and  all  claims  and  demands 
of  defendant,  except  as  to  her  right  of  homestead.  We  think 
that  defendant's  answer  to  the  amendment  to  the  petition,  in 
so  far  as  it  demands  any  relief  as  to  the  estate  of  Margaret 
Hawthorn,  is  in  the  nature  of  a  cross  petition  in  equity,  apd, 
as  the  judgment  of  the  district  court  is  an  adjudication  of 
her  claim  in  that  respect,  it  is  a  judgment  against  her,  and 
can  be  reviewed  in  this  court  only  on  an  appeal  by  her,  and,  as 
she  has  not  appealed,  we  will  not  enter  into  the  question 
whether  she  took  any  interest  in  the  estate  of  said  Margaret 
Hawthorn.    The  judgment  of  the  district  court  is 

Afftbmjsd. 
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Vanhobn  v.  The  Boblington  Cedar  Rapids  &  Northern  liSL^I 
Railway  Company. 

1.  Bailroads:  injury  to  stock  ttnlawfttlly  running  at  large: 
LIABILITY  OF  COMPANT.  Where  plaintiff  allowed  her  hones  to  ran  at 
lari^  in  violation  of  a  citj  ordinance,  and  they  strayed  upon  defendant's 
track,  they  became  trespassers  there,  and  for  their  injury  by  a  passing 
train  she  cannot  recover,  unless  she  shows  that  defendant's  employes 
were  not  only  negligent,  but  guilty  of  reckle98  and  wcuiton  misconduct, 
in  causing  the  injury. 

Appeal  from  Cedar  District  Court. 

Wednesday  March  19. 

Action  for  damages  alleged  to  have  been  sustained  by  rea- 
son of  the  negligence  of  the  defendant  in  killing  three  horses 
belonging  to  the  plaintiff.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  were  rendered  for  the  plaintiff.  The 
defendant  appeals. 

J.  <&  S.  K.  Tracy ^  for  appellant 

Traer  <&  VoriSy  for  appellee. 

Adams,  J. — ^The  injury  occurred  in  the  city  of  Vinton,  at  or 
near  where  one  of  the  streets  crosses  the  defendant's  track. 
The  plaintiff  had  turned  the  horses  at  large  in  violation  of  an 
ordinance  of  the  city.  During  the  night,  after  they  were 
turned  at  large,  they  strayed  upon  defendant's  track,  and  were 
run  over  by  a  passenger  train.  The  defendant  asked  an  in- 
struction in  these  words:  "If  yon  find  from  the  evidence  that 
the  horses  were  allowed  to  run  at  large  by  night,  and  lie  down 
on  the  railroad  track,  and  were  killed  by  a  passing  train  while 
so  upon  the  track,  and  if  you  further  find  that  allowing  these 
horses  to  run  at  large  was  a  violation  of  the  ordinance  of  the 
city  of  Vinton  read  to  you,  and  their  being  thus  at  large  con- 
tributed to  the  accident,  then  your  verdict  should  be  for  the 


68  SUPREME  COURT  OF  IOWA, 

Yanhoni  r.  The  Bnrliagton,  Cedar  Rapidf  &  Northern  B*7  Co. 

defendant"  The  court  refused  to  bo  instruct,  but  instructed, 
in  substance,  that,  if  the  plaintiff  knowingly  allowed  her 
norses  to  run  at  large  in  the  night>time,  and  to  frequent  the  de- 
fendant's track,  such  fact  might  be  considered  as  evidence  of 
negligence,  and,  if  the  jury  found,  in  view  of  all  the  evidence, 
that  the  plaintiff  failed  to  exercise  ordinary  care,  and  the 
horses  were  injured  by  reason  of  the  want  of  such  care,  she 
could  not  recover.  The  ruling  of  the  court  upon  the  question 
of  contributory  negligence  is  assigned  as  error. 

While  there  was  evidence  tending  to  show  that  the  defend- 
ant was  running  its  train  at  an  improper  speed,  and  was  there- 
fore guilty  of  negligence,  there  was  no  evidence  tending  to  show 
that  its  conduct  was  wanton  or  reckless.  Such  being  the  fact, 
it  appears  to  us  that  the  instruction  asked  should  have'  been 
given.  It  was  held,  it  is  true,  in  Kuhn  v.  Railroad  06,^  42 
Iowa,  420,  that  the  plaintiff  was  not  precluded  from  recover- 
ing because  the  cattle,  which  were  injured  at  a  public  crossing, 
were  allowed  to  run  at  large.  But  in  that  case  the  plaintiff 
had  a  legal  right  to  allow  his  cattle  to  run. at  large.  In  the 
case  at  bar,  the  plaintiff  had  no  right  to  allow  her  horses  to 
run  at  large;  We  held  upon  a  former  appeal, — 59  Iowa,  33, — 
that  the  defendant  should  have  been  allowed  to  introduce  in 
evidence  the  city  ordinance,  to  show  that  she  had  no  such 
right.  The  plaintiff's  horses,  then,  were  trespassers,  and  not 
only  that,  but  they  were  committing  a  trespass  which  any  one 
could  have  seen  exposed  them  to  injury.  The  ordinance, 
without  doubt,  was  adopted  in  part  to  prevent  such  accidents. 
It  was  demanded  not  only  for  thesafety  of  animals  that  might 
otherwise  stray  upon  the  track,  but  for  the  safety  of  the  prop- 
erty of  the  railroad  company,  and  of  its  employes  and  of  trav- 
elers. It  may  be  that  a  violation  of  the  law  does  not 
necessarily  constitute  negligence  contributory  to  an  injury 
received  by  the  person  violating  the  law.  While  the  author- 
ities are  not  entirely  uniform,  this  court  has  held  that  it  does 
not.  Sohmid  v.  Humphrey^  48  Iowa,  652.  The  same  may 
doubtless  be  said  in  respect  to  the  violation  of  a  city  ordinance. 
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Bat,  in  the  case  at  bar,  there  was  not  only  snch  violation,  but 
in  the  act  of  violating  the  ordinance  the  horses  were  allowed 
to  become  trespassers,  and  the  trespass  was  of  such  character 
that  it  necessarily  exposed  them  to  injury.  The  rule  as  to 
injury  to  trespassing  animals,  which  become  exposed  by  the 
trespass  and  through  the  owner's  fault,  appears  to  us  to  be 
well  settled.  In  Maynard  v.  Boston  db  Mains  JS.  Co,^  116 
Mass.,  458,  a  recovery  was  sought  for  an  injury  to  the  plaint- 
iff 's  horse,  sustained  while  trespassing  upon  the  defendant's 
track.  The  trial  court  took  substantially  the  same  view  of  the 
law  that  the  court  below  did  in  the  case  at  bar.  It  refused  to  in- 
struct, as  asked,  that  ^^the  defendant  would  not  be  liable,  unless 
the  plaintiff  proved  a  wanton  and  reckless  misconduct  of  their 
employes  in  the  management  of  the  train  when  the  horse  was  . 
killed."  It  was  held  that  this  instruction  should  have  been 
given.  Gray,  C.  J.,  said:  "If  the  horse  had  been  rightfully 
npon  the  defendant's  land,  it  would  have  been  their  duty  to 
use  reasonable  care  to  avoid  injuring  him.  But,  it  being  ad- 
mitted by  the  plaintiff  that  the  horse  was  trespassing  upon 
the  railroad,  they  did  not  owe  him  that  duty,  and  were  not 
liable  to  him  for  anything  short  of  reckless  and  wanton  mis- 
conduct." See  also  Tonawanda  H.  Co.  v.  Hunger^  5  Denio, 
255;  8.  0.,  4  N.  Y.,  (Comst.,)  349;  Vandegrift  v.  Bediker^  2 
Zab.,  185;  BaiVrond  Co.  v.  Skinner^  19  Pa.  St.,  298;  Tower 
V.  Providence  cfe  Worcester  B,  Co.^  2  R.  I.,  404;  Cincinnati^ 
Hamilton  cfe  Dayton  B.  Co.  v.  Waterson^  4  Ohio  St.,  424; 
Louisville  <&  Frankfort  B.  Co.  v.  Ballard^  2  Mete,  (Ky.) 
177;  Hance  v.  Cayuga  etc.  B.  Co.^  26  N.  T.,  428;  Bowman 
V.  Troy  <&  Boston  B.  Co.,  37  Barb.,  516;  Terry  v.  N.  T. 
Cen.  B.  Co.,  22  Id.,  574;  Bush  v.  Bminard,  1  Cow.,  78. 

We  think  that,  under  the  undisputed  evidence  in  the  case 
at  bar,  the  court  in  instructing  as  it  did,  and  in  refusing  to 
instruct  as  asked,  committed  error. 

Kevesssd. 
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1.  Praotioe:  exception  to  binole  conclusion  of  law:  sufficientlt 

fiPECiFic.  Where  a  cause  was  tried  to  the  court,  and  the  jadgmeat  was 
based  upon  a  single  coBclosion  of  law,  to  which  plaintiff  excepted,  held 
that  the  exception  was  suffidentlj  definite  and  specific 

2.  JiirifldiotioD :    cause  of  action  arising  under  the  laws  of 

ANOTHER  state:  RULE  APPUED.  Whenever,  either  by  the  common 
law,  or  the  statute  law  of  a  state,  a  right  of  action  has  become  fixed  and 
a  legal  liability  incurred,  that  liability  may  be  enforced  and  the  right  of 
action  pursued  in  any  court  which  has  jurisdiction  of  such  matters,  and 
can  obtain  jurisdiction  of  the  parties.  It  is  accordingly  held  that  an 
action  will  lie  in  this  state  against  a  railway  company  to  recover  the  dam- 
ages allowed  by  the  statutes  of  Illinois  for  the  killing  of  a  mule  by  the  com- 
pany in  that  state— it  appearing  that  that  statute  accords  with  the  stat- 
utes and  policy  of  this  state;  and  it  makes  no  difference  if  it  be  con- 
ceded that  the  statute  in  question  was  passed  under  what  is  known  as 
the  police  power  of  the  state  of  Illinois. 

3.  Appeal  to  Supreme  Court:  when  not  allowed.    Where  a  cause 

is  submitted  to  the  trial  court,  and  the  court  refuses  to  make  special 
findings  in  defendant's  favor,  and  yet  renders  judgment  for  him,  there  is 
nothing  to  sustain  an  appeal  by  him  to  this  court,  and  his  appeal  must 
be  dismissed. 

4.  Praotioe  in  Supreme  Court:  cause  remanded:  peculiar  case. 

Since  defendant  in  this  case  acquiesced  in  nothing  but  the  judgment  in  his 
favor,  which  this  court  has  reversed,  because  the  ground  on  which  it  was 
baaed  (the  only  ground  which  this  court  could  consider)  was  not  tenable, 
but  which  judgment  defendant  alleges  might,  have  been  supported  by 
other  grounds  which  the  trial  court  erroneously  found  against  it,  held  that 
the  cause  should  be  remanded  to  the  court  below,  to  retiy  the  issues  of 
law  and  fact  to  the  same  extent  as  if  no  appeal  had  been  taken. 


Appeal  from  Lee  District  Court. 

Wednesday,  March  19. 

The  plaintiff  is  a  resident  of  the  state  of  Illinois,  and 
brought  this  action  under  a  statute  of  that  state  to  recover 
double  the  value  of  a  mule,  the  property  of  the  plaintiff,  killed 
by  the  defendant  in  said  state.  There  was  a  denial  of  the 
allegations  of  the  petition,  and  affirmative  defenses  pleaded 
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by  the  defendant.  Trial  to  the  court,  finding  of  facts  and 
judgment  for  the  defendant,  and  plaintiff  appealed,  and  after- 
ward the  defendant  appealed. 

Jlagermariy  McCrary  <&  HagetTruin^  for  appellant. 

Anderson  Bros,  db  Davis,  for  appellee. 

Sbevebs,  J. — I.     The  court  found  that  the  defendant  killed 

a  mule  in  the  state  of  Illinois,  which  was  the  property  of  the 

plaintiff,  under  such  circumstances  as  will  entitle 
1.  practice:      ,         ,   .      .^  1,1.  1  1 

8ff*ie*condu-  plaintiff  to  recover  double  its  value  under  a 
miffldentiy '  Statute  of  that  state.  As  a  conclusion  of  law,  the 
specific  court  held  that,  as  the  action  was  based  on  a  stat- 

ute of  Illinois,  it  had  no  jurisdiction  of  the  subject-matter, 
and  rendered  judgment  for  the  defendant,  to  which  the  plaint- 
iff excepted. 

Counsel  for  the  appellee  insist  that  such  a  general  excep- 
tion is  insufficient,  and  should,  therefore,  be  disregarded.  In 
support  of  this  position,  many  cases  are  cited,  which  in  sub- 
stance hold,  where  the  charge  of  the  court  contains  several 
propositions  of  law,  that  a  general  exception  to  the  whole 
charge  is  not  sufficiently  definite  and  certain.  But  it  has 
never  been  held  that  an  exception  to  a  single  instruction  or 
legal  proposition,  if  taken  at  the  time,  was  insufficient.  On 
the  contrary,  it  has  been  repeatedly  held  that  an  exception  to 
each  instruction,  if  taken  at  the  time  the  charge  was  given, 
was  not  too  general. 

This  is  equivalent  to  holding  that,  if  there  is  but  a  single 
legal  proposition  stated  in  the  charge,  an  exception  thereto, 
if  taken  at  the  time  it  was  given,  would  be  sufficient,  and 
could  not  be  disregarded.  In  effect,  this  is  precisely  what 
the  appellant  did.  There  was  but  a  single  conclusion  of  law, 
and  to  this  the  plaintiff  excepted.  We  think  he  did  all  he 
was  required  to  do. 

II.  This  brings  us  to  a  consideration  of  the  merits  of  the 
plaintiff's  appeal.     The  question  to  be  determined  we  under- 
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Stand  to  be  whether  there  can  be  a  recovery  under 

2*  JURI8DIC-  "^ 

'^IVJJ^^^    ^^^  Statutes  of  Illinois  in  the  conrts  of  this  state. 

of  action  aris- 

iaw8"o?an^®  As  there  is  a  similar  statute  in  this  state,  it  can 
other  state,  properly  be  said  that  the  policy  is  the  same  in 
both  states.  If  a  recovery  is  allowed,  the  public  policy  of 
this  state  will  not  be  in  any  manner  infringed.  This  is  not 
an  attempt  to  give  extra  territorial  force  to  a  statute  of  this 
state,  nor  to  recover  under  a  statute  thereof  for  the  invasion  of 
a  right,  or  the  infliction  of  a  wrong,  in  some  other  state  or 
country.  This  case  is,  therefore,  distinguishable  from  Whit- 
ford  V.  Panama  B.  R.  Co.^  23  N.  T.,  465,  and  Hyde  v. 
Wabash  E,  R.  Co.,  61  Iowa,  441. 

K  this  cause  of  action  existed  at  common  law,  we  appre- 
hend a  suit  could  be  maintained  and  a  recovery  had  in  this 
state.  In  Smith  v.  Bull,  17  Wend.,  323,  it  was  held  that  an 
action  for  assault  and  battery  committed  in  Pennsylvania 
could  be  maintained  in  New  York.  It  cannot  be  a  subject 
of  dispute  that  personal  actions,  whether  based  on  contracts 
or  torts,  are,  under  the  common  law,  transitory.  In  this  and 
several  other  states  there  are  statutes  providing  in  substance, 
where  a  wrongful  act  causes  death,  that  a  right  of  action  sur- 
vives to  the  administrator  or  next  of  kin  of  the  deceased. 

Under  these  statutes,  it  has  been  determined,  in  two  recent 
and  well  considered  cases,  that  an  action  may  be  maintained 
in  one  state,  although  the  wrongful  act  which  caused  the  death 
was  committed  in  another  state.  Dermick  v.  Railroad  Comr- 
pany,  103  U.  8.,  11;  Leonard  v.  Columbia  Steam  jBTaviga- 
tion  Co.,  84  K  Y.,  48. 

These  cases  are  based  on  the  thought,  tersely  expressed  by 
Miller,  J.,  in  the  case  first  cited,  as  follows:  "  It  is  difficult 
to  understand  how  the  nature  of  the  remedy,  or  the  jurisdic- 
tion of  the  courts  to  enforce  it,  is  in  any  manner  dependent 
on  the  question  whether  it  is  a  statutory  right  or  common  law 
right.  Whenever,  by  either  the  common  law  or  the  statute 
law  of  a  state,  a  right  of  action  has  become  fixed  and  a  legal 
liability  incurred,  that  liability  may  be  enforced,  and  the  right 
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of  action  pursued,  in  an  j  conrt  which  has  jarisdiction  of  sach 
matters,  and  can  obtain  jarisdiction  of  the  parties." 

The  rale  adopted  in  these  cases  we  deem  to  be  correct,  and 
we  are  content  to  follow  them,  without  stating  our  reasons  at 
]ength;  for  we  could  only  repeat  what  has  been  so  well  said 
in  the  cases  above  cited. 

The  following  cases  are  cited  as  announcing  the  contrary 
doctrine:  Woodard  v.  Michigan  li.  R.  Co.y  10  O.  St,  121 ; 
JiicJiardsonv.  If.  T.  C.  M.  H.  Co.j  98  Mass.,  85;  and  He- 
Carthy  v.  O.j  R.  I.  it  P.  R.  R.  Co,,  18  Kan.,  46.  We  regard 
it  as  doubtful  whether  either  of  these  cases,  fairly  considered, 
determines  the  question  whether  the  action,  if  brought  by  the 
proper  person,  cannot  be  maintained. 

ILL  It  is  insisted  that  the  statute  in  question  is  in  the 
nature  of  a  police  regulation,  and,  therefore,  no  recovery  can 
thbbame:  ^  ^^  ^^  *^®  state,  because  our  courts  are  not 
rale  appued.  ^p^^  f^j.  ^jj^  enforcement  of  such  regulations.  It 
is  claimed  that  this  was  determined  in  State  of  Indiana  v. 
Helmer^  21  Iowa,  370.  That  was  an  action  on  a  judgment 
obtained  in  Indiana  in  a  bastardy  proceeding.  The  question 
in  the  case  was  whether  the  action  could  be  maintained,  and 
it  was  held  that  it  could,  because  the  original  cause  of  action 
had  become  merged  in  the  judgment,  and  it  was  the  latter 
only  on  which  a  recovery  was  asked.  But  it  was  in  substance 
said,  by  way  of  argument,  that  the  original  action  could  not 
have  been  maintained  in  the  courts  of  this  state. 

For  the  purposes  of  the  case  at  bar  this  will  be  conceded; 
and  it  may  with  propriety  be  said  that  a  bastardy  proceeding 
partakes  of  the  nature  of  a  criminal  action.  And  we  appre- 
hend that  it  is  true  that  the  criminal  laws  of  one  state  cannot 
be  enlbrced  in  any  other  state.  But  suppose  the  Indiana  stat-' 
ute  had  given  the  woman  a  right  of  action  for  damages,  and 
there  was  a  similar  statute  in  this  state: — ^We  are  not  pre- 
pared to  say  that  an  action  could  not  have  been  brought  by 
the  woman  under  the  Indiana  statute  in  this  state,  and  a  re- 
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coverj  obtained,  unless  a  different  policy  had  been  adopted  by 
this  state. 

It  seems  to  us  to  be  entirely  immaterial  what  the  Illinois 
statute  is  called.  Just  as  valuable  rights  may  be  conferred 
under  a  statute  which  is  enacted  under  what  is  known  as  the 
police  power,  as  if  passed  because  of  the  inherent  power  of 
the  state.  After  all,  statutes  of  all  kinds  and  on  all  subjects 
are  enacted  under  and  by  virtue  of  the  sovereign  power  of  the 
state.  And,  if  private  rights  are  thereby  conferred,  why 
should  we  stop  and  inquire  under  or  by  what  right  the  stat- 
ute was  enacted,  unless  it  is  unconstitutional.  The  mere  fact 
that,  the  statute  was  passed  under  what  is  known  as  the  police 
power,  is  not  a  sufficient  reason  in  our  judgment  why  a  pri- 
vate right  conferred  thereby  should  not  be  enforced  in  this 
state  to  the  same  extent  as  any  other  statute.  It  will  be  con- 
ceded, for  the  purposes  of  this  case,  that  the  statute  in  ques- 
tion was  enacted  under  the  police  power  of  the  state,  and  that,  if 
it  was  not  in  accord  with,  but  was  contrary  to,  the  public  policy 
of  this  state  as  expressed  in  the  statutes  thereof,  then  it  can- 
not and  should  not  be  enforced,  even  for  the  protection  of  a 
private  right,  in  our  courts.  But,  as  it  accords  with  the 
policy  and  statutes  of  this  state,  we  are  unable  to  see  why  it 
should  not  be  enforced. 

IV.    As  to  the  defendants  appeal.     Under  the  isssues,  it 

became  material  to  determine.  Fit  sty  whether  jurisdiction  had 

been  obtained  of   the  person  of  the  defendant: 

8.  APPEAL  to  *  ^ 

cSuit^whcn    ^^^^^}  whether  a  train  operated  by  the  defend- 
notauowed.    ^^^  ^^^  ^i^^^  ^j^^  ^^1^.  7%^>^^  conceding  this 

last  fact,  was  the  defendant  liable?  and.  Fourth^  conceding 
that  the  Illinois  statute,  giving  double  damages,  was  repealed 
after  the  right  of  action  had  accrued,  could  such  damages  be 
recovered? 

As  to  all  these  propositions  of  fact  or  law  the  court  found 
against  the  defendant,  and  yet  rendered  judgment  in  its  favor. 
The  defendant  asked  the  court  to  make  special  findings  in  its 
favor,  but  the  court  refused  to  do  so,  and  the  defendant 
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appeals,  because  of  alleged  errors  committed  bj  the  court 
in  some  or  all  of  the  foregoing  particulars.  For  instance^ 
the  defendant  strenuously  maintains  that  the  mule  was  not 
killed  bj  its  train,  and  that  as  to  this,  as  well  as  the  other 
questions  above  stated,  it  had  the  right  to  be  heard  on  appeal. 
But  the  appellant  replies  that,  as  no  judgment  has  been  rend- 
ered against  the  defendant,  the  right  to  appeal  does  not  exist, 
and  this  position  is  supported,  we  think,  by  Shannon  v. 
Scott,,  40  Iowa,  629.  Counsel  for  the  defendant  cite  and  rely 
on  Roberta  v.  Corbin^  28  Iowa,  355;  but  that  case,  in  our 
opinion,  is  clearly  distinguishable.  It  is  further  insisted  that 
the  finding  of  the  court  is  in  the  nature  of  an  '^intermediate 
order,  involving  the  merits,  and  n>aterially  afiecting  the  final 
decision,^*  and,  this  being  so,  the  right  of  appeal  exists.  Code, 
§  3164.  It  may  be  that  a  finding  of  facts  should  be  regarded  as 
such  an  intermediate  order,  but,  if  it  was  not  prejudicial,  then 
the  defendant  has  no  just  cause  of  complaint.  The  inter- 
mediate order  contemplated  by  the  statute  is  such  an  order  as 
will  materially  affect  the  final  decision,  from  which  an  appeal 
can  be  taken  when  the  order  is  made.  Certain  it  is,  we  think, 
that  the  defendant  could  not  have  appealed  from  the  finding  of 
facts,  if  no  judgment  had  been  entered.  In  fact,  neither 
party  could  have  done  so.  "We  therefore  are  of  the  opinion 
that  the  defendant's  appeal  must  be  dismissed. 

The  question,  then,  is,  what  order  shall  be  made  here  for 
the  government  of  the  district  court?  It  has  been  held  that, 
4.  PBACTTicB  whcro  thcrc  is  a  finding  of  facts,  the  judgment 
couSffcSttise  below  may  be  reversed,  and  a  judgment  entered 
pecuuac  case,  in  this  court  for  the  other  party,  however  much 
the  latter  may  desire  another  trial.  Roberta  v.  CorbiHy  before 
cited. 

In  that  case,  however,  the  party  in  whose  favor  judgment 
was  rendered  in  the  district  court  made  no  complaint  as  to 
the  correctness  of  the  facts  found,  nor  did  he  except  to  any 
of  the  rulings  of  the  court.  But,  after  the  supreme  court 
had  determined  that  on  the  finding  of  facts  the  defendant 
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was  entitled  to  judgment,  then  the  plaintiff  for  the  first  time 
complained  that  he  had  not  had  a  fair  trial. 

In  the  case  at  bar,  the  defendant  acquiesced  in  nothing  the 
district  court  did,  except  the  final  judgment,  and  as  to  that  it 
is  said  that,  conceding  the  incorrectness  of  the  ground  on 
which  it  is  placed,  there  are  several  other  grounds  amply  suf- 
ficient to  sustain  it  In  other  words,  the  defendant  acquiesced 
in  the  judgment  on  the  ground  upon  which  it  was  placed 
under  compulsion.  Now,  under  the  circumstances  above 
stated,  we  think  the  defendant  should  not  be  deprived  of  its 
right  to  take  the  opinion  of  the  appellate  court  in  relation  to 
the  matters  above  stated.  Because,  however,  of  the  objection 
made  by  the  plaintiff,  we  are  unable  to  do  so,  and  we  will 
order  that  this  case  be  remanded  to  the  district  court,  to  re- 
try the  issues  of  law  and  fcu^t,  to  the  same  extent  as  if  this 
appeal  had  not  been  taken. 

Revebsed. 


Roberts  v.  The  Leon  Loan  &  Abstract  Co.  et  al. 

1 .  Praotioe  in  Supreme  Court :  bill  of  exceptions  immaterial  when 
abstracts  are  conclusive.  Where  appellant  has  filed  an  abstract 
setting  forth  evidence,  and  the  appellee  then  files  an  amended  abstract  set- 
ting forth  '*the  facts  as  testified  to  on  the  trial,  *'  without  denying  that  the 
evidence  contained  in  the  original  abstract  is  found  in  the  record,  these 
abstracts  will  be  presumed  to  contain  all  the  evidence.  In  such  case, 
the  bill  of  exceptions  becomes  immaterial,  so  far  as  the  evidence  is  con- 
cerned, and  a  motion  to  strike  it  from  the  files  will  not  be  considered. 

2  Bill  of  Exceptions :  not  necessary  to  preserve  rulings  xtpon 
instructions.  Instructions  and  rulings  thereon  constitute  a  part  of 
the  record,  and  need  not  be  set  out  in  the  bill  of  exceptions  in  order  to 
bring  them  before  this  court. 

3.  Praotioe  in  Supreme  Court:  objection  to  abstract:  appellee 
estopped  from  urging.  Where  appellee,  in  her  amended  abstxact. 
denies  that  the  instructions  given  and  refused  are  set  out  in  the  original 
abstract,  and  yet  her  counsel  in  their  argument,  if  not  directly,  yet  in- 
ferentially,  admit  that  the  instructions  given  and  refused  are  found  in 
the  abstract,  the  admission  thus  made  will  be  regarded  as  a  waiver  of 
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fcbe  issue  raised  by  soch  denial,  and  this  court  will  not  consult  the  re- 
cord for  the  purpose  of  determining  such  issue. 

4.  Mistake  by  Abatraotor  of  Title :  liabilitt  for  dajcaob  caxjhed 

by:  duty  of  employer  to  avert  damages.  Where  plaintiff  em- 
ployed defendant  to  make  for  her  an  abstract  of  title  to  red  estate,  and 
defendant,  with  no  fraudulent  purpose,  made  a  mistake  in  the  abstract, 
whereby  plaintiff  was  lead  to  believe  that  she  had  ten  days  lonfi^er  to  re- 
deem the  land  from  a  sheriff  *s  sale  than  she  actually  had  acccordingr  to 
the  record,  and  she  learned  of  the  mistake  one  day  before  the  time  for 
redemption  actually  expired,  held  that  she  could  not  reooyerof  defendant 
damages  on  account  of  her  inability  to  redeem  the  land,  unless  she  used 
ordinary  diligence  in  endeavoring  to  get  the  money  to  redeem  after  the 
mistake  was  discovered,  and  in  informing  defendant  promptly  of  the 
mistake,  so  that  it  might,  by  helping  her  get  the  money,  avert  the  conse- 
quences of  the  mistake,  and  thus  save  itself  from  liability  therefor. 

5.  Instrttotionfl :   must  be  followed  by  jury  whbtheb  bight  or 

WRONG.  The  instructions  given  by  the  court  must  be  followed  by  the 
juiy,  whether  right  or  wrong,  and  a  verdict  contrary  to  the  instructions 
should  be  set  aside. 

Appeal  from  Clarke  Circuit  Court. 

Thursday,  Mabgh  20. 

Action  to  recover  damages  for  loss  snstained  bj  reason  of 
an  error  in  the  abstract  of  title  of  certain  lands,  furnished  by 
defendants  to  plaintiff.  There  was  a  judgment  in  the  circuit 
court  upon  a  verdict  for  plaintiff.     Defendants  appeal. 

Harvey  <&  Young^  Temple  &  Tallman^  Stuart  Brother's 
and  S.  McPheraon^  for  appellants. 

Mclntire  Bros,  and  Bulloch  dk  Hoffman^  for  appellee. 

Beck,  J. — I.     The  plaintiff  asks  this  court,  by  a  motion, 

"to  strike  from  the  files  the  bill  of  exceptions,  the  transcript 

of  the  evidence  and  the  records."     The  grounds 

LPRACTICXin  ,  .  _,  ,,,.,,     ^  . 

coSrt"biu  of  ^^     ^  motion  are,  First^  that  the  bill  of  exceptions 

fmmateriS  ^^'^  ^^*  ^^^^  within  the  time  prescribed  by  the 

«trocte*aire  order  of  the  court;  and.  Second^  that  it  does  not 

conclusive.  gnfficiently  identify  the  evidence,  pleadings,   in- 
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fitractioDS  and  other  proceedings  in  the  case,  being  a  '^skeleton" 
in  form.     This  motion  first  demands  our  attention. 

The  order  of  the  conrt  gave  ninety  days  in  which  to  file  the 
bill  of  exceptions.  It  was  filed  a  day  or  two  after  the  expir- 
ation of  that  time.  Appellants  claim  that,  nnder  an  agree- 
ment of  the  attorneys  of  the  parties,  the  time  was  extended, 
and  that  the  bill  of  exceptions  was  filed  within  the  time  agreed 
upon.  This  agreement,  it  is  alleged,  was  reduced  to  writing, 
and  has  been  lost.  The  agreement  and  the  execution  of  the 
writing  is  denied  by  the  plaintifl^,  and  aflBdavits  are  filed  by 
each  side  of  the  case  in  support  of  their  respective  positions 
upon  this  question  of  fact.  Wo  find  it  unnecessary  to  decide 
the  controversy  thus  brought  to  our  attention,  for  the  reasons 
which  we  will  proceed  to  state. 

The  plaintiff  filed  an  amended  abstract,  wherein  she  states, 
using  her  own  words,  "the  facts  as  testified  to  on  the  trial." 
There  is  no  denial  in  the  amended  abstract  that  the  testimony 
contained  in  the  original  abstract  is  found  in  the  record, 
but  the  amended  abstract  presents  other  evidence,  in  order 
to  supply  omissions,  and  it  is  nowhere  claimed  that  both  ab- 
stracts taken  together  do  not  present  all  the  evidence.  We 
are  authorized  to  infer  that  they  do.  We  have  held,  upon  like 
facts  and  circumstances,  that  the  parties  cannot  deny  that  the 
abstracts  contain  all  the  evidence,  even  though  the  bill  of  ex- 
ceptions wherein  it  was  certified  was  striken  from  the  record. 
Wells  V.  The  B.,  C.  R.  <&  N.  Ry  Co,,  56  Iowa,  520.  It  be- 
comes  unnecessary  to  determine  tbe  question  of  fact  arising 
upon  the  motion  to  strike  the  bill  of  exceptions,  for,  if  we 
should  sustain  it,  we  should  nevertheless  be  required,  to  re- 
gard the  abstracts  of  the  respective  parties  as  presenting  all 
the  evidence. 

The  bill  of  exceptions,  it  is  claimed,  does  not  sufficiently 

identify  and  present  the  instructions  given  and  refused,  and 

_    other  proceedings.     But  if  exceptions  were  duly 

ceptions:  not  taken  to  ruliugs  thereon,  they  may  be  considered, 

Kgupon  in?"  ®v®^  though  they  be  not  incorporated  in  a  bill  of 

•truction.       exceptions.     The  instructions  and  rulings  thereon 
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constitute  a  part  of  the  record,  and  need  not  be  set  out  in  the 
bill  of  exceptions,  in  order  to  bring  them  before  the  court. 

The  plaintiff  in  her  amended  abstract  alleges  that  the  in- 
structions given  and  refused  are  not  set  out  in  defendant's 
•  ^A.^^  abstract  This  denial  would  send  us  to  the  record 
!SuS:"Sjec-  ^  determine  whether  the  defendants'  abstract  is 
siSact?  a^pei-  Correct  in  these  respects,  did  not  plaintiff's  coun- 
&om\£gfiig.  sel,  in  their  argument,  if  not  directly,  yet  inferen- 
tially,  admit  that  the  instructions  given  and  refused  are  found 
in  the  abstract.  They  argue  the  questions  discussed  by  defend- 
ants' counsel,  arising  upon  the  instructions,  without  objection 
or  suggestion  that  they  are  not  truly  set  out  in  the  abstract. 
They  cannot,  having  in  this  manner  admitted  that  the  rulings 
upon  the  instructions  complained  of  by  defendants  were  made 
and  excepted  to  in  the  court  below,  require  us  to  examine 
the  record,  in  order  to  determine  whether  these  rulings  are 
found  therein.  We  may  remark  that,  though  we  are  not  re- 
quired, for  the  reasons  just  stated,  to  examine  the  record,  yet, 
having  done  so,  we  find  therein  the  instructions  given  and 
refused,  and  exceptions  thefi^to,  as  they  are  reproduced  in 
defendants'  abstract 

II.  We  will  proceed  to  consider  certain  decisive  questions 
arising  upon  the  merits  of  the  case. 

The  defendants  were  engaged  in  the  business  of  making  ab- 
stracts of  the  title  to  lands.   Certain  lands  of  plaintiff,  or  rather 
4.  MI8TAKB  bY  ^^^  husband,  were  sold  upon  execution,  and  plaint- 
tmeHiaSii?i&  iff  desired  and  proposed  to  redeem  from  the  sher- 
caused  by:      iff 's  salc.     In  order  to  do  so,  it  was  necessary  for 

datyofem-      v        .      i_  .1  .      -.  ,       , 

pioyer  to        her  to  Dorrow  the  money  required  to  make  the 
ges.  redemption,  and  she  proposed  to  secure  the  loan 

by  a  mortgage  upon  the  lands  sold,  and  other  real  property. 
To  secure  the  loan,  an  abstract  of  the  title  of  the  property  she 
proposed  to  mortgage  was  required.  She  employed  defend- 
ants to  make  this  abstract,  and  it  was  accordinly  furnished  to 
her.  But  it  incorrectly  gave  the  date  of  the  sheriff's  sale  of 
the  land,  thus  showing  that  plaintiff  had  about  ten  days  loui^r 


80  SUPREME  COURT  OF  IOWA, 


Boberts  y.  Hie  Leon  Loan  Jk  Abstract  Co.  et  aL 


time  in  which  to  make  the  redemption  than  was  shown  by  the 
record.  This  mistake  she  chdms  was  not  discovered  by  her 
until  the  day  before  the  expiration  of  the  time  in  which  re- 
demption conld  have  been  made.  She  was  nnable  to  secure 
the  money  to  make  the  redemption  in  time,  and  thus  lost  the 
land.  She  alleges  negligence,  and  a  fraudulent  purpose  on 
the  part  of  defendants  to  defeat  redemption.  The  plaintiff's 
husband,  Jesse  Roberts,  acted  as  her  agent  in  transacting  the 
business,  and  the  lands  were  sold  upon  a  judgment  in  favor 
of  Utley.  It  is  necessary  to  state  these  facts  for  a  proper 
understanding  of  an  instruction  which  it  becomes  necessary 
to  consider. 

III.     The  court  instructed  the  jury  in  the  following  lan- 
guage: 

'^Ninth.     If  you  find  from  the  evidence  that  the  mistake 

was  made  honestly,  that  it  was  not  made  in  bad  faith,  with 

any  intent  to  mislead  the  plaintiff,  and  defendants 

THE  SAME.  *"  * 

were  ignorant  in  fact  that  the  mistake  had  been 
made;  and  you  further  find  that  plaintiff  or  her  agent,  Jesse 
Roberts,  discovered  the  mistake,  and  ascertained  when  the 
time  of  redemption  would  expire  under  the  sale  by  exe- 
cution in  favor  of  Utley  before  it  had  expired,  and  that  by 
the  exercise  of  ordinary  diligence  she  could  have  informed 
defendants,  or  either  of  them,  of  such  mistake,  then  it  was 
her  duty  to  communicate  such  fact  to  the  defendants,  that 
they  might  have  an  opportunity  to  protect  themselves,  and, 
if  she  failed  to  do  so,  you  should  find  for  defendants." 

This  instruction  is  doubtless  correct.     Good  faith  and  fair 

dealing  required  the  plaintiff,  upon  discovering  the  mistake 

X  .  ,^..^,rr.      to  giv®  information  thereof  to  defendants,  to  the 

6.  IN8TRUC-  ^ 

be^fouowed"*  ^^^  ^^^  ^^^J  could  have  taken  action  for  their 
er^igliror  ^^'  owu  protection  in  averting  the  consequences  likely 
^^^"^'  to  follow  it.    But,  without  considering  the  sound- 

ness of  the  instruction,  it  is  to  be  regarded  as  the  law  of  the 
case,  and  should  have  been  followed  by  the  jury. 

There  is  no  evidence  tending  to  show  that  the  mistake  was 
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made  for  a  fraudulent  purpose,  and  there  is  no  conflict  in 
the  proof  that  it  was  not  discovered  by  defendants  until  this 
suit  was  commenced.  And  the  evidence  establishes  without 
conflict  that  plaintiff  and  her  agent  gave  defendants  no  infor- 
mation of  the  mistake,  and  took  no  steps  toward  that  end. 
Their  office  was  quite  near  the  clerk's  office,  where  plaintiff's 
agent  first  discovered  the  mistake,  and  it  would  have  required 
but  little  trouble,  and  but  a  few  minutes  of  time,  to  fully 
disclose  to  them  the  existence  of  the  mistake.  They  would 
have  had  one  day,  at  least,  in  which  to  devise  and  execute 
proceedings  to  avert  the  consequences  of  the  mistake.  These 
tacts  are  disclosed  by  the  evidence  without  conflict,  and  upon 
them,  under  this  instruction,  the  jury  should  have  found  for 
defendants.  The  motion  to  set  aside  the  verdict  and  for  a 
new  trial  should  have  been  sustained,  on  the  ground  that  the 
verdict  is  in  conflict  with  the  instruction  above  quoted. 

IV.  The  court,  in  the  sixth  instruction,  directed  the  jury 
that,  to  entitle  plaintiff  to  recover,  they  should  find  that  she 
^  was  not  neeliffent,  and,  by  the  exercise  of  ordinary 
ante.  diligence,  could  not  have  prevented  loss  resulting 

from  defendant's  mistake.  The  evidence  shows  that  the  re- 
demption should  have  been  made  in  Leon,  the  judgment  having 
been  rendered  there,  and  that  plaintiff  made  no  effort  to  ob- 
tain the  money  in  that  town,  but  went  to  Osceola  on  the  last 
day  for  redemption,  after  the  discovery  of  the  mistake,  in  or- 
der to  secure  the  money.  The  defendants  asked  the  court  to 
give  the  following  instruction  which  was  refused : 

''5.  If  you  find  from  the  evidence  that  Jesse  Roberts  was 
the  agent  of  the  plaintiff,  and  that  he  ascertained  when  the 
time  of  redeption  would  expire  under  the  sale,  or  under  the 
execution  in  favor  of  D.  Utley,  before  it  expired,  and  that 
there  was  a  mistake  in  said  abstract  as  to  the  time  when  said 
redemption  would  expire,  and  that  defendants  had  no  knowl- 
edge of  said  mistake,  and  that  by  the  use  of  ordinary  diligence 
plaintiff  or  her  said  agent  could  have  communicated  that  fact 
to  the  defendants,  or  either  of  them,  then  it  was  her  duty  tO' 
Vol.  LXIII— 6 
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80  communicate  said  fact  to  said  defendants,  and  give  them 
an  opportunity  to  protect  themselves  from  any  damage  about 
to  occur,  and,  if  possible,  prevent  the  same;  and  if  she  &iled 
to  do  so,  then  and  in  that  case  the  plaintiff  cannot  recover." 

The  instruction  should  have  been  given.  Ordinary  dili- 
gence required  plaintiff  to  seek  for  the  money  where  it  could 
have  been  most  readily  obtained.  If,  in  the  exercise  of  proper 
diligence,  the  plaintiff  could  have  discovered  that  the  money 
might  have  been  obtained  at  Leon,  it  was  negligence  to  go 
elsewhere  to  seek  it.  There  was  evidence  to  which  the  in- 
struction was  applicable. 

For  the  errors  of  the  circuit  court  in  overruling  the  motion 
for  a  new  trial,  and  in  refusing  to  give  the  instruction  just 
quoted,  the  judgment  is 

KSVEBSED. 


Miller  et  al.  y.  House  et  al. 

1.  Practice:  obderino verdict  fob defbkdants:  order pbbmatube. 
Where  plaintiffiB  were  suing  upon  a  promissoiy  note,  and  they  ofiPered  in 
evidence  part  of  a  deposition  taken  by  defendants,  but,  on  defendants* 
motion,  they  were  required  to  read  the  whole  deposition,  which  tended 
to  show  that  plaintifiBs  had  no  title  to  the  note  in  question,  it  was  error 
for  the  court,  at  that  stage  of  the  trial,  and  before  plaintiffs  had  rested  their 
case,  to  order  a  verdict  for  defendants,  without  aUowing  plaintififo  to  in- 
troduce other  evidence  to  establish  their  title  to  the  note. 

Appeal  from  Cra/wford  Circuit  Cov/rt. 

Thubsday,  Maeoh  20. 

Tms  is  an  action  upon  a  promissory  note.  The  names  of 
House  &  Lanb  are  signed  to  the  note,  and  it  is  made  payable 
to  the  order  of  £.  House,  and  endorsed  to  J.  B.  Miller,  plcdnt- 
iffs'  intestate.  The  defendant,  Laub,  denied  the  execution 
of  the  note,  and  set  up  other  defenses,  and  pleaded  certain 
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connter-claims.     There  was  a  trial  by  jnry,  and  a  verdict  for 
the  defendants.     PlaintiflRs  appeal.     ^ 

C.  Saldaney  for  appellants. 

Conner  &  SJiaw  for  appellee. 

EoTHBOOK,  Oh.  J. — ^The  deposition  of  E.  House  was  taken  by 
the  defendant  Lanb,  in  the  state  of  Kansas.  The  witness 
was  a  partner  in  the  firm  of  Honse  &  Lanb.  It  appears 
from  his  evidence  that  the  note  in  controversy  was  exe- 
onted  by  Honse  &  Lanb.  It  also  very  clearly  appears  there- 
from that  John  R.  Miller,  deceased,  never  was  the  owner 
of  the  note,  and  that  his  administrators  are  not  entitled 
to  maintain  an  action  thereon.  Under  the  issues,  it  was 
necessary  that  plaintiffs  should  prove  the  execution  of  the 
note.  They  proposed  to  make  this  proof  by  reading  to 
the  jury  a  part  of  the  deposition  of  House.  The  defendants 
objected  to  the  reading  of  part  of  the  deposition^  and  the 
court  required  the  plaintiffs  to  introduce  all  of  it.  Ailter  this 
was  done,  the  record  before  us  proceeds  as  follows:  "Plaint- 
iffs then  offered  in  evidence  the  note  in  suit,  without  objec- 
tion on  the  part  of  defendant,  Laub,  and  thereupon  said  de- 
fendant filed  a  motion  in  the  words  and  figures  fbllowing,  to- 
wit."  The  motion  asked  the  court  to  direct  the  jury  to  return, 
a  verdict  for  the  defendants,  because  the  evidence  showed  that 
John  R.  Miller,  the  intestate,  was  not  the  owner  of  the  note, 
and  had  no  right  to  maintain  the  action.  The  motion  was 
sustained.  The  appellants  insist  that  the  motion  was  prema- 
ture, that  they  "had  the  right  to  offer  further  testimony  touch- 
ing any  of  the  matters  which  it  was  incumbent  upon  them 
to  prove,  before  being  compelled  to  answer  to  such  a  mo- 
tion.'' 

"We  think  that  counsel  is  correct.  Appellants  had  not  rested 
their  case  when  the  motion  was  made,  and  it  surely  cannot 
with  propriety  be  claimed  that,  because  they  were  compelled 
to  read  the  whole  deposition,  they  are  bound  by  the  evidence 
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therein  contained,  whether  it  be  for  or  against  them.  It  docs 
not  follow  that,  because  the  court  required  the  whole  deposi- 
tion to  be  read  to  the  jury  at  once,  instead  of  being  oflFered 
in  separate  parts,  plaintiffs  were  thereby  precluded  from  con- 
tradicting the  witness  as  to  the  ownership  of  the  note.  There 
has  been  some  question  in  our  minds  whether  or  not  it  should 
be  presumed  that  appellants  had  rested  their  case  when  the 
motion  was  made  to  direct  a  verdict  for  the  defendant.  In 
view,  however,  of  the  fact  that  appellants  claim  that  they  had 
not  rested,  and  the  further  fact  that  the  record  does  not  show 
that  they  had,  and  the  appellees  do  not  claim,  even  in  argu- 
ment, that  they  had,  we  think  it  would  not  be  fair  to  hold 
that  the  motion  was  made  after  the  appellants  had  closed  their 
case  in  chief. 

It  is  unnecessary  to  consider  the  question  whether  the  court 
erred  in  requiring  plaintiffs  to  offer  the  whole  of  the  deposi- 
tion in  evidence.  The  case  is  different  from  the  case  of  KU- 
bourne  v.  Jeimings  <&  Co.y  40  Iowa,  473,  and  Sale  <&  JBro.  v. 
Oibisy  43  Id.,  380.  In  those  cases  the  deposition  was  taken 
by  the  party  who  offered  it  in  evidence.  In  the  case  at  bar, 
the  plaintiffs  sought  to  avail  themselves  of  the  defendants' 
evidence.  For  the  error  of  the  court  in  sustaining  the  motion 
directing  the  jury  to  return  a  verdict  for  the  defendants,  the 
judgment  will  be  reversed,  and  the  cause  remanded.  And,  in 
view  of  a  new  trial,  we  may  say  that  we  are  doubtful  whether 
the  allegations  of  the  answer  are  sufficient  to  maintain  the 
defense  that  plaintiffs'  intestate  was  not  the  owner  of  the 
note. 

Kevebsed. 
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F06TBB  V.  Painb  bt  al, 

1.  Contract:  novation:  facts  constituting.     The  facts  of  this  case 

considered,  (see  opinion,)  and  held  to  constifcute  a  contract  of  novation, 
whereby  it  was  agreed  between  plaintiff,  his  debtor,  and  a  third  party, 
that  plaintiff  should  accept  the  third  party  as  his  debtor,  and  that  the 
original  debtor  shoold  be  discharged. 

2.  Mortgage :  not  dischaboed  by  contract  of  novation  as  to  the 

DEBT.  No  mere  change  in  the  form  of  the  debt,  nor  in  the  personnel 
of  the  debtor,  has  the  effect  to  discharge  the  mortgage  seeority.  And 
in  this  case,  where  the  mortgagor  sold  the  mortgaged  premises  to  a 
third  person,  and,  by  a  contract  of  novation,  the  mortgagee  delivered  op 
the  mortgage  notes  to  the  mortgagor,  and  accepted  the  notes  of  the  third 
person  for  the  same  indebtedness,  held  that  this,  without  more,  did  not 
work  a  discharge  of  the  mortgage. 

3. :  cancellation  of  by  attornet  without  authobitt:  priob- 


ITT  OF  liens:  rbcobd  notice.  Where  a  mortgagor  of  land  sold  the 
land  to  another,  and  the  mortgagee  gave  up  the  original  notes  to  the 
mortgagor,  and  accepted  the  notes  of  the  purchaser  instead,  and  author- 
ized his  attorney  in  fact  to  cancel  of  record  the  original  mortgage  upon 
the  receipt  of  a  new  mortgage  from  the  purchaser,  but  the  attorney, 
without  authority,  canceled  the  original  mortgage  without  receiving 
such  new  mortgage,  but,  prior  to  such  cancelation,  the  purchaser  had 
mortgaged  the  land  to  P.,  held  that  P.,  when  he  took  his  mortgage,  was 
charged  by  the  record  wiUi  notice  of  the  original  mortgage,  and  that  the 
original  mortgage,  though  so  canceled  without  authority,  still  subsisted 
in  equity  as  against  the  purchaser  and  P.,  and  was  a  lien  upon  the  land 
superior  to  the  mortgage  so  made  to  P. 

Appeal  from  Davis  District  Court. 

Thubsday,  Mabch  20. 

In  the  year  1873,  plaintiff  sold  to  defendant,  Jesse  Fisk,  a 
farm  of  one  hundred  acres,  in  Davis  county,  for  fifteen  hun- 
dred dollars.  Two  hundred  dollars  was  paid  in  cash  at  the 
time  of  the  sale,  and  for  the  remainder  of  the  purchase  price 
Fisk  gave  six  notes,  which  became  due  respectively  on  the  25th 
day  of  December,  1875,  1876,  1877,  1878, 1879  and  1880; 
and  these  notes  were  secured  by  a  mortgage  on  the  premises, 
execated  by  Fisk  and  his  wife.     In  1876,  Fisk  sold  the  land 
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to  Henry  H.  Draper  for  the  same  price  which  he  had  agreed 
to  pay  plaintiff  for  it.  At  the  time  of  this  sale  to  Draper, 
no  part  of  the  principal  of  the  notes  given  by  Fisk  to  plaint- 
iff had  been  paid;  but  two  annual  installments  of  interest  had 
been  paid  thereon.  At  about  the  time  of  the  sale  of  the  farm 
by  Fisk  to  Draper,  plaintiff  gave  a  power  of  attorney  to  Joseph 
Peden,  authorizing  him  to  cancel  the  Fisk  mortgage,  "and  to 
take  up  the  notes  which  said  mortgage  is  subject  to,  and  to 
take  new  notes  and  a  new  mortgage,  of  the  same  terms,  of  H. 
H.  Draper,  in  place  thereof."  The  Fisk  notes  and  the  mort- 
gage securing  them  were  delivered  up  to  him,  and  the  notes 
of  Draper  for  the  same  amounts  were  delivered  by  Draper  to 
Peden,  but  no  mortgage  securing  said  notes  was  ever  given  by 
Draper;  andin  June,  1877,  defendant,  Paine,  loaned  four  hun- 
dred dollars  to  Draper,  who  gave  him  a  mortgage  on  eighty 
acres  of  the  land  to  secure  the  same.  In  August  of  the  same 
year,  Peden,  as  the  attorney  in  fact  of  plaintiff,  entered  satis- 
faction of  the  Fisk  mortgage  in  the  record  thereof.  Plaint- 
iff now  alleges  that  the  surrender  to  Fisk  of  the  notes  and 
mortgages,  and  the  entry  of  satisfaction  of  the  mortgage  by 
Peden,  without  tirst  obtaining  from  Draper  a  mortgage  se- 
curing the  notes  given  by  him  in  lieu  of  the  Fisk  notes,  was 
without  his  authority,  and  that  Paine  had  notice  of  his  right 
when  he  received  the  mortgage  from  Draper;  and  he  prays 
that  the  cancellation  of  the  Fisk  mortgage  by  Peden  as  his 
attorney  may  be  set  aside;  that  he  have  judgment  against  Fisk 
for  the  amount  of  the  notes,  and  that  the  mortgage  be  declared 
a  lien  on  the  land,  superior  to  the  interest  therein  of  any  of 
the  defendants. 

The  defendants  deny  that  the  surrender  of  the  Fisk  notes 
and  mortgage,  and  the  cancellation  of  the  record  of  the  mort- 
gage, were  without  plaintiff's  authority.  They  also  deny  that 
Paine  hod  any  notice  of  plaintiff's  alleged  equities  in  the  land, 
when  he  accepted  the  mortgage  thereon  from  Draper.  They 
also  allege  that  plaintiff,  with  knowledge  of  the  surrender  of 
said  notes  and  the  cancellation  of  the  mortgage,  ratified  the 
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acts  of  his  attorney  in  sarrendering  and  cancelling  the  same. 
They  also  allege  that  plaintiff's  mortgage  has  been  fally  satis- 
fied by  a  sale  by  Draper  to  him  of  the  mortgaged  premises, 
which  was  made  in  satisfaction  of  the  debt  due  from  Draper 
to  him. 

The  district  conrt  entered  judgment  against  defendant, 
Fisk,  for  the  amount  of  the  six  notes,  and  established  the 
mortgage  as  a  lien  on  the  premises  superior  to  any  interest 
therein  of  any  of  the  defendants.  The  judgment  also  forecloses 
the  mortgage,  and  provides  for  the  sale  of  the  mortgaged 
premises  on  special  execution,  and  for  a  general  execution 
against  Fisk  for  any  balance  of  the  judgment  remaining  after 
the  mortgaged  premises  are  exhausted.  The  defendants  ap- 
peal. 

MUcJiell  <b  Dvdley  and  Payne  <k  Eichelberger^  for  ap- 
pellant. 

Trirnble^  Ca/rruthera  cfe  Trimhle^  for  appellee. 

Heed,  J. — I.     The  evidence  very  satisfactorily  establishes 

that  there  was  an  understanding  between  plaintiff  and  Fisk 

and  Draper,  that  the  latter,  in  consideration  of 

novation:    '  the  Sale  of  the  farm  to  him  by  Fisk,  should  be- 

facts  constl-  •'  ' 

tuting.  come  responsible  to  plaintiff  for  the  amount  of 

Fisk's  debt  to  him.  Plaintiff  testifies  that  when  Draper 
bought  the  farm  of  Fisk  he  wrote  to  him,  asking  him  whether 
he  would  consent  to  such  an  arrangement;  and  both  Draper 
and  Fisk  swear  that  plaintiff  wrote  to  Draper  in  answer  to 
this  letter,  giving  his  consent  to  the  arrangement.  Plaintiff 
has  not  denied  this.  He  testifies,  however,  that,  at  the  re- 
quest  of  Draper,  he  gave  Peden  the  power  of  attorney,  and 
that  that  was  the  only  instrument  of  writing  he  ever  gave  to 
any  one,  authorizing  the  cancelling  of  the  mortgage.  This, 
however,  does  not  amount  to  a  denial  of  the  statement  of  the 
other  witnesses,  that  he  wrote  the  letter  to  Draper,  consenting 
that  he  might  be  substituted  in  place  of  Fisk  as  his  debtor. 
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Nor  is  it  inconsistent  with  that  statement.  Before  he  par- 
chased  the  farm  from  Fisk,  Draper  was  the  agent  of  plaintiff 
in  Davis  county,  and,  as  snch  agent,  had  in  his  possession  the 
notes  and  mortgage  from  Fisk  to  plaintiff.  When  he  made 
the  purchase  of  the  farm,  and  the  arrangement  was  made 
that  he  should  become  responsible  to  plaintiff  for  the  price, 
he  delivered  up  to  Fisk  his  notes  and  mortgage,  and  executed 
his  own  notes  to  plaintiff  for  the  same  amount  as  the  Fisk 
notes,  and  delivered  the  same  to  Peden,  who,  in  the  mean 
time,  had  received  plaintiff's  power  of  attorney. 

In  December,  187G,  Draper  paid  plaintiff  six  hundred  and 
sixty  dollars  to  be  applied  on  the  indebtedness,  and,  the  notes 
still  being  in  Peden's  hands,  plaintiff  wrote  him,  giving  di- 
rections as  to  the  manner  in  which  the  amount  should  be 
credited  on  the  notes,  also  advising  him  that  he  had  made 
arrangements  with  Draper  to  send  directly  to  him  (plaintiff) 
any  payments  which  he  might  make  in  the  future  on  the  notes, 
and  that  he  would  advise  him  (Peden)  of  any  such  payments, 
so  that  he  could  make  the  proper  credits  on  the  notes. 
We  are  satisfied  that  plaintiff  knew,  when  he  received  this 
payment  from  Draper,  and  made  the  arrangement  with  him, 
that  the  Fisk  notes  had  been  surrendered  up  to  Fisk. 

The  facts  with  reference  to  this  transaction,  then,  briefly, 
are  these:  Fisk  was  indebted  to  plaintiff  in  the  sum  of  $1,300, 
and  this  was  secured  by  mortgage  on  the  farm ;  Draper,  in 
the  purchase  of  the  farm  from  Fisk,  became  indebted  to  him 
in  the  same  amount.  It  was  agreed  between  the  parties  that 
Draper  should  become  responsible  to  plaintiff  for  the  amount, 
and  that  plaintiff  should  accept  him  as  his  debtor  instead  of 
Fisk;  and,  in  pursuance  of  this  agreement,  Draper  executed 
and  delivered  to  plaintiff  his  notes  for  the  amount,  and  Fisk's 
notes  were  surrendered  to  him,  and  plaintiff,  with  knowledge  of 
that  fact,  received  from  Draper  the  six  hundred  and  sixty 
dollars,  and  otherwise  recognized  him  as  his  debtor. 

The  effect  of  this  is  undoubtedly  to  discharge  Fisk  from 
all  liability  to  plaintiff  for  the  debt.     Draper,  having  con- 


MAECH  TERM,  1884.  89 

Foster  y.  Paine  et  al. 

tracted  with  Fisk's  consent  to  pay  the  debt  to  plaintiff,  is 
discharged  from  his  former  liability  to  Fisk  and  is  substituted 
in  Fisk's  stead  as  plaintiff^s  debtor.  "We  think,  therefore, 
that  the  district  court  erred  in  rendering  a  personal  judgment 
against  Fisk. 

II.  The  next  question  to  be  determined  is,  whether  the 
mortgage  given  by  Fisk  continued  to  have  effect  as  a  security 

for  the  debt,  after  Fisk  was  discharfi^ed  from  per- 

I.MOBTOAOB:  '  i     -r-w 

edb^^^con^'  sonal  liability  for  the  debt,  and  Draper  was  sub- 
tfS5  M^to  !&  stituted  as  the  debtor  to  plaintiff.  The  claim  of 
^^^^'  defendants  is   that  the  discharge  of  Fisk  from 

personal  responsibility  for  the  debt,  and  the  surrender  to  him 
of  the  notes,  have  the  effect  to  extinguish  the  debt  which  the 
mortgage  secured,  and  that,  as  the  debt  is  the  life  of  the  mort- 
gage, its  extinguishment  operates  necessarily  to  discharge 
the  mortgage. 

It  is  undoubtedly  true  that  any  act  which  amounts  to  a 
payment  of  the  debt  also  discharges  the  mortgage.  But  in 
this  case  we  think  the  debt  which  was  secured  by  the  mort- 
gage has  not  been  extinguished.  The  debt  from  Draper  to 
Fisk  was  satisfied  by  the  arrangement  between  the  parties, 
but  the  only  effect  of  the  arrangement  as  to  the  debt  from 
Fisk  to  plaintiff  was  to  substitute  Draper  for  Fisk  as  the 
party  personally  liable  therefor.  The  undertaking  of  Draper 
was,  not  that  he  would  pay  to  plaintiff  the  debt  which  he 
owed  Fisk,  but  that,  in  consideration  of  being  discharged  from 
that  debt,  he  would  pay  to  plaintiff  the  debt  which  Fisk  owed 
him.  So  that  the  debt  now  due  the  plaintiff*  is  the  same  debt 
that  Fisk  secured  by  the  mortgage.  And  the  rule  is  well 
settled  that  the  mortgage  continues  in  force  until  the  debt  is 
satisfied.  No  mere  change  in  the  form  of  the  debt,  nor  (as 
we  think)  in  the  peraon/tiel  of  the  debtor,  has  the  effect  to 
discharge  it.  Sloan  v.  Bice,  41  Iowa,  465;  Packard  v. 
Kingman,  11  Id.,  219;  Hendershott  v.  Ping,  24  Id.,  134; 
WathinB  v.  Hill,  8  Pick.,  522;  Pomroy  v.  Eice,  16  Id.,  22. 

III.  It  is  undoubtedly  true  that  the  intention  of  the  par- 
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ties,  when  they  entered  into  the  arrangemeDt,  was  that  the 

g ^^^^  Fisk  mortgage  should  be  surrendered,  and  satis- 

b^"2ito?^ey  ^*^^^on  of  it  entered  of  record.  The  power  of  at- 
thirily':  ***"  tomey  given  by  plaintiff  to  Peden  empowered  him 
fi?iw -^record  to  enter  such  satisfaction  for  plaintiff.  But  we 
think  it  equally  true  that  the  intention  was  that 
Draper  should  secure  the  debt  by  a  mortgage  on  the  same 
premises.  We  are  satisfied  that  the  plaintiff  never  consented 
to  relinquish  the  security  which  he  had  in  the  mortgage  for 
the  debt.  And,  when  the  case  was  here  on  a  former  appeal, 
we  held  that  the  power  of  attorney  gave  Peden  authority  to 
cancel  the  Fisk  mortgage  only  on  the  giving  of  a  new  mort- 
gage by  Draper.  56  Iowa,  622.  If  this  purpose  of  the  par- 
ties had  been  carried  out,  the  mortgage  by  Draper  would  not 
have  created  a  new  lien  or  security.  Its  effect  would  have 
been  simply  to  continue  the  security  created  by  the  Fisk 
mortgage,  so  that  the  question  of  the  effect  of  the  Fisk  mort- 
gage, up  to  the  time  of  the  entry  of  satisfaction  by  Peden,  is 
not  affected  by  the  agreement  of  the  parties  that  it  should 
be  surrendered,  and  satisfaction  of  it  entered  of  record. 

But  it  is  claimed  by  defendants  that  the  satisfaction  of  the 
mortgage,  entered  of  record  by  Peden  under  plaintiff's  power 
of  attorney,  has  the  effect  to  terminate  all  rights  of  plaintiff 
under  it.  This  claim,  however,  is  disposed  of  by  our  holding 
in  the  former  appeal  that  the  power  of  attorney  authorized 
the  cancellation  of  the  Fisk  mortgage  only  upon  the  execution 
by  Draper  of  a  mortgage  which  would  preserve  and  continue 
the  security  created  by  the  former  mortgage;  and  to  that  hold- 
ing we  are  content  to  adhere.  The  entry  of  satisfaction,  then, 
was  unauthorized,  and  plaintiff's  rights  are  not  affected  by  it. 

We  do  not  overlook  the  fact  that  the  mortgage  was  deliv- 
ered to  Fisk  by  Peden  at  the  same  time  that  he  surrendered 
Fisk's  notes  to  him.  But  as  plaintiff  had  not  consented  to 
relinquish  his  mortgage  security,  this  surrender  of  the  instru- 
ment would  not  have  the  effect  to  extinguish  it. 

At  the  time  Paine  took  his  mortgage  from  Draper,  the 
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Fisk  mortgage  was  of  record,  and  he  was  charged  with  notice 
of  it.  The  fact  that  Fisk  had  been  discharged,  and  Draper 
substituted  as  the  debtor,  does  not  aflTect  the  question.  The 
record  if  the  mortgage  which,  as  we  have  seen,  continues  as  a 
security  for  the  debt,  was  sufficient  to  advise  him  of  the  exist- 
ence of  an  encumbrance  on  the  land,  and  he  was  bound  to 
take  notice  of  it. 

IV.  We  do  not  find  any  evidence  that  plaintiff  ever  rati- 
fied or  approved  the  act  of  Peden  in  entering  satisfaction  of 
the  mortgage  of  record.  But,  on  the  contrary,  it  appears  that 
he  repudiated  the  act  as  soon  as  he  was  informed  that  Peden 
had  entered  the  satisfaction  without  taking  a  new  mortgage 
from  Draper. 

V.  Some  negotiations  took  place  between  him  and  Draper 
for  the  purchase  by  plain tifl^ of  the  farm,  in  satisfaction  of  the 
debt  in  question,  but  it  is  clear  from  the  evidence  that  they 
never  entered  into  a  contract  with  reference  to  this  matter 
that  either  could  enforce.  The  evidence  of  the  negotiation  is 
entirely  in  parol;  and,  if  an  agreement  was  ever  arrived  at,  it 
was  made  on  a  Sunday,  and  was  consequently  unlawful.  It 
has  never  been  executed,  and  could  not  now  be  enforced. 

The  personal  judgment  against  defendant,  Fisk,  will  be  re- 
versed, and  the  case  will  be  remanded  to  the  district  court  for 
the  entry  of  judgment  even  against  Draper  for  the  amount  of 
the  debt  and  for  th)B  foreclosure  of  the  mortgage,  or,  if  plain- 
tiff elects,  such  judgment  will  be  entered  here. 

!RbVBB8£D« 
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B0GBR8  Y.  BOGEBS   ]QT  AL. 

1.  Besultiiig  Truat:  facts  not  constituting.  Where  plaintiff 's  son 
had  an  interest  in  land,  which  defendant,  for  three  hundred  doUars  paid 
him  by  G.,  agreed  to  procure  for  G.  within  six  months,  or  else  return  to 
G.  the  three  hundred  dollars  with  ten  per  cent  interest;  but  defendant 
never  procured  such  interest  for  G.  and  the  son  had  died,  presumably 
intestate  and  without  issue,  held  that  plaintiff,  being  the  only  heir  of 
her  son,  inherited  the  son*s  interest  in  the  land,  but  that  no  trust  resulted 
to  her  for  the  three  hundred  dollars  which  G.  had  paid  defendant  to  pro- 
cure for  him  the  title  to  such  interest,  and  that  this  action,  brought 
against  defendant  to  recover  said  three  hundred  dollars,  could  not  be 
maintained,  even  though  she  tendered  into  court  a  deed  for  the  title, 
upon  condition  that  G.  (who  was  made  a  party)  should  release  defend- 
dant  on  his  contract,  to  which  proposition  G.  made  no  answer. 

Appeal  from  Clayton  Circuit  Cowrt. 

Thubsday,  Mabch  20. 

Action  in  equity  to  enforce  an  alleged  trust.  The  peti- 
tion shows  that  the  plaintiflF  is  the  widow  of  Patrick  Kogers, 
deceased;  that  her  husband,  at  the  time  of  his  decease,  Au- 
gust, 1868,  was  the  owner  of  certain  real  estate  in  Clayton, 
county;  that  he  made  a  devise  of  the  real  estate,  giving  the 
plaintiff,  his  widow,  a  life  estate  therein,  and  the  i*emainder 
to  his  children;  that  among  his  children  was  one  Michael 
Rogers,  who  is  also  the  plaintiff's  child;  that  Michael  went 
to  California  in  1862,  where  he  lived  about  six  years,  and 
after  that  he  died,  but  it  is  not  known  when ;  that  in  1870 
the  plaintiff  and  all  the  children,  except  Michael,  sold  and 
conveyed  their  interest  in  the  real  estate  to  one  James  Ger- 
aghty ;  that  Michael  had  not  at  that  time  been  heard  from  for 
aboul  two  years,  and  has  not  since  been  heard  from ;  that  the 
defendant,  James  Rogers,  entered  into  a  contract  with  Ger- 
aghty  to  procure  for  him  a  title  to  Michael's  share;  that  the 
contract  was  in  these  words:  "I,  James  Rogers,  agree  with 
the  said  James  Geraghty  to  procure  for  him  a  perfect  title  to 
the  share  of  Michael  Rogers  in  the  real  property  hereinbefore 
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described,  within  six  months  from  the  date  of  this  instrn- 
ment,  or,  npon  my  failure  to  do  so,  I  bind  myself  within  three 
months  thereafter  to  pay  to  the  said  Qeraghty  the  snra  of 
three  hundred  dollars,  with  ten  per  cent  interest;"  that  there- 
upon Qeraghty  paid  the  defendant  three  hundred  dollars  for 
the  share  of  Michael.  The  petition  also  contains  an  aver- 
ment that  no  administrator  of  the  estate  of  Michael  Rogers 
had  been  appointed,  and  that  the  plaintiff  ^4s  now,  as  the 
mother  of  Michael  Rogers,  and  his  only  heir,  entitled  to  said 
three  hundred  dollars  absolutely."  She  therefore  prays  for 
judgment  against  the  defendant  as  trustee  for  that  sum,  with 
interest.  To  the  petition,  showing  the  foregoing  in  substance, 
the  defendant,  Rogers,  demurred,  and  the  court  overruled  the 
demurrer,  and  the  defendant  appeals. 

S.  MuTdock  and  J.  La/rTdn^  for  appellant. 

TT.  A.  Preston  J  for  appellee. 

Adams,  J. — The  plaintiff  ^s  action  is  based  upon  the  theory 
that  the  three  hundred  dollars  paid  to  the  defendant,  James 
Rogers,  as  specified  in  the  contract,  became  the  money  of 
Michael  Rogers,  and  was  held  in  trust  for  him  by  James. 
But  we  are  not  able  to  see  how  Michael  ever  acquired  any  in- 
terest in  this  money.  He  never  sold  his  interest  in  the  land 
to  Geraghty,  nor  became  in  any  way  a  party  to  the  transac- 
tion out  of  which  the  contract  grew.  It  does  not  appear,  in- 
deed, that  he  ever  heard  of  it.  So  far  as  the  record  shows, 
he  died  seized  of  his  interest  in  the  land,  and,  if  he  did,  and 
if  he  died  intestate,  as  perhaps  we  might  presume,  that  in- 
terest passed  to  his  heirs.  Ko  trust  in  the  money  having  been 
created  in  favor  of  Michael,  no  interest  in  the  money  accrued 
to  any  one  by  inheritance  from  him. 

Has  any  thing  transpired  since  Michael's  death  by  reason 
of  which  the  defendant,  James  Rogers,  became  trustee  for 
the  plaintiff  ?  If  Michael  died  intestate,  seized  of  his  interest 
in  the  realty,  and  the  plaintiff  is  his  only  heir,  then  she  took 
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that  interest,  and,  so  far  as  we  can  see,  she  holds  that  interest 
still.  It  is  true,  she  tenders  into  court  a  deed  of  warranty 
of  that  interest,  executed  to  Geraghty,  and  makes  Gereghty 
a  party  to  this  action,  and  takes  a  default  against  him.  But 
she  expressly  makes  the  tender  upon  the  condition  that  Ger- 
aghty release  James  on  his  contract,  and  to  that  Geraghty 
says  nothing.  It  does  not  appear,  therefore,  that  James  is 
released.  Geraghty  may  prefer  to  hold  him  for  the  three 
hundred  dollars,  and  ten  per  cent  interest.  James  not  being 
released,  the  tender  of  the  deed  goes  for  nothing,  and  the  title 
to  the  land  in  question,  according  to  the  plaintiff  ^s  own  show- 
ing, is  still  in  herself.  This  being  so,  it  does  not  appear  to 
us  that  she  is  in  a  condition  to  hold  James  as  her  trustee  for 
the  money.  We  do  not  think  that  her  petition  shows  a  cause 
of  action  against  him. 

Kbvebsed. 


CuBBAN  V.  The  Exoelsiob  Coal  Company. 

1.  Appeal  to  Supreme  Court :  fbom  ruling  DBTEBinHiNG  jubisdic- 

TiON  OF  TRIAL  COURT.  In  an  appeal  to  the  circait  ooort  from  a  joetiee 
of  the  peace,  an  order  overroling  a  motion  to  dismiss  the  appeal,  on  the 
ground  that  the  court  has  no  jurisdiction  on  account  of  tlie  amount 
involyed,  is  such  a  final  order  as  will  sustain  an  appeal  to  this  court. 

2.  :  LESS  THAK   $100:    REVIEW    LIMITED    BY   CERTIFICATE.     This 

court  has  no  jurisdiction,  in  Chses  involving  less  than  $100,  and  certified 
here  for  decision,  to  go  behind  the  certificate  of  the  trial  judge,  and 
determine  from  the.  record  whether  the  case  invdves  the  questions  of 
law  included  in  the  certificate.    The  certificate  itself  limits  our  inquiry. 

8.  Appeal  FROM  JU8TicE*8  TO  ciROurr COURT:  amount  ihcohtbotebst: 
JURISDICTION.  In  determining  the  jurisdiction  of  the  circuit  court  to 
entertain  an  appeal  from  a  justice  *s  court,  the  amount  in  controversy  is 
the  sum  claimed  as  damages  in  t^e  peladings.  The  costs  are  not  to  be 
included. 
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Appeal  from  Mahaska  Circuit  Court. 

TnuESDAY,  March  20, 

The  plaintiff  bronght  suit  before  a  justice  of  the  peace, 
and  recovered  judgment  by  default  against  defen(kmt  for  $20 
debt,  and  $7.80  costs.  The  defendant  appealed  to  the  circuit 
court.  The  plaintiff  filed  a  motion  to  dismiss  tlie  appeal,  for 
the  reason  that  the  amount  in  controversy  did  not  exceed  $25. 
This  motion  was  overruled  by  the  circuit  court,  and  from  this 
order  plaintiff  appeals.  No  final  judgment  has  been  entered 
in  the  circuit  court,  but  the  trial  judge  has  certified  that  the 
cause  involves  a  question  of  law  upon  which  it  is  desirable 
to  have  the  opinion  of  this  court — such  question  being 
whether,  in  determining  the  amount  in  controversy  on  appeal 
from  a  justice  of  the  peace,  the  costs,  as  shown  by  the  trans- 
cript of  the  justice,  are  to  be  included,  or  whether  such 
amount  is  to  be  determined  by  the  amount  claimed  in  the 
pleadings. 

Oleason  <&  Haskelly  for  appellant. 

J.  JF,  cfe  W.  a.  Zaceyy  for  appellee. 

Reed,  J. — I.    The  point  is  urged  by  appellee  that  an  appeal 

will  not  lie  from  the  order  of  the  circuit  court  before  a  final 

1.  APPEAi,  to   judgment  is  rendered  in  the  case  by  that  court. 

SSrtffrom     The  objection  made  by  the  motion  to  dismiss  the 

termfntog       appeal   is,  that  the  circuit  court  has   no  juris- 

maicoui;.      diction  of  the  case.     If  that  court  had  sustained 

the  motion,  its  order  would  have  been  a  final  disposition  of 

the  case.  If  the  circuit  judge  had  given  the  necessary  certificate, 

the  defendant  certainly  could  have  appealed  from  such  order. 

The  order  would  have  been  a  final  determination  by  the  court 

that  it  did  not  have  jurisdiction  of  the  case,  and  no  other 

judgment  or  decision  would  have  been  essential  to  defendant's 

right  of  appeal.     So  it  seems  to  us  that  the  order  overrulinaj 
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the  motion  to  distniBS  is  a  final  determination  by  the  court 
that  it  does  have  jurisdiction  of  the  case.  That  question  is 
properly  raised  by  the  motion,  and  is  raised  at  a  proper 
time,  and  its  determination  by  the  court  is  final,  and  this  de- 
termination affects  the  final  result  in  this,  that  it  is  a  de- 
termination by  the  court  that  it  has  jurisdiction  to  hear  and 
determine  the  case  on  its  merits,  and  to  enter  such  judg- 
ment in  it  as  the  parties  may  be  entitled  to.  We  think  the 
principle  involved  in  the  question  is  the  same  as  that  in- 
volved in  Bumham  v.  Thompson^  35  Iowa,  421,  in  which 
we  held  that  an  appeal  would  lie  before  final  judgment  in  the 
case. 

II.  By  an  additional  abstract  filed  in  the  case,  appellee 
shows  that  plaintiff  claimed  thirty-five  dollars  as  damages  in 

^^    the  original  notice,  and  claims  that,  as  the  justice 

v^ewfim?t/d'  acquired  jurisdiction  by  the  notice,  the  amount 
by  certificate,  daijned  therein  is  the  amount  in  controversy. 
But  this  court  has  jurisdiction  in  this  class  of  cases  to 
determine  the  questions  that  are  certified  to  us  by  the  trial 
judges,  and  none  others.  We  have  no  power  to  go  behind 
the  certificate  of  the  trial  judge,  and  determine  whether  the 
case  involves  the  question  of  law  included  in  the  certificate. 
The  certificate  is  what  gives  us  jurisdiction  of  the  case,  and 
it  necessarily  limits  our  inquiry  with  reference  to  it. 

We  come,  then,  to  the  question  certified  to  us  by  the  trial 
judge,  which  is  as  follows:  "In  determining  the  amount  in 
8.  APPBAi.  controversy  on  appeal  from  justices  of  the  peace, 
todiici?^*  should  the  amount  in  controversy  be  determined 
amount  In  by  the  amount  as  shown  by  the  pleadings,  or 
jarisScUwi.'  should  the  costs,  as  shown  by  the  transcript  of 
the  justice,  be  taken  into  consideration  in  determining  the 
amount  in  controversy." 

We  think  the  costs  are  not  to  be  included.  The  questions 
in  controversy  between  the  parties  are  those  put  in  issue  by 
the  pleadings,  and  the  amount  in  controversy  is  the  sum 
claimed  as  damages  in  the  pleadings.     The  question  in  con- 
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troversy  in  tliis  case  was  whether  the  plaintifp  was  entitled 
to  recover  damages  from  the  defendant  on  acconnt  of  the 
wrong  of  which  he. complained,  and,  if  so,  the  amount  of  that 
recovery.  As  an  incident  of  the  controversy,  certain  costs 
ai'e  taxed  under  the  statute  against  the  losing  party,  as  com- 
pensation for  the  officers  who  have  rendered  services  in  the 
case,  or  for  the  witnesses  who  have  given  testimony  in  it.  But 
the  question  as  to  who  shall  pay  these  costs  is  not  the  subject 
of  the  controversy  between  the  parties.  The  suit  is  brought 
and  prosecuted  for  the  enforcement  or  protection  of  the  right 
involved,  or  for  the  redress  of  the  wrong  complained  of,  and 
not  for  the  recovery  of  such  costs  as  may  accrue  in  its  prose- 
cution. These,  as  we  have  said,  are  taxed  to  pay  the  officers 
and  witnesses.  The  successful  party  has  no  interest  in  them 
except  in  cases  where  he  has  advanced  the  costs.  The  evident 
purpose  of  the  legislature  in  enacting  this  law  was  to  make 
the  judgment  of  the  justice  final  in  a  class  of  cases  unim- 
portant, because  of  the  small  amount  involved  in  them;  and 
we  cannot  think  that  it  was  the  intention  that  the  question 
whether  a  case  would  be  within  the  class  should  be  de- 
termined by  the  amount  of  costs  which  might  accrue  in  its 
prosecution  before  the  justice. 

Revbbsbd. 


COLYAB  V.  PeTTIT  ET  AL. 


1.  Appeal  to  Supreme  Court:  lbss  than  $100:  interest  in  beal 
estate:  what  is  not.  Ad  action  brought  to  establish  a  lien  upon  real 
estate,  and  to  subject  it  to  the  satisfaction  of  a  judgment,  is  not  an  action 
involving  an  interest  in  real  estate,  as  contemplated  in  section  3173  of 
the  Code,  and  where  the  amount  involved  is  less  than  $100,  the  cause 
cannot,  under  said  section,  be  reviewed  in  this  court,  without  a  certificate- 
of  the  trial  judge. 
Vol.  LXIII— 7 
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Appeal  from  Jasper  Circuit  Court, 

Thursday,  Maroh  20. 

The  plaintiff  was  the  owner  of  certain  real  estate  deecribed 
in  the  petition,  and  executed  a  mortgage  thereon.  He  after- 
ward conveyed  to  Hayes,  who  assumed  the  payment  of  the 
mortgage.  Hayes  conveyed  to  the  defendant,  James  Pettit, 
who  also  assumed  the  payment  of  the  mortgage.  The  mort- 
gage was  assigned  to  Jay  Clark,  who  brought  an  action  thereon 
to  foreclose,  and  to  obtain  a  personal  judgment  against  the 
plaintiff,  Hayes  and  James  Pettit.  The  defendant,  Ann 
Pettit,  was  a  party  to  the  action,  and  a  personal  judgment 
was  obtained  against  the  plaintiff,  Hayes  and  James  Pettit. 
Eighty  acres  of  the  land  were  sold  on  special  execution,  but 
a  portion  of  the  judgment  remained  unsatisfied.  The  remain- 
ing forty  acres  were  the  defendants'  homestead,  and  it  was 
offered  for  sale  to  satisfy  the  unsatisfied  portion  of  the  judg- 
ment, but,  there  being  no  bidders,  the  sheriff  "released  and 
discharged  the  same  from  his  levy,  and  returned  the  execution 
partially  satisfied."  The  defendants  conveyed  the  homestead 
forty  acres  to  Jay  Clark,  and  he  conveyed  the  same  by  war- 
ranty deed  to  the  defendant,  Ann  Pettit.  Hayes  and  James 
Pettit  are  insolvent,  and  the  plaintiff,  having  been  compelled 
to  pay  the  unsatisfied  portion  of  said  judgment,  brought  this 
action  to  subject  the  homestead  forty  to  the  payment  thereof. 
The  circuit  court  granted  the  relief  asked,  and  Ann  Pettit 
appeals. 

Alanson  Clarh^  for  ap])ellant. 

A.  M,  Harrah^  for  appellee. 

Seevers,  J. — The  amount  in  contrqversy  is  less  than  one 
hundred  dollars,  and,  as  there  is  no  certificate  of  the  trial 
judge,  counsel  for  the  appellee  insists  that  this  court  has  no 
jurisdiction  of  this  cause,  under  Code,  §  3178.  This  is 
clearly  so,  unless  an  interest  in  real  property  is  involved. 
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The  plaintiff  seeks  to  establish  a  lien  on  the  real  estate  and 
to  subject  it  to  the  payment  of  a  certain  sum  of  money.  He 
does  not  seek  to  recover  an  interest  in  real  estate.  All  judg- 
ments at  law,  rendered  in  courts  of  record,  are  liens  on  real 
estate,  but  it  has  never  been  supposed  that  the  title  to,  or  any 
interest  in,  real  estate  was  involved  in  the  action  to  recover 
such  a  judgment. 

The  only  difference  between  actions  of  that  character  and 
this  is,  that  here  the  lien  is  sought  to  be  established  in  equity. 
This  question  was  considered  and  determined  in  Andrews  v. 
Burdichj  62  Iowa,  714,  which  was  an  action  to  establish  a 
mechanic's  lien,  and  it  was  held  that  no  interest  in  real  estate 
was  involved  in  the  action.  But  counsel  for  appellant  insists 
that  the  answer  is  in  the  nature  of  a  cross  petition,  asking 
that  the  appellant's  title  to  the  real  estate  be  quieted,  and 
therefore  an  interest  in  real  estate  is  involved. 

The  answer  is  not  designated  as  a  cross-petition,  and  no  af- 
firmative relief  is  asked.  The  answer  sets  up  defenses  only. 
The  result  is  that  the  appeal  must  be 

Dismissed. 


Wbndall  v.  Osboene  &  Co. 

1.  Pleading:  allegation  op  copartnership  or  corporation:  de- 

fect WAIVED  AND  CURED.  Where  a  petition  declares  upon  a  contract 
in  -writing,  and  shows  that  a  copy  cannot  be  set  out,  but  it  appears  by 
the  contract  admitted  in  evidence  that  defendants  are  sued  by  th^ 
name  in  which  they  signed  the  contract,  a  motion  in  arrest  of  judg- 
ment should  not  be  sustained  on  the  ground  that  the  petition  neither 
alleges  that  defendants  are  a  corporation  or  copartnership,  nor  that  the 
action  is  founded  upon  a  written  instrument  wherein  defendants'  name 
and  description  are  designated.  See  Ck>de,  §  2558.  The  defect  in  the 
petition  should  be  pointed  out  by  motion  or  demurrer.  If  not  so  pointed 
out,  it  will  be  considered  as  waived.    Code,  §  2650. 

2.  Words  and  Phrases :  "harvest."    The  word  "harvest,"  when  u§ed 

to  denote  a  season  of  the  year,  designates  the  time  when  crops  of  grain 
and  grass  are  gathered,  and  does  not  apply  to  second  crops  cut  out  of  the 
harvest  season. 
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a.  Sale  of  Beaper  and  Mower:  wariuntt:  waiybb  of  conditions 
OF :  FACTS  NOT  CONSTITUTING,  Where  defendants  sold  to  plaintiff  a  reap- 
er and  mower,  and  warranted  the  same  to  do  good  work,  bat  it  was  pro- 
Tided  in  the  written  contract  that  keepings  the  machine  dnrinif  barrel 
whether  kept  in  nse  or  not,  without  ^yinip  defendants  notice  of  ^y  defects 
discovered  therein,  should  be  deemed  conclasive  evidence  that  it  filled  the 
warranty,  held  that  notice  of  defects  given  after  harvest  was  too  late,  and 
that  the  fact  that  defendants,  upon  such  notice,  merely  visited  plaintiff  *s 
farm  and  tested  the  machine,  and  caused  a  rod  to  be  changed,  and 
made  some  suggestions  as  to  its  management,  was  net  a  waiver  on  their 
part  of  the  defect  in  the  time  of  giving  such  notice,  and  that  plaintiff  could 
not  recover  upon  the  warranty. 

Appeal  from  Keokuk  District  Court, 

Friday,  Maboh  21. 

Action  upon  a  contract  warranting  a  certain  reaping  and 
mowing  machine,  purchased  by  plaintiff  of  defendants.  There 
was  a  judgment  upon  a  verdict  for  plaintiff.  Defendants  ap- 
peal. 

O.  D,  Wooden^  for  appellants. 

Baldwin  <&  McCoy  and  Sampson  <&  Brown,  for  appellee. 

Beok,  J. — I.  The  amended  petition,  upon  which  the  cause 
was  tried,  declares  upon  a  warranty  which  was  signed  by- 
defendants,  and  was  attached  to  or  was  a  part  of  the  order 
given  by  plaintiff  for  the  machiue  in  question.  The  amended 
abstract,  which  is  not  denied,  and  must,  therefore,  be  consid- 
ered as  correct,  alleges  that  the  order  and  contract  of  warranty 
are  in  the  possession  of  defendant,  and  cannot,  for  that  reason, 
be  set  out  by  copy  in  the  petition.  The  defendants  in  their 
answer  admit  that  they  are  manufacturers  of  reapers  and 
niowers,  and  that  plaintiff  gave  the  order  named  in  the  peti- 
tion. Other  allegations  of  the  petition  are  denied.  The 
pleadings  need  not  be  more  particularly  recited. 

II.  After  verdict,  the  defendant  moved  in  arrest  of  judg- 
ment, upon  the  grounds  that  the  petition  does  not  allege  that 
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1.  PLSADiNo :  defendauts  area  corporation  or  copartnership,  nor 
copS^eraUp  that  the  action  is  founded  upon  a  written  instru- 
tioQ:  defect     ment  wherein  defendants' name  and  description 

waived  and  -. 

cured.  are  designated.      Other  grounds  of  the  motion 

are  not  urged  in  argument,  and  need  not,  therefore,  be  here 
stated. 

The  petition  declares  upon  a  contract  in  writing,  and  shows 
that  a  copy  thereof  cannot  be  given.  The  action  is  against 
defendants  by  the  name  in  which  they  signed  the  contract,  ixs 
appears  by  the  instrument  admitted  in  evidence.  According 
to  the  provisions  of  Code,  section  2558,  the  defendants  are 
sufficiently  described  and  designated  in  the  action,  and  it  is 
not  necessary  to  allege  that  they  are  either  a  copartnership  or 
corporation.  The  Harris  Manufacturing  Co.  v*  Marshy  49 
Iowa,  11.  The  alleged  failure  of  the  petition  to  state  that 
the  action  is  founded  upon  a  written  Instrument  designating 
and  naming  defendants,  should  have  been  pointed  out  for 
correction  by  demurrer  or  motion.  As  this  was  not  done, 
objection  cannot  be  afterward  urged.  Code,  §  2650.  The 
motion  in  arrest  of  judgment  was  rightly  overruled. 

III.  A  motion  for  a  new  trial,  on  the  grounds  of  error  in 
the  instructions,  and  that  the  verdict  is  in  conflict  with  the 
evidence,  was  overruled.  We  will  proceed  to  the  considera- 
tion of  questions  arising  upon  errors  assigned  on  this  action 
of  the  court  below. 

The  contract  of  warranty  upon  which  the  action  is  based  is 
in  the  following  language: 

"All  our  machines  are  warranted  to  be  well  built,  of  good 
material,  and  capable  of  cutting,  if  properly  managed,  from 
ten  to  fifteen  acres  per  day.  If,  on  starting  a  machine,  it 
should  in  any  way  prove  defective,  and  not  work  well,  the 
purchaser  shall  give  prompt  notice  to  the  agent  of  whom  he 
purchased  it,  and  allow  time  for  a  person  to  be  sent  to  put  it 
in  order.  If  it  cannot  then  be  made  to  do  good  work,  the 
defective  part  will  be  replaced,  or  the  machine  taken  back, 
and  the  payments  of  money  or  notes  returned.     Keeping  the 
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machine  daring  harvest,  whether  kept  in  use  or  not,  without 
giving  notice  as  above,  shall  be  deemed  conclusive  evidence 
that  the  machine  fills  the  warranty. 

"D.  M.  OSBOBNK  &  Co." 

There  was  evidence  tending  to  show  that  the  machine  was 
purchased  in  June,  and  kept  by  the  plaintiff  without  com- 
plaint, or  any  notice  of  defects  therein,  through  the  following 
harvest,  and  was  used  for  cutting  both  grain  and  grass,  and 
that  it  worked  well.  In  October,  the  plaintiff  attempted  to 
use  it  for  cutting  a  second  crop  of  grass,  and  found  that  it 
failed  to  do  the  work.  After  this,  complaint  was  made  of  the 
machine,  and  notice  given  to  defendant's  agent  that  it  was  de- 
fective. The  agent  of  defendants,  after  the  notice  was  given, 
examined  the  machine,  and  caused  a  rod  connected  with  it  to 
be  changed,  and  gave  some  directions  as  to  its  use.  Upon 
this  branch  of  the  case,  the  district  court  gave  to  the  jury  the 
following  instruction: 

"4.  The  word  'harvest,'  as  used  in  the  warranty  in  this 
case,  means  the  usual  time  of  harvesting  small  grain  and 
grass,  and  should  not  be  construed  as  including  the  cutting 
of  a  second  crop  of  grass  in  the  fall  of  the  year,  after  the  usual 
time  for  cutting  small  grain  and  grass.  If,  therefore,  you 
find  from  the  evidence  that  the  plaintiff  did  not  give  the  no- 
tice provided  for  in  the  warranty  until  in  the  fall  of  the  year, 
while  he  was  cutting  his  second  crop  of  grass,  then  it  was  not 
within  the  time  required  by  said  warranty,  and  your  verdict 
will  be  for  defendant,  unless  you  find  there  was  a  waiver, 
as  hereinafter  explained. 

"5.  If  you  find  that,  after  the  notice  referred  to  in  the  war- 
ranty was  given,  defendant,  through  its  agent,  with  full 
knowledge  and  without  objection  or  protest  of  any  failure  of 
plaintiff  to  give  said  notice  in  proper  time,  visited  plaintiff's 
farm,  investigated  the  defects  of  the  machine,  tested  it,  and 
made  suggestions  in  relation  to  it,  then  you  should  find  that 
there  was  a  waiver  by  defendants  of  such  failure  to  give  said 
notice  at  the  time  required  by  said  warranty." 
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The  fourth  instruction,  omitting  what  is  s^id  in  reference 
to  a  waiver,  is  clearly  correct.    The  word  "harvest"  designates 

2.  WORDS         the  time  when  crops  of  ffrain  and  i?rass  are  irath- 

and  phrases:  ,  ,    ,  /        i  f 

"harvest."  ered,  and  does  not  apply  to  second  crops  cu,t  out 
of  the  harvest  season.  The  condition  of  the  warranty,  that  the 
keeping  of  the  machine  through  harvest,  without  notice  of 
defects,  shall  be  regarded  as  conclusive  evidence  of  the  fulfill- 
ment of  the  contract  of  warranty,  is  absolute,  and  must  bo 
enforced  according  to  the  import  of  its  language.  Bay  lias  v, 
Hennessey^  64  Iowa,  11.  The  law  regards  the  conditions  of 
the  warranty  as  having  been  fulfilled,  and  considers  the  con- 
tract fully  performed  by  defendants. 

IV.  The  fifth  instruction  is  to  the  effect  that  certain  acts 
of  defendant,  done  after  the  performance  of  the  contract  as 

3.  SALK  OF       above  explained,  and  after  notice  given,  would 

reaper  and  ,  ,  ^    .  i*«-l- 

mower:  war-  operate  as  a  waiver  or  the  conditions  requirinfir 

ranty:  waiver  .,^  ..  /»,, 

of^^actsnot  ^^^^^®  before  the  expiration  of  the  harvest  season. 
constitutin«.  The  notice  contemplated  by  the  contract  to  be 
given  by  plaintiff  to  defendant  was,  by  the  terms  of  the  war- 
ranty, to  be  before  the  expiration  of  harvest.  Any  notice 
after  that  time  is  not  provided  for  by  the  contract,  is  a  matter 
entirely  outside  of  the  contract,  and  cannot  have  effect  in  de- 
termining the  rights  of  the  parties.  Compliance  with  the 
requirements  of  such  notice  must  be  regarded  as  a  voluntary 
or  friendly  act  on  the  part  of  the  defendants,  not  as  an  attempt 
to  perform  the  contract.  The  warranty,  in  contemplation  of 
law,  under  its  terms,  had  been  fully  performed,  and  the  rights 
and  liabilities  of  the  parties  under  the  contract  had  been  set- 
tled. Nothing  remained  for  either  party  to  do.  The  acts  of 
the  defendants  contemplated  in  the  instruction  could  not 
have  induced  belief  and  acts  on  the  part  of  plaintiff  which 
would  have  the  effect  to  cause  an  estoppel. 

The  instruction  holds  that  defendants'  acts  waived  the  fail- 
ure of  plaintiff  to  give  notice.  It  is  doubtless  meant  that  de- 
fendants waived  their  rights  under  the  contract  acquired  by 
plaintiff's  failure  to  give  notice.     This  could  only  have  been 
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done  by  defendants  discharging  the  oWigation  and  liability 
incurred  by  plaintiff  by  reason  of  his  failure  to  give  notice; 
in  other  words,  by  consenting  to  the  abrogation  of  the  con- 
dition making  failure  to  give  the  notice  conclusive  evidence 
of  the  performance  of  the  warranty.  It  is,  then,  a  question 
involving  the  satisfaction  and  discharge  of  plaintiff's  lia- 
bility, and  the  surrender  of  defendants'  rights,  by  the  abroga- 
tion of  the  contract.  As  we  have  seen,  the  notice  given  by 
plaintiff,  and  the  acts  of  defendant  in  response  thereto,  were 
not  under. the  contract.  It  cannot  be  claimed  that  they 
amounted  to  the  abrogation  of  any  of  its  conditions,  or  to  the 
discharge  of  plaintiff's  liability  in  any  form,  or  to  the  surren- 
der of  any  rights  held  by  the  defendants  under  the  contract. 
Performance  or  abrogation  of  a  contract  cannot  be  shown  by 
acts  not  contemplated  by  it,  and  done  without  a  purpose  and 
intention  to  that  end. 

We  reach  the  conclusion  that  the  instructions  above  quoted, 
as  far  as  they  relate  to  the  subject  of  waiver  by  defendants,, 
are  erroneous,  and  should  not  have  been  given.  For  this 
error  the  judgment  of  the  district  court  is 

Reversed. 
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FiTZOEBALD  V.  AbBL. 

1  Words  and  Phrases:  ''residence''  and  ''dokicile.**  The  terms 
"residence''  and  * 'domicile"  are  not  necessarily  the  same.  The  first  is 
used  to  indicate  the  place  of  dwelling,  whether  permanent  or  tempor- 
ary; the  second,  to  denote  a  fixed,  permanent  residence,  to  which,  when 
absent,  one  has  the  intention  of  returning. 

2.  Jurisdiction  op  justices  op  the  peace:  actual  residence  of 
dependant:  facts  constitutino.  Where  one  rents  a  house  and  sets 
up  house-keeping  with  his  family  in  a  certain  county,  with  the  design 
of  remaining  there  until  he  has  completed  a  certain  job  of  work,  he 
becomes  an  Actual  resident  of  that  county,  and,  under  section  3507  of  the 
Code,  an  action  for  the  recovery  of  money  may  be  maintained  against 
him  before  a  justice  of  the  peace  of  that  county,  notwithstanding  hia 
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domicile  may  be  in  another  eoonty,  to  which  he  intends  to  return  upon 
the  completion  of  the  job.  Love  r.  Cherry y  24  Iowa,  204,  and  Bradley 
V,  Fraser^  54  Id.,  289,  distinguished. 

Appeal  from  Palo  Alto  Circuit  Court. 

Friday,  Mabou  21. 

Action  upon  a  due  bill  for  $58.80,  brought  before  a  justice 
of  the  peace  of  Palo  Alto  county.  The  defendant  moved  to ' 
dismiss,  on  the  ground  that  he  was  not  a  resident  of  Palo 
Alto  county.  He  supported  his  motion  by  an  affidavit  made 
by  himself,  showing  that  he  was  a  contractor  upon  a  railroad 
which  was  in  process  of  construction;  that  he  had  resided  in 
Des  Moines  county  for  seven  years;  that  he  was  absent  from 
Des  Moines  county  only  for  the  purpose  of  constructing  the 
railroad;  and  that  he  expected  to  return  to  Des  Moines  county 
as  soon  as  the  job  upon  which  he  was  at  work  should  be  com- 
pleted. The  affidavit  also  showed  that,  while  it  was  true  that 
he  had  rented  a  house  in  Palo  Alto  county,  in  which  he  was 
living  and  keeping  house  with  his  family  during  the  time 
that  he  was  performing  his  contract  in  the  construction  of 
the  railroad,  his  family  would  return  with  him  to  Des  Moines 
county  when  his  contract  should  be  completed.  The  justice 
held  the  affidavit  to  be  insufficient  to  show  that  the  defendant 
was  not  a  resident  of  Palo  AUo  county,  and  overruled  the 
motion  to  dismiss,  and  rendered  judgment  for  the  plaintiff. 
Thereupon  the  defendant  removed  the  case  to  the  circuit  court 
upon  a  writ  of  error,  and  the  circuit  court  reversed  the  judg- 
ment of  the  justice  of  the  peace,  and  rendered  judgment 
against  the  plaintiff  for  costs.     The  plaintiff  ajDpeals. 

John  Jensvold^  Jr.^  for  appellant 

C.  E.  Cohoon^  for  appellee. 

Adams,  J. — Three  questions  are  certified,  but,  as  the  deter- 
mination of  one  of  them  will  make  a  final  disposition  of  the 
case,  we  deem  it  sufficient  to  determine  that  one.     The  ques- 
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tlon  is  in  these  words:  "Upon  the  affidavit  as  to  residence, 
is  defendant  a  resident  within,  and  subject  to,  the  jnrisdiction 
of  the  justice  of  the  peace  before  whom  the  case  was 
brought?" 

The  jurisdiction  of  justices  of  the  peace,  when  not  speci- 
ally restricted,  is  co-extensive  with  their  respective  counties. 
Code,  §  3507.  This  provision  is  qualified  by  the  excep- 
•  tion  that  their  jurisdiction  '^does  not  embrace  suits  for  the 
recovery  of  money  against  actual  residents  of  any  other 
county."  In  determining  whether  the  justice  of  the  peace 
in  the  case  at  bar  had  jurisdiction,  we  have  to  determine 
whether  the  defendant  was  an  actual  resident  of  any  other 
county.  He  contends  that  he  was  an  actual  resident  of  Des 
Moines  county.  His  theory  that  he  was  such  resident  is  not 
based  upon  the  fact  that  either  he  or  his  family  was  actually 
living  in  Des  Moines  county  at  that  time,  (for  the  affidavit 
shows  that  they  were  living  in  Palo  Alto  county,)  but  upon 
the  fact  that  they  intended,  when  defendant's  contract  should 
be  completed,  to  return  to  Des  Moines  county.  Whether  the 
word  '^resident,"  as  used  in  the  statute  in  question,  should 
have  precisely  the  same  meaning  as  in  statutes  providing  for 
the  settlement  of  paupers,  or  for  the  exercise  of  the  right  of 
suffrage,  or  for  taxation,  we  need  not  determine.  In  the 
statute  in  question,  the  word  "actual"  is  used  to  qualify  the 
word  "resident,"  and,  besides,  the  manifest  object  of  a  statute 
may  often  be  allowed  some  influence  in  its  construction. 

Proceeding,  then,  with  our  inquiry,  we  have  to  say  that  it 

does  not  necessarily  follow  that  the  defendant  was  an  actual 

1.  WORDS  and  resident  of  Des  Moines  county  because  his  domi- 

'^r^?iice"     cile  was  in  that  county.     Residence  and  domicile 

and  **domi-  ^  .,      ,,  .^   -r^       •     ^ 

die."  are   not  necessarily  the  same.     2  Kent's  Com., 

481,  note;  Love  v.  Cherry ^  24  Iowa,  204 ;  Cohen  v.  Daniels^  26, 
Id., 88.  In  the  latter  case,  Beck,  justice,  said:  "The  distinc- 
tion between  the  import  of  the  terms  residence  and  domicile 
is  obvious.  The  first  is  used  to  indicate  the  place  of  dwelling, 
whether  permanent  or  temporary ;  tlie  second,  to  denote  a  fixed. 
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permanent  residence  to  which,  when  absent,  one  has  the  in* 
tention  of  returning."     The   distinction  here  noted  is  the 
same  as  is  sometimes  made  between  acttuil  residence  and  legal 
residence  or  inhabitancy.     In  Crcmford  v.  Wilson^  4  Barb., 
522,  the  court  said:     ''The  actual  residence  is  not  always  the 
legal  residence  or  inhabitancy  of  a  man.     A  foreign  minister 
actually  resides,  and  is  personally  present,  at  the  court  to 
which  he  is  accredited,  but  his  legal  residence  or  inhabitancy 
and  domicile  are  in  his  own  country."    See  also,  in  this  con- 
nection, Shelion  v.  Tiffin^  6  How.,  185,  and  2  Parsons  on 
Cont.,  578.     In  our  opinion,  whenever  a  man  buys  or  hires 
a  house  and  sets  up  house-keeping  with  his  family,  with  the 
design  of  remaining  there  until  he  has  completed  a  certain 
job  of  work,  he  becomes  an  actual  resident  of  that 
TioN  of  Jus-    county  within  the  meaning  of  the  statute  in  ques- 
p^:  actual  tion,  and  that,  too,  notwithstanding  his  domicile 
f^'ts^^Mti-     '"^y  ^®  ^^  another  county,  to  which  he  intends  to 
tuting.  return  upon  the  completion  of  the  job.     The  ob- 

ject of  the  statute  depriving  justices  of  the  peace  of  juris- 
diction over  actual  non-residents  of  the  county,  was,  doubtless, 
to  secure  persons  against  annoyance  from  suits  where  they 
could  not  conveniently  remain  to  defend.  But  this  reason 
can  not  be  presumed  to  apply,  where  a  person  is  sued  in  a 
county  in  which  he  has  set  up  house-keeping  with  his  family. 
We  are  aware  that  it  was  said  in  Love  v.  Cherry^  above 
cited,  that  the  plaintiff  might  have  two  residences  at  the  same 
time,  a  residence  in  Iowa  and  a  residence  in  Texas,  and  it  was 
held  that  she  might  be  sued  before  a  justice  of  the  peace  in 
the  county  of  her  residence  in  Iowa,  while  actually  in  Texas. 
It  has  been  frequently  said  that  a  person  may  have  more  than 
one  residence,  and  we  have  seen  that  a  person  may  have  an 
actual  residence  in  one  place  and  a  legal  residence  in  another. 
Crawford  v.  Wilson^  above  cited.  But  it  is  certain  that,  if, 
in  Love  v,  Clherry^  Mrs.  Love  had  an  actual  residence  in  Texas, 
she  could  not  be  sued  before  a  justice  of  the  peace  in  Iowa, 
because  that  would  have  been  in  express  contravention  of  the 
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statute.  If  Mrs.  Love,  then,  was  supposed  to  have  had  a  resi- 
dence in  Texas,  it  could  not  have  been  supposed  to  have  been 
an  actual  residence  within  the  meaning  of  the  statute.  The 
fact  appears  to  be  that  Mrs.  Love  had  purchased  a  dwelling 
house  at  the  place  of  her  Iowa  residence,  to-wit.  Mount  Pleas- 
ant, and  had  moved  into  ic  with  her  daughter  and  daughter's 
family,  with  whom  she  lived.  She  went  to  Texas  on  business, 
leaving  behind  her  her  furniture,  a  part  of  her  clothing,  and 
the  family  of  which  she  had  become  a  member,  and  intend^ 
ing  to  return.  So  far,  it  would  ceem  to  be  clear  that  her  ac- 
tual residence  remained  at  Mount  Pleasant.  The  only  evi- 
dence  tending  to  show  otherwise  was  her  testimony  that, 
while  in  Texas,  she  took  out  letters  of  administration  upon 
an  estate,  and,  in  order  to  do  so,  she  was  obliged  to  "take  up 
her  residence  there."  But  her  design  of  returning  does  not 
seem  to  have  been  abandoned.  That  case  differed  from  the 
one  at  bar  in  this,  that  the  family  to  which  Mrs  Love  had  at- 
tached herself  as  a  member,  and  her  furniture,  and  part  of 
her  clothing,  remained  behind  her  at  her  Iowa  i-esidence. 
Service  of  original  notice  in  the  case  was  made  upon  her  by 
a  service  upon  her  daughter,  as  a  member  of  her  family,  be- 
i:ig  the  family  to  which  she  attached  herself  at  Mt.  Pleasant 
In  the  case  at  bar,  the  defendant  took  his  family  with  him. 
We  think  that  thin  case  is  not  controlled  by  Love  v.  Cherry^ 
and  that  the  court  below  erred  in  holding  that  the  justice  of 
the  peace  did  not  have  jurisdiction. 

Reversed. 

supplemental  opinion. 

The  appellee,  in  a  petition  for  rehearing,  calls  our  atten- 
tion to  Bradley  v.  Fraser^  54  Iowa,  289,  and  insists  that, 
while  the  facts  in  that  case  are  not  precisely  like  the  facts  in 
this,  the  difference  is  not  such  as  to  justify  a  difference  in 
ruling. 

The  specific  question  to  be  determined  is,  as  to  whether 
the  defendant  was  an  actual  resident  of  Des  Moines  county 
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or  of  Palo  Alto  county.  It  is  not  easy,  perhaps,  to  lay  down 
a  rnle  by  which  it  can  be  determined  in  all  cases  whether  a 
person  is  an  actual  resident  of  a  given  county,  when  it  is  con- 
ceded that  he  has  a  legal  residence  in  another  county.  But, 
if  a  person  who,  having  a  legal  residence  in  one  county,  goes 
into  another,  and  there  hires  a  house,  and  sets  up  house-keep* 
ing  therein  with  his  family,  with  the  intention  of  remaining 
there  until  he  has  completed  a  certain  job  of  work,  does  not  be- 
come an  actual  resident  of  the  latter  county,  it  would  be  diffi- 
cult to  suppose  a  case  of  actual  residence  in  one  county, 
where  the  legal  residence  is  in  another.  The  appellee  does 
not  contend  that  we  should  put  a  construction  upon  the 
statute  which  would  eliminate  the  word  "actual,"  and  make 
a  person  suable  before  a  justice  of  the  peace  only  in  the 
county  where  he  can  vote;  yet  his  reasoning  would  lead  to 
such  result;  and  it  is  difficult  to  see  how  we  could  affirm  this 
case  without  substantially  so  holding.  But  we  must  allow 
force  to  be  given  to  every  word  of  a  statute,  so  far  as  it  can 
be  done  consistently;  and  it  not  only  can  be  done  in  this  case, 
but,  as  we  have  already  seen,  there  is  a  manifest  reason  for 
the  use  of  the  word  "actual."  The  case  of  Bradley  v,  Fra- 
eer.  difiers  from  the  case  at  bar  in  this,  that  Bach,  whose  resi- 
dence was  drawn  in  issue,  was  not  keeping  honse,  but  board- 
ing at  a  hotel.  It  is  true  that  he  had  been  keeping  house, 
but  he  had  given  it  up.  Whether  he  was  preparing  to  keep 
house  or  not  does  not  appear,  and  it  is  not  material.  Any 
one  can  see. that  that  case  is  distinguishable  from  this.  His 
arrangement  for  remaining  where  he  was  sojourning  was  of 
a  more  temporary  character.  In  the  opinion  in  that  case,  it 
is  true,  some  stress  was  placed  upon  the  fact  that  Bach  was  a 
voter  in  Buchanan  county.  But,  while  that  was  not  of  itself 
a  controlling  circumstance,  it  was  entitled  to  be  considered. 
Bach's  legal  residence  being  established  in  the  neighboring 
county  of  Buchanan,  his  actual  residence  could  not  be  held 
to  be  in  Clayton  county,  without  such  showing  of  facts  as 
would  properly  lead  to  the  conclusion  that  his  actual  and 
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legal  residence  differed.  The  fact  that  he  was  sojourning  at 
a  hotel,  though  he  had  his  family  with  him,  did  not  lead  us 
to  such  conclusion.  We  do  not  say  that  a  hotel  boarder 
might  jiot,  where  boarding,  have  an  actual  residence  as  dis- 
tinguished from  a  legal  residence.  His  engagements,  and  the 
distance  from  his  place  of  legal  residence,  might  be  such  as 
to  clothe  his  sojourn  with  a  considerable  degree  of  perman- 
ence. Every  case  must  be  determined  upon  its  own  facts, 
and  with  due  regard  to  the  object  which  the  statute  was  de- 
signed to  accomplish.  The  petition  for  a  rehearing  must  be 
overruled. 


Fabmeb  &  Sons  y.  Sasseen  et  al. 

1.  Praotioe  in  Supreme  Court:  abstract  not  denied  bt  amend- 

ment TAKEN  AS  muE.  Where  appellant's  abstract  is  not  denied  by  an 
amended  abstract,  it  will  be  taken  as  tnie.  A  denial  contained  in  the 
ar^piinent  will  not  be  considered. 

2.  Judicial  Sale:  satisfaction  of  judgment  by:   sale  set  Asms: 

JUDGMENT  RESTORED.  Where  land  was  sold  at  sheriff's  sale  in  satisfac- 
tion of  plaintiff's  judgment,  but  the  sale  was  afterwards  set  aside  by  the 
court,  held  that  the  satisfaction  of  the  judgment  should  also  have  been 
set  aside;  and  the  overruling  of  a  motion  to  that  end  was  error. 

Appeal  from  Keokuk  District  Court, 

Friday,  Maboh  21. 

In  April,  1879,  the  plaintiffs  recovered  a  judgment  against 
the  defendants.  Execution  thereon  was  issued,  and  thereun- 
der the  plaintiffs  became  the  purchasers  of  certain  real  estate 
belonging  to  the  defendants,  and  thereby  their  judgment  was. 
satisfied  of  record  in  August,  1881.  Thereafter  one  Sing* 
master  commenced  an  action  in  the  circuit  court,  to  correct  a 
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decree  foreclosing  a  mortgage  execnted  to  him  by  the  defend- 
ants, and  a  sale  thereunder,  so  that  it  would  appear  that  he 
had,  under  his  mortgage  and  sale,  the  prior  lien  on  the  real 
estate  purchased  by  the  plaintiffs.  In  March,  1882,  Siugmas- 
ter  obtained  a  decree,  and  it  was  therein  determined  and 
ordered  that  the  land  purchased  by  the  plaintiffs  had  been  sold 
by  the  sheriff  under  the  decree  of  foreclosure,  and  the  same 
by  the  decree  was  included  or  inserted  in  the  Si ngraaster  cer- 
tificate of  purchase,  and  the  sale  of  the  land  to  the  plaintiffs 
was  set  aside.  The  plaintiffs  and  defendants  were  parties  to 
said  action,  but,  neither  having  appealed  therefrom,  the  6am6 
remains  in  full  force  and  effect.  At  the  time  this  decree  was 
entered,  no  deed  had  been  executed  under  the  Singmaster 
foreclosure  and  sale,  and  it  is  claimed  by  the  appellees  that 
the  plaintiffs  had  the  right  to  redeem  from  said  sale.  After- 
ward, in  August,  1882,  a  motion  was  filed  in  the  district  court 
by  the  plaintiffs  to  set  aside  the  satisfaction  of  their  judgment, 
on  the  ground  that  the  sale  had  been  set  aside  by  the  circuit 
court,  as  above  stated,  and  it  had  been  decreed  that,  under 
said  sale,  the  plaintiffs  did  not  obtain  title  to  the  land.  The 
motion  was  overruled,  and  the  plaintiffs  appeal. 

Leggett  cfe  McKemey  and  Sampson  <&  Brown^  for  appellant. 

Mackeyy  Fonda  cfe  Mackey^  for  appellees. 

Seevebs,  J. — I.  Counsel  for  the  appellees  insist  in  argument 
that  there  was  no  bill  of  exceptions  or  certificate  of  the  trial 
1.  PRACTICE  judge  setting  out  the  evidence  introduced,  and, 
<SuSPfab?      therefore,  we  have  nothing  before  us  which  can 

stract  not  de-    ,       _  .       ■.       mi         i  i        . 

nied  by  be  determined.     The  abstract  states  that  it  con- 

amendment 

taken  as  true,  tains  "all  the  pleadings,  evidence  and  other  pro- 
ceedings in  this  cause."  There  is  no  amended  abstract  deny- 
ing this  statement.  The  only  denial  is  in  the  argument  of 
counsel.  In  the  absence  of  an  amended  abstract  denying  the 
statements  contained  in  appellant's  abstract,  the  latter  is 
deemed  to  be  true.     White  v.  Savery^  49  Iowa,  197. 
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II.  It  is  provided  by  statute  that,  where  real  estate  is  pur- 
cliased  at  sheriiPs  sale,  and  the  judgment  on  which  execution 
2.  JUDICIAL  issued  was  not  a  lien  tliereon,  which  fact  was 
tSnoHudg^  unknown  to  the  purchaser,  the  sale  shall  be  set 
^'isiiet'^^  aside  on  motion.  Code,  §  8090.  The  appeUees 
i«8U»^  insist  that  plaintiffs'  judgment  was  a  lien,  and 
that  by  the  purchase  the  plaintiffs  obtained  the  right  of  re- 
demption. In  other  words,  it  is  claimed  that  the  Singmaster 
lien  was  the  prior  lien  only,  and  that  defendants  had  the  legal 
title  on  which  plaintiffs  had  a  lien,  junior  to  that  of  Singmas- 
ter. This  being  so,  it  is  insisted  that  the  plaintiffs  are  not 
entitled  to  the  relief  asked,  and  HaTnamith  v.  Esjpy^  19  Iowa, 
444,  and  Holtzinger  v.  Edwards,  51  Id.,  383,  are  cited  in  sup- 
port of  this  position.  The  cases  cited  are  distinguishable  from 
the  one  at  bar  in  at  least  two  particulars.  In  the  former  cases, 
the  purchaser  had  notice,  actual  or  constructive,  at  the  time 
he  purchased,  of  the  other  and  prior  liens.  In  the  case  at 
bar,  the  plaintiffs  did  not  have  such  notice.  Whether  this 
should  make  any  difference,  we  have  no  occasion  to  deter- 
mine. The  relief  asked  in  the  cited  cases  was  to  set  aside  the 
sale.  In  this  case  the  sale  has  been  set  aside  by  a  competent 
court,  and  it  is  not  claimed  that  such  court  did  not  have  juris- 
diction of  the  subject-matter  and  of  the  parties.  This  being  so, 
it  follows  that  the  decree  of  the  circuit  court  is  not  void,  but 
voidable  at  most,  and,  as  it  has  not  been  appealed  from,  it 
remains  in  full  force.  Now,  whether  the  judgment  of  the 
circuit  court  is  right  or  wrong  is  immaterial.  But,  so  far  as 
these  parties  are  concerned,  it  must  be  regarded  as  a  binding 
adjudication  on  them,  and  their  rights  measured  thereby. 

We  then  have  the  case  where  the  sale  has  been  judicially 
set  aside,  and  it  seems  to  us  that  it  necessarily  follows  that 
the  satisfaction  of  the  judgment  which  followed  the  sale,  and 
was  entered  of  record  by  reason  thereof,  should  be  set  aside. 
The  satisfaction  of  the  judgment  depends  on  whether  there 
was  a  sale.  The  latter  having  been  set  aside,  in  l^al  effect 
there  is  no  sale  to  support  the  satisfaction  of  the  judgment. 
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Whether  the  circuit  court  ought  to  have  set  aside  the  sale,  we 
do  not  determine.  The  district  court  erred  in  overruling  the 
motion. 

Kevbbsed. 
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EoBT  V.  Appanoose  Oountt.  \^  ^ 

(Two  cases.) 

1.  County  Bridges :  liability  of  the  county  for  nbglbct  to  makb 

8LI0HT  REPAIRS.  GoDcedinfiT  that  it  is  tho  daty  of  a  road  8ux>ervi8or  to 
make  sli^rht  repairs  about  a  county  bridge  or  its  approaches,  still  the 
same  duty  devolves  upon  the  county  when  the  repairs  are  not  made  by 
the  road  supervisor.  Code,  §  527.  Wilson  v.  Jefferson  Co.,  13  Iowa, 
181,  distinguished,  and  Moreland  v,  Mitchell  Co,^  40  Iowa,  894,  fol- 
lowed. 

2.  Fraotioe  in  Supreme  Court:  presumption  in  favor  of  trial 

court.  Where  the  evidence  is  not  all  before  this  court,  and  an  instruc- 
tion complained  of  assumes  that  there  was  evidence  tending  to  establish 
a  certain  material  fact,  it  must  be  presumed,  for  the  purpose  of  review- 
ing such  instruction,  that  there  was  such  evidence. 

8. :  error  presumed  to  have  been  prejudicial  unless  the 

contrary  is  shown.  This  court  cannot  presume  that  an  erroneous 
instruction  was  without  prc^judice  unless  that  fact  affirmatively  appears. 

4.  Practioe:  instructions:  specific  better  than  general.  While 
the  refusal  to  give  a  specific  instruction,  the  principal  of  which  is  pre- 
sented in  a  general  instruction  already  given,  may  not  be  ground  for 
reversal,  it  is  better  to  give  the  specific  instruction,  when  requested. 

Appeals  from  Appanoose  Ci/rouU  Court. 

Friday,  March  21. 

These  cases  are  submitted  together,  as  arising  out  of  the 
same  state  of  facts,  and  involving  substantially  the  same 
questions  of  law. 

The  first  is  an  action  brought  by  Isaac  O.  Eoby,  as  father 
of  John  H.  Soby,  for  an  injury  alleged  to  have  been  sus- 
tained by  the  latter,  as  a  minor  child,  by  reason  of  a  defec- 
Vol.  LXIII— 8 
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tive  bridge.  The  latter  is  an  action  brought  by  John  H. 
Eoby  himself,  (by  his  next  friend,)  to  recover  the  damageB 
alleged  to  have  accrued  to  him  from  the  same  injury. 
There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
rendered  for  the  defendant.  The  plaintiff  in  each  action 
appeals. 

Yermillion  <&  Vermillion  and  Miller  <&  Godfrey^  for 
appellants. 

Tannehill  cfe  Fee  and  Geo.  D.  Porter,  for  appellee. 

Adams,  J. — I.  There  was  evidence  tending  to  show  that 
in  May,  1880,  a  defect  occurred  in  one  of  the  so-called  ap- 
proaches of  the  bridge  ;  that  one  of  the  stringers  was  out  of 
level,  and  some  of  the  planks  were  loose  and  displaced;  that, 
while  the  stringers  and  planks  were  in  this  condition,  John 
H.  Eoby,  a  boy  about  eight  years  of  age,  attempted  to  ride  a 
horse  across  the  bridge  ;  that  the  defect  caused  the  horse  to 
stumble,  and  the  boy  fell  from  the  horse  and  was  injured. 

The  court  gave  an  instruction  in  these  words:  "If  you 
find  that  the  injury  to  John  H.  Roby  (if  he  was  injured)  was 
i.couifTY  not  the  result  of  any  original  or  structural  defect 
biiity  of'  '  in  said  bridge  or  its  approaches,  but  wa§  caused 
neglect  to  by  some  loose  plank  or  flooring,  which  might 
repairs.  have  been  nailed  down  and  repaired  by  the  road 

supervisor  with  slight  expense,  and  with  the  means  at  his 
command,  then  the  county  is  not  liable,  and  you  should  find 
for  the  defendant."  The  giving  of  this  instruction  is  as- 
signed as  error. 

In  our  opinion  the  instruction  cannot  be  sustained. 
Whether  any  obligation  rests  on  the  road  supervisor  in  such 
case  we  need  not  determine.  No  sucli  question  is  before  us. 
If  we  should  concede  that  the  road  supervisor  is  under  obli- 
gation to  make  slight  repairs,  we  should  still  feel  constrained 
to  hold  that  a  like  obligation  rests  upon  the  county,  when 
such  repairs  are  not  made  by  the  road  supervisor,  and  are 
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necessary  for  the  public  safety.  The  statute  upon  this  point 
is  unqualified  and  imperative.  Code,  §  527.  We  conld  not 
sustain  the  instruction  without  engrafting  an  exception  upon 
the  statute  for  which  we  find  no  warrant.  The  instruction,  we 
presume,  was  based  upon  certain  language  used  by  Mr.  Justice 
Lowe  in  Wilson  v.  Jefferson  County^  13  Iowa,  181.  But  what 
was  said  in  that  case  is  not  authority  in  this.  It  was  not 
held  in  that  case  that  the  obligation  to  make  slight  repairs 
rested  solely  upon  the  road  supervisor.  This  court,  in  More- 
land  V.  Mitchell  County,  40  Iowa,  394,  referring  to  Wilson 
V.  Jefferson  County,  said:  "Although  it  may  be  the  duty  of 
the  road  supervisor  in  whose  district  the  bridge  is  situated 
to  adjust  a  displaced  plank,  or  something  of  that  description, 
requiring  little  labor  or  expense  to  mend  or  jrepair  the  same, 
yet  the  county  is  not  for  this  reason  relieved  of  its  duty  to 
keep  county  bridges  in  proper  repair,  or  of  the  resulting 
liability  for  a  failure  to  do  so."  In  addition,  it  may  be  said 
respecting  Wilson  v.  Jefferson  County,  if  anything  more 
needs  to  be  said,  that,  at  the  time  of  that  decision,  the  duty 
of  the  county  to  repair  county  bridges  was  not  as  well  defined 
by  statute  as  it  is  now. 

The  appellee,  however,  insists  that  it  does  not  appear  that 

the  bridge  in  question  was  a  county  bridge.     The  statute 

2.  PRACTICE     *bov®  ^\\J^^  defines  county  bridges  as  "all  public 

{SiSrt^'pTe-     bridges  exceeding  forty  feet  in  length,  over  any 

favor  ofcoMt  Stream  crossing  a  state  or  county  highway."     The 

^  ^^'  precise  character  of  this  bridge  is  not  shown  by 

the  evidence.  It  is  possible,  therefore,  that  it  was  not  a 
county  bridge.  But  we  do  not  think  that  we  should  be  justi- 
fied in  assuming  that  it  was  not.  The  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence,  and  what  is  set  out 
does  not  show  that  the  bridge  was  not  a  county  bridge.  On 
the  other  hand,  the  instructions  of  the  court  were  based  upon 
the  theory  that  there  was  evidence  tending  to  show  that  the 
bridge  was  a  county  bridge.  There  being  nothing  to  show 
otherwise,  we  must,  for  the  purpose  of  examining  the  correct- 
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SJi5^S^  such  evidence.  MoMillan  v.  B.  dk  M,  R.  R. 
S?te£r'^  Go.,  46  Iowa,  231.     We  cannot  say  that  an  erron- 

^^^'  eons  instruction  was  without  prejudice,  unless  the 

fact  that  it  was  without  prejudice  appears  aflSrmatively. 

We  ought,  perhaps,  in  this  connection,  to  notice  one  other 
position  taken  by  the  appellee.  If  we  understand  the  argu- 
ment of  its  counsel,  its  position  is  about  as  follows:  The 
defect  which  caused  the  injury  was  in  one  of  the  approaches 
to  the  bridge,  and  it  does  not  appear  that  it  was  in  a  part  for 
the  repair  of  which  the  county  was  responsible. 

To  this  we  have  to  eay  that  an  approach  to  a  bridge  may 
be  a  part  of  the  bridge.  Moreland  v.  Mitchell  Co.,  above 
oAi^PAUKTAO   cited.     In  this  case  the  evidence  does  not  show 

8AMB  Ao  XI O.  ^ 

^^'  that  the  approach  in  question  was  not  a  part  of 

the  bridge.  On  the  other  hand,  the  instructions  are  based 
upon  the  theory  that  there  was  evidence  tending  to  show  that 
it  was.  It  is  true  that  one  instruction  was  given  upon  the 
theory  that  there  was  evidence  tending  to  show  that  the 
approach  was  built  by  the  road  supervisor.  The  appellee 
contends  that  we  must  assume  this  to  be  the  fact,  and  hold  as 
law,  applicable  to  such  fact,  that  the  county  was  not  respon- 
sible for  a  defect  in  a  part  so  built. 

What  the  law  would  be  if  we  could  assume  the  fact,  we 
need  not  determine.  The  evidence  set  out  shows  nothing  as 
to  who  built  the  approach.  While  the  inference  from  the 
instruction  is  that  there  was  evidence  tending  to  show  that 
the  road  supervisor  built  it,  there  might  have  been  evidence 
to  the  contrary.  We  cannot  go  beyond  the  inference  above 
mentioned,  and  that  falls  short  of  justifying  us  in  saying  that 
the  error  pointed  out  was  without  prejudice. 

II.     The  plaintiffs  asked  an  instruction  to  the  effect  that, 

if  one  of  the  board  of  county  supervisors  had  notice  of  the 

4.  pRACTicB :   d®^®ct,  the  county  had  notice.     This  instruction 

sffiaciSrter  ^^  refused.     The  court  had  already  instructed 

than  general,   ^j^^  jury,  in  effect,  that  notice  to  its  "agents  or 
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proper  oflScers"  would  be  notice  to  the  county.  The  court 
doubtless  thought  that  this  was  sufficient.  But,  as  the  notice 
relied  upon  was  notice  to  a  supervisor,  we  think  that  it 
would  have  been  better  to  give  the  instruction  asked.  It 
was  more  specific,  and  was  not,  as  we  understand,  open  to  the 
objection  of  emphasizing  evidence  upon  a  controverted  point. 
We  do  not  say  that  we  should  feel  justified  in  reversing  upon 
this  ground,  if  it  were  the  only  error  complained  of,  but,  as 
the  case  is  to  be  remanded  for  another  trial,  it  has  seemed 
proper  to  say  what  we  have. 

Revebsbd. 


The  State  v.  Tilton. 


1.  Burglary:  evidence:  possession  of  stolen  goods.  Where  defend- 
ant was  indicted  for  the  burglary  of  a  store,  committed  in  February, 
and  the  only  evidence  against  him  was  that  some  of  the  goods  taken 
from  the  store  were  found  in  July  following,  in  a  trunk  used  jointly  by 
defendant  %nd  another,  and  that  defendant  was  at  the  store  the  evening 
before  the  crime  was  committed,  held  that  this  was  not  sufficient  to  jus- 
tify a  verdict  of  guilty,  and,  under  the  instructions  of  the  court,  defend- 
ant should  have  been  acquitted. 

Appeal  from  Jasper  District  Court. 

Friday,  Mabch  21. 

The  defendant  was  indicted  for  the  crime  of  breaking  and 
entering  a  store,  with  the  intent  to  steal  and  carry  away 
goods,  wares  and  merchandise  kept  therein  for  sale.  He  was 
tried  and  convicted,  and  now  appeals  to  this  court. 

Alaohson  Clark^  for  appellant 

Smith  MoPhersoUy  Attorney-general^  for  the  State. 

EoTHBOOK,  Oh.  J. — The  store  in  question  was  broken  into 
on  the  night  of  the  ninth  or  tenth  of  February,  1882,  and  some 
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clothing,  jewelry  and  notions  were  stolen  therefrom.  The  de- 
fendant is  an  unmarried  man,  and  at  that  time  resided  with  his 
father  about  a  mile  and  a  half  from  the  store.  He  remained 
on  his  father's  farm  from  that  time  until  sometime  in  July 
following,  when  he  and  his  sister  went  to  Newton  to  attend 
a  normal  school.  They  kept  their  clothing  in  the  same 
trunk,  and  about  the  last  of  July,  in  the  absence  of  the  de- 
fendant, the  trunk  was  searched,  and  some  of  the  stolen  goods 
were  found  (herein. 

It  appeared  in  evidence  that  the  defendant  had  frequently 
been  at  the  store,  and  that  he  was  there  on  the  evening 
before  the  crime  was  committed.  But  it  is  not  claimed 
that  there  was  anything  peculiar  or  suspicious  in  his  actions. 
The  next  morning,  certain  parties  claim  that  they  tracked  the 
thieves  in  the  direction  towards  defendant's  father's  residence, 
across  a  field,  into  a  public  road,  where  the  trail  was  lost.  It 
is  not  claimed  that  any  of  the  tracks  corresponded  with  tracks 
made  by  the  defendant,  or  that  the  persons  who  made  the 
tracks  may  not  have  gone  elsewhere  than  to  the  residence  of 
the  defendant. 

The  court  instructed  the  jury,  at  the  instance  of  the  defend- 
ant, as  follows: 

"  2.  Tou  are  instructed  that  there  must  be  evidence  to  jus- 
tify the  conviction  of  the  defendant  of  the  crime  charged, 
other  than  the  unexplained  possession  of  goods  recently  burg- 
larized; and  evidence  that  the  defendant  was  in  and  about  the 
store  on  the  evening  preceding  the  burglary  is  not  sufficient, 
even  along  with  the  unexplained  possession  of  goods  recently 
burglarized,  to  justify  a  verdict  of  guilty." 

This  instruction,  as  applied  to  the  recent  possession  of 
goods  buglariously  stolen,  is  correct.  State  v.  Shaffer^  59 
Iowa,  290,  and  authorities  there  cited. 

It  is,  however,  doubtful  whether  the  goods  in  question  could 
be  said  to  be  recently  stolen  when  they  were  found  in  the  trunk, 
or  whether  the  defendant's  possession  of  the  trunk  was  exclusive. 
However  that  may  be,  we  find  nothing  in  this  record  in  any- 
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way  connecting  the  defendant  with  the  crime  charged,  unless 
it  be  the  possession  of  the  goods,  and,  under  the  instruction 
above  set  out,  he  should  have  been  promptly  acquitted. 

Reversed. 


Fbebubo  v.  The  Citt  of  Davenport.  I  93  nJ 

1 104    1821 

1.  Cities  and  Towns:  rights  and  duties  as  to  surface  water.    A   jg  ^1 
city  has  the  undoubted  right  to  bring  its  streets  to  grade  in  such  way.     ^  ..^ 
time  and  manner  as  it  sees  fit;  and  it  has  the  same  right  as  the  owners    118  3851 
of  abutting  lots  to  protect  itself  against  surface  water.    Where,  there- 
fore, the  defendant,  without  negligence,  brought  its  streets  to  grade, 
but  failed  to  construct  adequate  gutters  to  carry  off  the  surface  water, 
and  the  same  flowed  from  the  graded  street  upon  plaintiff  *s  premises, 
which  were  below  the  established  grade^  held  that  the  city  was  not  liable 
to  plaintiff  for  damages  caused  by  such  water,  but  that  it  had  the  right 
to  presume  that  plaintiff  would  bring  his  premises  to  grade,  and  thus 
protect  himself  from  the  overflow. 

For  the  rule  in  the  case  of  agricultural  lands,  see  Livingston  v,  McDonald^ 
21  Iowa,  160.    Other  cases,  cited  at  end  of  opinion,  distinguished. 

Appeal  from  Muscatine  District  Court. 
Friday,  March  21. 

Action  to  recover  damages  caused  by  the  alleged  negli- 
gence of  the  city  in  failing  to  provide  sufficient  outlets  for 
surface  water.  Trial  by  jury,  verdict  and  judgment  for  tlie 
plaintiflT,  and  defendant  appeals. 

C.  M.  Waterman^  for  appellant. 

E,  F.  Richman^  for  appellee. 

Sbevers,  J. — After  stating  that  the  plaintiff  is  the  owner 
of  certain  real  estate  situate  within  the  city,  the  petition  pro- 
ceeds as  follows: 

"  That  petitioner's  house  is  located  on  east  end  of  said  prem- 
ises, and  fronting  on  Mississippi  avenue;  that  a  ravine  runs 
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through  said  premises  from  north  to  south,  and  west  of,  and 
lower  than,  the  foundations  of  plaintiff's  house,  which,  at  the 
time  of  plaintiff's  purchase  of  said  premises  and  for  a  long 
time  thereafter,  afforded  an  outlet  for  the  surface  water  fall- 
ing on  the  streets  and  properties  north  of  the  plaintiff's  said 
premises;  that  the  city,  by  its  street  commissioner,  oflScers, 
agents  and  employes,  by  filling  Fourth  street  across  the  said 
ravine,  north  of  the  petitioner's  said  property,  and  by  cutting 
and  filling  the  said  Mississippi  avenue,  have  so  diverted  the 
said  surface  water  from  its  natural  courses  and  outlets  that 
all  of  such  surface  water,  falling  and  collecting  on  a  large  area 
of  ground,  north  of  plain  tififs  said  premises,  does  and  must  flow 
down  on  the  western  side  of  Mississippi  avenue  and  in  front 
of  plaintiff's  premises;  and  the  said  city,  by  its  said  agents 
and  employes,  has  undertaken  to  conduct  said  water  down  and 
along  the  west  side  of  Mississippi  avenue,  in  gutters  and  pre- 
tended gutters  constructed  for  that  purpose,  at  a  high  grade, 
and  considerably  above  the  floors  and  foundations  of  plaintiff's 
said  house;  that  the  work  so  done  by  said  city  on  said  Mis- 
sissippi avenue,  in  the  first  instance,  was  only  partially  in  ac- 
cordance with  the  grade  legally  adopted  and  established  on 
said  street  by  said  city;  that,  thereupon,  petitioner  made  ap- 
plication to  the  city  council  to  have  the  ground  prepared  in 
front  of  his  said  premises  for  a  sidewalk,  to  serve,  at  least,  as 
a  partial  protection  against  the  flood  turned  into  his  front 
door,  but  the  said  city  refused  and  neglected  to  entertain  his 
said  petition;  that,  thereupon,  petitioner,  at  great  expense, 
raised  his  house  to  conform  to  the  then  actual  grade  of  the 
street,  and  filled  in  ground  between  his  house  and  said  gutter, 
and  constructed  a  heavy  stone  wall  of  some  ten  or  twelve  feet 
in  height  to  protect  his  said  premises,  but  he  had  hardly  com- 
pleted the  said  improvements  and  measures  to  protect  himself 
and  his  property  before  the  city,  by  its  officers,  agents  and 
employes,  again  filled  the  western  side  of  Mississippi  avenue 
in  front  of  his  house,  and  raised  the  gutter  some  two  or  throe 
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feet  higher,  so  that  the  water  conld  flow  over  the  barriers 
plaintiff  had  endeavored  to  interpose. 

<<  The  plaintiff  shows  that  the  gutter  and  pretended  means 
adopted  for  carrying  off  and  beyond  the  petitioner's  premises 
the  said  surface  water  were,  and  are,  ridiculously  inadequate 
for  the  purpose,  and  were  so  known  to  be  at  the  time  they 
were  constructed ;  that  no  engineer  was  consulted  respecting 
the  sufficiency  of  said  gutters  or  ways  for  said  surface  water, 
nor  were  they  constructed  with  reference  to  any  plan  or  sys- 
tem, but  in  utter  and  willful  disregard  of  the  damage  that 
would  ensue  to  plaintiff's  property;  that,  for  several  years 
last  past,  the  surface  water  from  rains  has  continuously  over- 
flowed the  gutters  and  ways  provided  for  it  by  said  city,  to 
and  upon  the  plaintiff  ^s  premises,  destroying  and  washing 
away  his  garden  and  grounds,  and  has  flowed  into  and  through 
his  house  and  cellar,  destroying  and  weakening  its  walls  and 
foundation,  and  rendering  a  portion  of  it  uninhabitable  and 
untenantable,  and  permanently  injuring  said  house." 

The  defendant  denied  the  material  allegations  of  the  peti- 
tion, but  it  was  admitted  that  certain  grading  was  done  on 
Fourth  street.  The  defendant  also  pleaded  that  the  plaintiff 
had  been  guilty  of  contributory  negligence,  and  that  his 
property  is  situate  in  a  ravine  below  the  grade  of  Mis- 
sissippi avenue;  that  he  failed  to  raise  it  to  grade,  or  other- 
wise protect  it  from  being  overflowed ;  and  that  the  damages 
sustained  were  caused  by  an  extraordinary  storm. 

It  will  be  observed  that  it  is  not  alleged  in  the  petition 
that  the  tilling  across  the  ravine  on  Fourth  street  was  negli- 
gently done,  nor  that  its  effect  was  to  collect  surface  water  in 
a  pond  or  reservoir,  which  was  discharged  or  thrown  over  or 
against  plaintiff's  premises,  but  that,  by  reason  of  such  till- 
ing, surface  water  was  diverted  and  caused  to  flow  down  said 
avenue,  and  that,  because  of  the  insufficiency  of  the  "gutter 
and  ways"  provided  by  the  city,  surface  water  has  overflowed 
and  damaged  the  plaintiff's  premises. 

It  will  be  further  observed  that  the  plaintiff's  premises  are 
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eitnate  below  grade,  and  that  he  raised  his  house  and  built  a 
stone  wall  to  conform  to  the  then  actual  grade,  but  that  the 
city  changed  the  gutter  by  raising  it  higher,  so  that  the  water 
could  overflow  the  barriers  so  erected  by  him.  It  is  not, 
however,  alleged  tliat  the  city  acted  negligently  in  raising  the 
gutter,  or  did  what  they  had  no  right  to  do. 

The  evidence  tended  to  sustain  the  allegations  of  the  peti- 
tion. It  will,  therefore,  be  assumed  that,  by  the  filling  done 
on  Fourth  street,  the  surface  water  was  diverted  and  caused 
to  flow  along  Mississippi  avenue,  and  that  the  city  failed  to 
provide  sufficient  gutters  on  the  avenue  to  carry  off  the  in- 
creased flow,  and,  because  of  this  fact,  the  plaintiff's  premises 
were  injured.  There  is  no  evidence  which  tends  to  show  any 
negligence  whatever  on  the  part  of  the  city,  except  the  failure 
to  provide  sufficient  gutters  or  other  passage  ways  for  the 
escape  of  the  surface  water.  There  is  no  evidence  tending  to 
show  that  the  city  purposely  or  unnecessarily  did  anything  it 
should  not  have  done. 

Such  being  the  material  facts,  counsel  for  the  appellant 
insists  that  no  liability  attaches;  and  several  authorities  are 
cited.  The  rule  upon  this  subject  is  thus  stated  in  2  DiUon's 
Municipal  Corporations,  3rd  Ed.,  §  1051:  "There  will  be  a 
liability,  if  the  direct  effect  of  the  work,  particularly  if  it  be  a 
sewer  or  drain,  is  to  collect  an  increased  body  of  water,  and  to 
precipitate  it  on  the  adjoining  property  to  its  injury.  But, 
since  surface  water  is  a  common  enemy,  which  the  lot  owner 
may  fight  by  raising  his  lot  to  grade,  or  in  any  other  proper 
manner,  and  since  the  municipality,  has  the  undoubted  right 
to  bring  its  streets  to  grade,  and  has  as  much  power  to  fight 
surface  water  in  its  streets  as  the  adjoining  private  owner,  it 
is  not  ordinarily,  if  ever,  liable  for  simply  failing  to  provide 
culverts  or  gutters  adequate  to  keep  surface  water  oft'  from 
adjoining  lots  helow  grade^  particularly  if  the  injury  would 
not  have  occurred  had  the  lots  been  filled  up,  so  as  to  have 
been  on  a  level  with  the  street." 

The  authorities  bearing  on  the  above  proposition  will  bo 
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found  cited  in  notes  to  sections  1041,  1042,  1043  and  1044 
in  2  Dillon,  before  cited.  We  regard  the  foregoing  as  a  cor- 
rect statement  of  the  rule  supported  by  the  decided  weight  of 
anthority.  Wets  v.  The  City  of  Madison^  75  Ind.,  241.  It 
is  not  deemed  necessary  to  refer  to  and  comment  on  the  cases 
referred  to  by  Judge  Dillon.  The  law  being  as  stated  by  him, 
the  next  question  is  whether  this  case  is  brought  within  the 
rule.  We  think  it  is,  without  serious  doubt.  The  plaintiff's 
premises  are  below  the  grade  of  the  street,  and  the  defendant 
simply  failed  to  provide  sufficient  water  ways  for  the  passage 
of  the  surface  water.  The  city  had  the  undoubted  right  to 
grade  the  street  in  such  way,  time  and  manner  as  it  saw  fit; 
it  had  the  right  to  protect  itself  from  surface  water,  and  so 
had  the  plaintiff. 

That  the  city  had  the  right  to  make  the  fill  on  Fourth 
street  must,  of  course,  be  conceded.  The  effect  was  to  divert 
the  surface  water  down  Mississippi  avenue.  The  plaintiff 
had  the  right,  and  it  was  his  duty,  to  protect  himself  from 
this  increased  flow.  The  city  had  the  right  to  assume  that 
the  plaintiff  would  bring  his  house  and  premises  to  grade, 
and  to  construct  gutters  or  water  ways  under  such  belief. 
Under  the  undisputed  facts  in  this  case,  we  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  recover,  and,  therefore,  the 
fourth  and  other  paragraphs  of  the  charge  are  erroneous. 

To  the  end  that  we  may  not  be  misunderstood,  we  think  it 
proper  to  refer  briefly  to  certain  decisions  of  this  court.  In 
Livingston  v.  McDonald^  21  Iowa,  160,  the  subject  we  have 
been  considering,  as  applied  to  agricultural  land,  was  largely 
discussed  by  Dillon,  J.,  and  certain  rules,  deduced  from  the 
civil  law,  were  adopted  by  the  court,  which  may  not  be  in 
strict  accord  with  the  views  herein  expressed.  In  the  case 
just  cited,  it  was  said:  "  And,  in  so  holding,  we  add  that  we 
do  not  lay  down  any  rule  applicable  to  town  or  city  property." 
The  other  cases  are  £!U{8  v.  Iowa  City,  29  Iowa,  229;  Simp- 
son  V.  Keokuk,  34  Id.,  568;  Russell  v.  Burlington,  30  Id., 
262;  and  Bartle  v.  The  City  of  Des  Moines,  38  Id.,  414. 
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In  none  of  tliese  cases  was  the  question  nnder  consideration 
in  this  case  either  presented  or  determined. 

It  is  not  deemed  necessary  to  determine  the  other  errors 
assigned  and  discussed  by  counsel,  except  to  say  that  we 
strongly  incline  to  think  the  tenth  instruction  should  have 
been  given  as  asked  by  the  defendant,  and  also  that  the  fourth 
and  fifth  instructions  asked  by  the  deiendant  should  have 
been  given. 

Brvebsed. 


Aldbn  et  al.  v.  Johnson  kt  al. 

Will :  revocation  bt  subsequent  birth  of  child.  The  biiih  of  a 
child  of  a  testator  operates  in  law  to  revoke  a  will  by  him  previously 
made.  Whether  the  rale  would  be  different,  in  case  provision  should 
be  made  in  the  will  for  the  child  subsequently  bom,  is  not  decided. 


2. :  absolute  devise  followed  by  words  of  direction:  ef- 
fect OF  the  added  words.  Where  a  husband  devised  his  property 
•'absolutely,  in  fee  simple,"  to  his  widow,  and,  after  so  disposingr  of  it, 
he  added  laniruage  directing  the  disposition  of  eo  much  thereof  as  should 
remain  at  her  death,  held  that  these  directions  could  not  have  the  effect 
to  limit  her  title  to  the  property;  for,  if  the  added  language  be  regarded 
as  precatoiy  merely,  it  would,  of  course,  have  no  such  effect;  and  if  re- 
garded as  imposing  a  limitation  upon  her  title,  it  would  be  void,  because 
repugnant  to  the  prior  language  of  the  instrament,  by  which  the  absolute 
title  is  conveyed. 

8. :  intektion  of  testator:    how  determined.    In  oider  to 

determine  the  intention  of  the  testator,  courts  can  look  only  to  the  will 
itself,  guided  by  the  established  rules  of  interpretation. 

4.  :  revocation  by  birth  of  child:  who  may  take  advantage 

of.  Where  the  subeequent  birth  of  a  child  has  wrought  the  legal  revo- 
cation of  a  will,  any  person  who,  but  for  the  will,  would  share  in  the 
devised  property,  has  such  an  interest  in  setting  the  will  aside  that  he 
may  maintain  an  action  for  that  purpose. 

Appeal  from  Clarke  Circuit  Court. 

Friday,  Maboh  21. 

Action  in  cliancery  to  set  aside  a  will.     A   decree  was 
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entered  granting  the  prayer  of  petitionerB.     Defendants  ap- 
peal. 

Stuart  BrotheTB^  for  appellants. 

-4.  J,  Johnson  and  Mclntire  Bros.y  for  appellees. 

Beck,  J. — I.  Calvin  R.  Johnson,  in  his  life  time,  executed 
a  will  which  disposes  of  all  his  property  in  the  following 
language: 

"I  give  and  bequeth  nnto  my  wife,  Martha  V.  Johnson, 
absolutely  in  fee  simple,  the  undivided  third  part  of  the  fol- 
lowing real  estate,  situated  and  being  in  Clarke  county,  state 
of  Iowa,  to- wit: 

"  The  n  e  J  of  section  nineteen,  and  the  s  w  ^  of  the  s  w  ^ 
of  section  31,  in  township  71,  range,  27;  also  the  s  w  J  of 
the  s  e  J  of  section  25,  township  72,  range  26;  lots  1,  2, 
3  and  4  in  block  15  in  East  Hopeville;  also  15  acres  off 
the  south  side  of  the  n  w  ^  s  w  J  of  section  6,  township  70, 
range  27,  in  Decatur  county,  Iowa,  together  with  all  and 
singular  the  improvements  thereon,  and  the  appurtenances 
thereunto  belonging  or  appertaining. 

"  I  give  and  bequeath  to  my  said  wife  all  the  personal  prop- 
erty and  effects  of  every  nature  and  kind  of  which  I  may  die 
seized  or  possessed,  wherever  the  same  may  be  found,  as  well 
as  all  the  real  estate  belonging  to  me  at  the  time  of  my  death, 
not  hereinbefore  named  or  described.  It  is  my  will,  and  I 
hereby  direct,  that  any  portion  of  the  property,  real,  personal 
or  mixed,  herein  bequeathed  to  my  said  wife,  and  that  may  re- 
main at  her  death,  shall  be  and  become  the  property  of  any 
surviving  child  or  children,  if  any — the  child  or  children  of 
myself  and  my  said  wife,  and  the  fruits  of  our  marriage.  And 
if  more  than  one  shall  survive  my  said  wife,  then  the  said 
property  shall  be  divided  among  them  all  in  equal  shares; 
but  if  no  such  child  or  children  survive  my  said  wife,  then  it 
is  my  will,  and  I  hereby  direct,  that  all  the  property  herein 
bequeathed  to  my  said  wife,  and  remaining  at  her  death  or 
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remarriage,  shall  revert  to  and  become  the  property  of  mj 
children  by  a  former  marriage,  and  shall  be  divided  among 
them  in  equal  shares.  I  hereby  nominate  and  appoint  my 
wife,  Martha  V.  Johnson,  executrix  of  this  my  last  will  and 
testament." 

This  will  was  admitted  to  probate  after  the  death  of  the 
testator,  and  this  action  is  brought  to  set  it  aside,  on  the 
ground  that,  subsequent  to  the  execution  of  this  will,  a  daugh- 
ter, now  an  infant  of  tender  years,  was  born  to  the  testator. 
The  plaintiffs  are  children  by  a  former  marriage,  and  the  de- 
fendants are  the  widow  of  the  testator  and  his  infant  daugh- 
ter. 

II.  The  sole  question  in  the  case,  namely,  whether  the 
birth  of  the  daughter,  after  the  execution  of  the  will,  in  law 
i.wiLLtrevo-  operated   to   revoke   it,   is   presented   upon   the 

sequen^^birth  pleadings   iu    the  case,  which  need  not  be  par- 

^'  "*^"^-         ticularly  recited. 

This  court  has  often  ruled  that  the  birth  of  a  child  of  the 
testator  operates  as  a  revocation  of  a  will  before  made. 
Negu%  V.  Negus^  46  Iowa,  487 ;  Carey  v.  Baughn^  36  Id., 
540;  McCullum  v.  McKenzie  et  al.y  26  Id.,  510;  Milhum 
V.  Milhum^  60  Id.,  411.  The  facts  of  this  case  bring  it 
within  this  rule. 

III.  Counsel  for  defendants  insist  that,  if  provision  be 
made  in  the  testament  for  the  child  subsequently  born,  it 
will  not  be  vnthin  the  rule,  and  will  stand.  Without  de- 
termining the  correctness  of  this  position,  let  it  be  admitted 
for  the  purposes  of  the  case. 

It  will  be  observed  that  the  will  devises  to  the  testator's 
widow  the  real  estate  in  fee  simple  absolute,  which  is  shown 

2. •         by  the  pleadings  to  be  all  of  his  lands,  and  also 

vS^^fSuowed  bequeaths  to  her  all  the  personal  property  of 
direction:  ef-  which  he  died  possessed.     After  makinir  this  dis- 

lectoftlie  .  .  .•    ,  T  , 

added  words,  position  of  the  property,  it  directs  that  any  por- 
tion which  may  remain  at  the  death  of  the  widow  shall  go  to 
the  surviving  children  of  the  testator  and  his  widow,  and,  if 
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there  be  none,  it  shall,  in  that  case,  be  taken  by  his  children 
of  a  former  marriage.  The  will  gives  the  absolute  title  of 
the  property  to  the  widow,  with  a  subsequent  direction  as  to 
the  disposition  of  whatever  part  may  remain  at  her  death. 
The  words  of  the  will  directing  the  disposition  of  the  prop- 
erty remaining  at  the  death  of  the  widow,  if  regarded  as 
simply  precatory  in  character,  cannot,  of  course,  affect  the 
absolute  title  she  takes  under  the  instrument.  And  if  they 
be  regarded  as  imposing  a  condition  or  limitation,  to  the  ef* 
feet  that  she  shall  take  less  than  the  unqualified  and  absolute 
interest  and  title  in  the  property,  they  are  repugnant  to  prior 
language  of  the  instrument,  divising  to  her  the  fee  simple 
title  in  the  land,  and  an  unqualified  right  to  the  personal 
property,  and  are,  therefore,  void.  See  Rona  et  al.  v.  Mier 
et  aL,  47  Iowa,  607;  and  cases  cited;  Benkert  v.  Jdcohy  et  al.^ 
36  Id.,  273;  Williams  v.  Allison,  33  Id.,  278.  As  to  the 
effect  of  such  a  condition  in  a  deed,  see  Case  v.  Dwire  et  al., 
60  Iowa,  442.  Under  this  rule  of  the  law,  the  widow  acquires 
by  the  terms  of  the  will  all  the  property  of  the  testator, 
without  limitation  or  condition.  No  provision,  therefore,  is 
made  in  the  instrument  for  children  subsequently  bom.  It 
must,  therefore,  be  regarded  as  void. 

IV.  We  need  not  enquire  whether  the  testator  may,  by 
the  express  terms  of  the  will,  cut  off  children  subsequently 
born  from  sharing  in  his  property,  and,  by  the  expression  of 
such  an  intention,  bestow  it  all  upon  others,  for  the  reason 
that  the  question  is  not  presented  by  the  facts  of  the  case. 
No  intention  to  cut  off  the  children  subsequently  born  may 
have  been  entertained  by  the  testator;  on  the  other  hand,  it 
is  possible  that  he  did  intend  to  leave  them  something.  It 
surely  does  not  appear  from  the  will  that  the  testator  did  not 
intend  to  make  some  provision  for  them.  But^  under  the 
rules  of  the  law,  the  will  does  not  sufficiently  express  an  in- 
tention to  provide  for  them,  which  can  be  enforced.     We  can 

^ j^_     look  only  to  the  will  itself,  guided  by  the  rules  of 

te?tot?r?how  interpretation,  in  order  to  determine  the  inten- 
detennined.    ^j^^  ^£  ^Yie  testator,  and  cannot,  for  that  purpose, 
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resort  to  other  sources  to  discover  it.  We  are,  therefore,  re- 
quired to  hold  that  uo  intention  is  expressed  in  the  will  as  to 
children  subsequently  born,  whether  they  shall  or  shall  not 
take  a  part  of  the  estate.  The  will  makes  no  provision  for 
them,  and  we  can  seek  for  the  intention  of  the  testator  no 
further. 

V.  Appellant's  counsel  insist  that  plaintiffs  have  not  such 
an  interest  in  the  property  of  the  estate  that  they  may,  in  its 

4. :revo-  protection,  prosecute  this  action.     If  the  will  be 

bhthofc^id!  set  aside,  they  will  share  in  the  property  of  this 

who  m&v  t&ko  *      *       .^ 

advaotage of .  estate;  they  have  therein  an  interest  contingent 
upon  the  validity  of  the  will.  There  is  no  rule  of  the  law 
which  will  bar  the  doors  of  the  courts,  when  they  seek  to 
enter,  asking  the  judicial  determination  of  the  law  and  the 
facts  whereon  they  base  their  claim  to  the  property. 

The  foregoing  discussion  disposes  of  all  questions  necessary 
to  bedetermined  in  the  case.  The  judgment  of  the  circuit 
court  is  Affibmed. 


Seekel  v.  Nobman  et  al. 


1.  Praotice  in  Supreme  Court:  no  betersal  where  appellant  is 

^OT  PREJUDICED.  Where  appellants  have  obtained  a  more  favorable 
decree  than  they  were  entitled  to,  and  errors,  if  any  there  were,  did  not 
pr^'udice  them,  there  can  be  no  reversal. 

2.  Attorney's  Fees:  allowance  of  whbbe  usxjbt  pleaded.    In  the 

foreclosure  of  a  roortga^  proyidinf?  for  an  attorney's  fee,  where  nsnry 
was  pleaded,  but  not  establinhed,  but  the  amount  of  plaintiff's  recovery 
was  diminished  by  the  amount  of  usuiy  contracted  for  in  other  notes 
between  tlie  same  parties,  but  not  directly  involved  in  the  suit,  held 
that  the  allowance  of  an  attorney's  fee  would  not  be  set  aside. 

Appeal  from  Harrison  District  Court. 

Fbiday,  Maboh  21. 

This  is  an  action  upon  certain  promissory  notes,  and  to 
foreclose  a  mortgage  given  to  secure  the  payment  of  the 
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same.  The  notes  and  mortgage  were  originally  given  to  the 
defendant,  S.  F.  Winch.  He  assigned  the  notes  and  mort- 
gage in  writing  to  the  plaintiff.  At  the  time  of  the  assign- 
ment, there  was  but  one  of  the  notes  due.  The  defendants 
bj  answer,  and  bj  a  cross-bill  against  Winch,  set  up  that  the 
plaintiff  was  not  the  owner  of  the  notes  and  mortgage,  and 
that  Winch  was  the  real  owner,  and  that  all  of  the  notes  were 
usurious.  It  was  further  alleged  that  Winch  was  a  married 
man,  and  that  his  wife  did  not  join  in  the  conveyance  of  the 
land  for  which  the  notes  and  mortgage  were  given,  and  that 
she  still  had  a  contingent  right  of  dower  in  the  land. 

The  cause  was  tried  by  the  court,  and  it  was  found  that 
the  plaintiff  was  the  real  owner  of  the  notes  and  mortgage, 
and  that  she  took  the  assignment  thereof  in  good  faith  and 
without  notice,  and  that  at  the  time  of  the  assignment  one 
of  the  notes  was  due.  It  was  found  that  two  other  notes, 
which  had  been  given  by  the  defendants  to  Winch,  were 
tainted  with  usury,  and  the  amount  of  the  usury  found  to  be 
therein  was  set  off  against  the  note  which  was  due  when 
transferred  to  the  plaintiff,  and  a  decree  was  entered  for  the 
amount  of  the  notes  and  interest,  and  an  attorney's  fee  for 
collection  was  allowed.  After  the  suit  was  commenced,  the 
defendant,  Winch,  filed  in  court  a  conveyance  of  the  land 
from  his  wife  to  the  defendant,  Norman,  to  be  delivered  to 
him  upon  the  performance  of  his  contract.  The  defendants, 
A.  J.  Norman  and  L.  M.  Norman,  appeal. 

S.  JT.  Cochran  and  G.  T.  Kelley^  for  appellants. 

L.  H.  Bolter^  for  appellee. 

EoTHBOOK,  Cn.,  J. — A  careful  reading  of  the  evidence  in 
the  case  leads  us  to  the  conclusion  that  appellants  obtained  a 
more  favorable  decree  than  they  were  entitled  to.  The  notes 
and  mortgage  were  assigned  in  writing  to  the  plaintiff.  The 
evidence  does  not  show  that  she  is  not  the  owner.  We  think 
the  court  correctly  found  that  she  is  the  absolute  owner. 
Vol.  LXIII— 9 
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We  think  it  is  not  shown  by  a  preponderance  of  the  evi- 
dence that  any  nsorj  entered  into  the  notes.  Bat,  as  the 
court  below  found  that  the  payment  of  more  than  ten  per 
cent  per  annnm  was  contracted  for  as  to  certain  other  notes 
not  in  snit,  and  that  the  note  which  was  due  when  the  assign- 
ment was  made  to  the  plaintiff  was  affected  thereby,  and  as 
plaintiff  does  not  appeal,  the  decree  will  not  be  disturbed. 
.  The  conveyance  by  the  wife  of  "Winch  being  on  file  in  the 
court  below  to  be  delivered  to  the  defendants,  they  are  not 
prejudiced  by  the  fact  that  she  did  not  join  with  her  husband 
in  the  original  deed.  Whether  or  not  an  outstanding  con- 
tingent right  of  dower  would  be  available  as  a  defense  or  as 
a  counter-claim,  we  need  not  determine. 

Complaint  is  made  that  the  costs  were  not  taxed  to  the 
plaintiff,  and  that  an  attorney's  fee  was  taxed  against  the 
defendants.  As  we  have  found  that  the  plea  of  usury  was 
not  established  by  the  evidence,  we  cannot  disturb  this  part 
of  the  decree. 

Affirmed. 


,Se^\ 


The  State  v.  Oabhak. 


1.  Criminal  Procedure:  defendant  cannot  waive  tbial  by  jury. 
While,  in  a  civil  cause,  either  party  may  waive  a  trial  by  jury,  (Code,  § 
2740,)  it  is  not  possible,  under  §  4350  of  the  Code,  for  the  defendant  in 
a  criminal  case  to  waive  a  jniy  and  submit  to  a  trial  by  the  court  alone. 
Such  waiver  gives  the  court  no  jurisdiction  to  try  the  cause  without  the 
aid  of  a  jury,  and  a  judgment  of  conviction  rendered  on  such  trial 
must  be  reversed.    Sbevbbs,  J.,  dissenting. 

Appeal  from  Adair  District  Court. 

Fbiday,  Maboh  21. 

The  defendant  was  indicted  for  the  crime  of  an  assault 
with  an  attempt  to  commit  murder.     There  was  a  trial  by 
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the  court  without  a  jury.  The  defendant  was  found  guilty, 
and  was  sentenced  to  confinement  in  the  penitentiary  for  two 
years.     From  the  judgment  he  appeals. 

McNett  cfc  Tisdalej  for  appellant. 

Srwith  McPheraoriy  Attomey-generaly  for  the  State. 

Adams,  J. — ^The  defendant  waived  in  writing  his  right  to  a 
trial  by  jury.  He  now  insists  that  he  had  no  power  to  waive 
such  right. 

In  our  Code  of  Civil  Practice  it  is  provided  that  "  issues 
of  fact  in  an  action  in  an  ordinary  proceeding  must  be  tried 
by  a  jury,  unless  the  same  is  waived."  §  2740.  In  our 
Code  of  Criminal  Procedure  there  is  no  provision  for  the 
waiver  of  a  jury.  On  the  other  hand,  it  is  provided  that 
"an  issue  of  fact  must  be  tried  by  a  jury  of  the  county  in 
which  the  indictment  is  found,  unless  a  change  of  venue  has 
been  awarded."  Sec.  4350.  We  regard  this  provision  as 
excluding  the  jurisdiction  of  the  court,  without  a  jury,  to 
try  such  issue.  Th3  question  presented  is  not  as  to  the 
waiver  of  a  mere  statutory  privilege,  but  an  imperative  pro- 
vision based,  as  we  view  it,  upon  the  soundest  conception  of 
public  policy.  Life  and  liberty  are  too  sacred  to  be  placed 
at  the  disposal  of  any  one  man,  and  always  will  be,  so  long 
as  man  is  fallible.  The  innocent  person,  unduly  influenced 
by  his  consciousness  of  innocence,  and  placing  undue  confi- 
dence in  his  evidence,  would,  when  charged  with  crime,  be  the 
one  most  easily  induced  to  waive  his  safe  guards.  There  is 
no  resemblance  between  such  a  caise  and  that  of  a  person 
pleading  guilty.  In  the  latter  case  there  is  no  trial,  but 
mere  judgment  upon  the  plea. 

If  the  language  of  the  statute  were  less  imperative  than  it 
is,  the  adjudications  would  support  us  in  reaching  the  same 
conclusion.  Sill  v.  The  People^  16  Mich.,  351;  State  v, 
Maine,  27  Conn.,  281;  Bond  v.  State,  17  Ark.,  290;   Wil- 
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son  V.  State,  16  Ark.,  601;  Zeague  v.  State,  36  Md.,  257; 
WilUams  v.  State,  12  Ohio  St,  622;  People  v.  Smith,  9 
Mich.,  193;  United  States  v  Taylor,  3  ilcCrary,  500.  We 
think  that  the  jadgment  of  the  district  court  must  be 

KfiTEBSED. 

Seevebs,  J.,  dissenting. — ^The  defendant  in  the  district 
court  filed  the  following  written  stipulation: 

"  The  defendant,  Thomas  C.  Carman,  hereby  waives  a  trial 
by  jury,  and  by  himself  and  under  the  advice  of  counsel 
requests  the  court  to  hear  and  determine  this  case  without  a 
jury.  This  stipulation  to  hold  for  this  term  only.  Dated 
March  14,  1882. 

Thomas  C.  Carman. 

I.  G.  CuLVEB,      )  Defendants 

D.  W.  Church,   \  Attorneys?'* 

The  trial  was  in  accordance  with  the  stipulation,  and  the 
defendant  was  found  guilty  by  the  court  as  charged  in  the 
indictment. 

It  is  held  in  the  foregoing  opinion  that  the  defendant 
could  not  waive  a  trial  by  jury,  and  elect  to  be  tried  by  the 
court.  This  thought  is  largely  based  on  the  statute  which 
provides  that  a  jury  may  be  waived  in  a  civil  action,  but 
that  there  must  be  a  trial  by  jury  in  a  criminal  action.  It 
is  said  that  the  statute  is  a  limit  on  the  jurisdiction  of  the 
court.  That  the  district  court  had  jurisdiction  of  the  subject 
matter  and  of  the  defendant  cannot  be  doubted.  The  limita- 
tion is  only  as  to  the  form  or  manner  of  the  trial.  It  can- 
not, therefore,  be  of  a  jurisdictional  character.  The  judg- 
ment cannot  be  said  to  be  void,  but  at  most  is  voidable  only, 
and  must  be  corrected  on  error.  If  the  court  had  refused 
the  defendant  a  jury  trial,  this  even,  in  ray  judgment,  would 
not  have  presented  a  jurisdictional  question.  There  is  a 
statute  which  provides,  when  a  change  of  venue  has  been 
granted  in  a  criminal  action,  that  the  clerk  shall  certify  to 
the  indictment  and  other  papers,  and  cause  the  same  to  be 
transmitted  to  the  clerk  of  the  court  to  which  the  change  of 
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venue  has  been  ordered.  Code,  §  4377.  In  The  State  v. 
Swers^  58  Iowa,  102,  it  did  not  appear  of  record  that  the 
indictment  had  been  so  certified,  but  it  was  held  that  the 
statute  was  merely  directory,  and  that  the  defendant  waived 
the  objection  by  proceeding  to  trial.  The  court,  therefore, 
obtained  jurisdiction,  although  the  indictment  had  not  been 
certified  as  the  statute  commanded.  If  one  of  these  statutes 
is  directory,  the  other  cannot  be  mandatory.  The  constitu- 
tion provides  that  the  accused  "  shall  have  the  right  *  *  * 
to  be  confronted  with  the  witnesses  against  him."  This 
language  is  just  as  mandatory  as  that  contained  in  the 
statute  in  question,  and  yet  it  was  held  in  The  State  v,  Pol- 
son^  39  Iowa,  133,  that  a  personal  privilege  only  was  con- 
ferred on  the  accused,  which  he  could  waive,  and  that  such 
waiver  did  not  aflfect  the  jurisdiction  of  the  court.  The  con- 
stitution provides  that  "the  right  of  trial  by  jury  shall  re- 
main inviolate."  Every  one  admits  that  this  means  a  jury 
composed  of  twelve  men.  But  it  was  held  in  The  State  v. 
Kaufman^  51  Iowa,  578,  that  such  a  jury  might  be  waived 
by  the  accused,  and  the  trial  be  had  by  a  jury  composed  of 
eleven  men.  If  the  jury  may  be  composed  of  eleven  men, 
why  would  not  six  men  be  a  lawful  jury,  and,  if  six  may  be, 
why  should  not  one  man  compose  a  la»vful  jury,  if  the 
accused  elected  to  be  so  tried?  One  man  constitutes  the 
court  by  whom  the  defendant  asked  that  the  facts  should  bo 
determined.  Such  man,  therefore,  constituted  the  jury  by 
whom  the  defendant  elected  to  be  tried.  There  is  no  magic 
in  the  name  court.  The  same  man  constituting  the  court 
might,  under  different  circumstances,  constitute  the  jury. 

That  a  personal  right  or  statutory  privilege  conferred  on  a 
person  accused  of  crime  may  be  waived  by  the  person  so 
accused,  has  been  held  in  Tlie  State  v.  Hughes^  4  Iowa,  554; 
The  State  v.  Groome^  10  Id.,  308;  The  State  v.  Ostrander, 
18  Id.,  435;  The  State  v.  Reid,  20  Id.,  413;  and  The  State 
V.  Fetter^  25  Id.,  67.  Besides  this,  I  think  it  can  be  safely 
asserted,  as  the  settled  doctrine  in  this  state,  that  no  one  can 
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be  permitted  to  take  advantage  of  an  error  committed  by  a 
court  which  was  done  at  his  solicitation  and  request;  and 
yet  that  is  the  i-esult  of  the  foregoing  opinion. 

The  statute  under  consideration  in  my  judgment  is  direc- 
tory only,  and  in 'this  I  am  confirmed  by  the  constitutional 
provisions  on  the  same  subject.  The  provisions  that  "the 
right  of  trial  by  jury  shall  remain  inviolate,"  contained  in  § 
9  of  Art.  1,  simply  means  that  the  accused  cannot  be  legally 
deprived  of  such  right.  It  confers  on  the  accused  a  right, 
but  deprives  him  of  none. 

The  next  section  (10)  provides  that  the  accused  "shall  have 
a  right  to  a  speedy  and  public  trial  by  an  impartial  jury." 
Several  rights  are  here  conferred,  but  there  are  no  restric- 
tions. Suppose  the  accused  waives  a  speedy  trial,  or  a  pub- 
lic trial,  could  he  take  advantage  of  such  waiver?  Or  would 
the  jurisdiction  of  the  court  be  afiected?  1  conclude  not. 
Neither  tlie  constitution  nor  the  statute  provides  that  the 
accused  cannot  elect  to  be  tried  by  a  court  which  has  full 
and  complete  jurisdiction,  and  I  am  unable  to  see  why  he 
cannot  be  legally  so  tried,  or  why  he  cannot  demand  the 
right  to  be  so  tried  as  a  personal  privilege  and  right. 

It  is  at  least  intimated  in  the  foregoing  opinion  that  the 
ruling  would  be  the  same  if  there  was  no  statute  on  the  sub- 
ject. Authorities  are  cited  in  support  of  this  proposition. 
I  have  not  examined  them  with  much  care,  because  I  deem 
it  unnecessary.  I  concede  that  the  great  weight  of  authority 
is  opposed  to  iny  view;  but  such  authorities  are  logically  in- 
consistent with  and  opposed  to  The  State  v.  PoUon^  and  I%e 
State  V.  Kaufman^  before  cited.  Such  authorities,  if  fol- 
lowed to  their  logical  results,  would  overrule  the  two  cases 
just  referred  to.  But  I  do  not  understand  the  foregoing 
opinion  to  do  this  in  terms;  but  it  does  so  indirectly,  because 
no  well-grounded  reason  can  be  given  that  there  is  any  dis- 
tinction between  them.  Certainly,  the  foregoing  opinion 
fails  to  do  so.  It  seems  to  be  supposed  that  "life  and  liberty 
are  too  sacred  to  be  placed  at  the  disposal  of  any  one  man, 
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and  that  an  innocent  man  might  be  influenced  to  waive  a  trial 
by  jury,  the  great  safe-guard  provided  by  law.  This  same 
thought  has  been  otherwise  expressed  in  some  of  the  author- 
ities  cited.  That  *'the  state — the  public — have  an  interest  in 
the  preservation  of  the  lives  and  liberties  of  the  citizens,  and 
will  not  allow  them  to  be  taken  away  without  due  process  of 
law."  To  my  mind,  this  reasoning  is  not  satisfactory.  It  is 
certainly  true  that  the  accused  can  plead  guilty.  The  stato 
does  not  interfete  to  protect  the  citizen  in  such  case.  If  he 
may  plead  guilty,  why  may  lie  not  elect  to  be  tried  by  the 
court  instead  of  by  a  jury.  Tlie  innocent  and  fallible  man 
would  be  just  as  likely  to  plead  guilty  as  to  elect  to  be  tried 
by  the  court.  Believing  as  I  do  that  the  foregoing  opinion 
logically  and  by  indirection  overrules  The  State  v.  PoUmi^ 
and  The  State  v.  Kaufman,  I  am  unable  to  assent  thereto. 
In  ray  opinion  the  judgment  of  the  district  court  should  be 
aflSrmed. 


88    7J| 


Toe  State  v.  Williams.  ^ 


Criminal  Procedure:  change  op  venue:  discbetion  of  court. 
The  grantinfir  of  a  change  of  venae  in  a  criminal  case,  on  the  alleged 
gronnd  of  excitement  and  prcgadice  in  the  coonty,  rests  in  the  sonnd       ,^  'J^l 
discretion  of  the  trial  court,  and  an  order  refusing  such  change  will  not       ^ 
be  disturbed  unless  an  abuse  of  discretion  is  affirmatively  shown. 

:  OPENING  statement  to  jury:  abuse  of  PRiyiLEGB  BY  DIS- 
TRICT attorney:  pacts  constituting.  In  this  case,  where  tho  dis- 
trict attorney,  in  his  opening  statement  to  the  jury,  presented  a  full  and 
minute  statement  of  the  facts  which  (he  alleged)  he  expected  to  prove 
upon  the  trial,  many  of  which,  however,  he  failed  to  prove,  and  then 
proceeded,  against  defendant's  repeated  but  unavailing  objections,  to 
argue  the  case  fully  upon  such  assumed  facts,  held  that  such  misconduct 
was  highly  prejudicial  to  defendant,  and  that  the  prejudice  was  not 
waived  by  defendant's  replying  to  such  argument;  and  that  a  verdict 
of  guilty,  returned  under  such  circumstances,  and  judgment  thereon, 
could  not  be  sustained. 
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Appeal  from  Warren  District  Court. 

Thursday,  March  20. 

The  defendant  was  charged  by  indictment  with  murder  in 
the  second  degree,  in  killing  one  L.  K.  Phillips.  He  was 
tried,  convicted,  and  sentenced  to  the  penitentiary  for  thir- 
teen years,  and  he  appeals. 

Phillips  (&  Daify  and  A.  C.  Bislwp^  for  appellant. 
Smith  McPherson^  Attorney-general^  for  the  State. 

Rothrock,  Ch.  J. — I.  The  defendent was  indicted  jointly 
with  A.  J.  Earl,  J.  B.  Frazier,  J.  B.  Anderson,  B.  Daughtery 
and  Seely  Smith.  Tlie  indictment  was  presented  and  filed  in 
August,  1881.  At  the  January  terra,  1882,  of  said  court,  J.  B. 
Frazier  and  A.  J.  Earl  were  tried,  found  guilty,  and  sentenced 
to  the  penitentiary.  The  defendant  was  tried  separately  at 
the  August  terra,  1882. 

Before  entering  upon  the  trial,  the  defendant  presented  to 

the  court  a  petition  for  a  change  of  venue,  based  upon  the 

alleo:ed  excitement  and  preiudice  of  the  inhabi- 

1.  CRIMINAL  «  ^rr  .  ,   .  ,      , 

procdure:  tants  of  Warren  county  asrainst  him;  and  the  ap- 
creMonof^"  plication  was  overruled  and  exceptions  taken, 
court.  ijijjg  petition  was  supported  by  the  affidavits  of  a 

number  of  persons,  and  there  were  counter-affidavits  of  a  very 
lar^e  number  of  persons  tiled  by  the  state.  All  of  the  affi- 
duvits  of  defendant  were  in  general  terras.  No  facts  were 
set  out  therein,  showing  that  there  was  a  state  of  excitement 
and  prejudice  against  the  defendant  in  the  county.  The  affi- 
davits on  the  part  of  the  state  were  in  general  terras.  Now, 
while  it  may  not  be  necessary  to  set  out  in  the  affidavits  spe- 
cially the  prejudice  and  excitement  relied  upon  for  a  change 
of  venue,  in  order  to  authorize  the  court  to  grant  the  applica- 
tion, yet,  where  the  showing  made  is  general,  and  is  resisted 
by  affidavits  upon  the  part  of  the  state,  this  court  will  be 
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slow  to  interfere  with  an  order  denying  the  change.  The 
record  must  show  affirmatively  that  there  was  an  abuse  of 
the  discretion  reposed  in  the  court  in  determining  the  matter. 
We  cannot  say  that  the  application  was  erroneously  overruled. 
As  the  state  becomes  more  populous,  and  the  persons  quali- 
fied to  serve  as  jurors  in  most  of  the  counties  are  now  so 
numerous  as  to  count  up  into  thousands,  the  reasons  which 
existed  for  changes  of  venue  when  the  state  was  sparsely  set- 
tled have  mostly  passed  away,  and  the  instances  are  now  rare 
where  an  impartial  jury  may  not  be  obtained  in  any  case  in 
any  county.  It  is  the  source  of  much  unnecessary  court 
expense,  and,  when  invoked  for  the  purpose  of  delay,  as  it 
often  is,  it  makes  an  opportunity  for  most  willful  and  corrupt 
perjury. 

We  make  these  observations  without  any  application  to 
the  change  of  venue  in  this  case. 

II.  L.  H.  Phillips  was  a  married  man,  and,  with  his  wife 
and  five  children,  the  oldest  being  twelve  years  of  age,  resided 
in  Warren  county.  All  of  the  parties  who  were  indicted  for 
his  murder  were  his  neighbors.  The  homes  of  defendants, 
Williams  and  Anderson,  were  near  to  that  of  Phillips,  so  that 
the  different  members  of  their  families  were  frequently  at 
each  other's  homes  in  a  neighborly  sort  of  way. 

In  the  fall  of  1880,  Phillips  was  arrested  and  bound  over 
to  answer  to  a  charge  of  stealing  wheat.  He  gave  bond  for  his 
appearance  to  answer  the  accusation,  and  the  defendant,  Wil- 
liams, as  his  friend,  signed  the  bond  as  surety.  The  grand 
jury  ignored  the  charge.  In  March,  1881,  he  was  again  ar- 
rested upon  the  same  charge,  and  the  value  of  the  wheat  alleged 
to  have  been  stolen  was  fixed  at  an  amount  so  that  the 
jurisdiction  of  the  offense  was  by  law  conferred  upon  a  justice 
of  the  peace.  There  was  a  trial  before  the  justice  and  a  jury, 
and  the  jury  failed  to  agree.  Another  trial  was  had  before 
the  justice.  The  defendant,  Williams,  was  a  witness  in  this 
prosecution.  He  was  summoned  by  the  state,  but  it  does  not 
appear  what  his  testimony  was  on  the  trial.     The  trial  lasted 
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two  days.  He  was  not  at  the  trial  on  the  first  day,  bat  was 
subpoBnead  and  appeared  on  the  second  day.  After  giving 
his  testimony,  he  went  home,  and  the  attorney  for  the  prose- 
cution,  in  his  argument  to  the  justice,  reflected  severely  upon 
Williams,  but  in  what  manner  does  not  appear.  Sonaeone 
went  after  Williams,  and  he  returned  to  the  place  of  the  trial, 
and,  after  the  close  of  the  arguments,  by  permission  of  the 
justice,  he  called  the  attorney  to  account  for  his  abuse,  and 
wanted  to  know  the  reason  for  it.  The  attorney  referred  him 
to  Phillips,  and  thereupon  the  defendant  expressed  some  feel- 
ing against  Phillips  in  a  general  way. 

In  a  few  days  after  the  trial,  and  on  Tuesday,  Phillips  left 
his  liome  for  Clarke  county.  In  the  evening  after  he  left,  his 
wife  told  her  children  that  she  was  going  to  a  creek  close  by 
to  drown  herself,  and  tliat  she  would  leave  her  bonnet  on  the 
bank  of  the  creek.  She  did  not  drown  herself,  but  went  to  some 
one  of  the  neighbors,  but  to  which  one  does  not  appear,  and 
on  Thursday  evening  she  was  at  Anderson's  house.  She  was 
claiming  that  her  husband  had  abused  and  maltreated  her 
and  threatened  her  life,  and  that  she  needed  protection  from 
him.  The  neigliborhood  had  been  excited  by  the  report  that 
she  had  drowned  herself,  and  search  had  been  made  up 
and  down  the  creek  for  lier  body.  A  consultation  wan  had 
with  the  defendant  and  others,  and  late  in  the  evening,  after 
dark,  two  of  the  parties  went  to  see  the  township  trustees  to 
have  them  do  something  for  the  protection  of  the  woman.  On 
the  next  day  the  trustees  met  at  Anderson's,  and  found  quite 
a  number  of  persons  there.  The  evidence  shows  pretty  clearly 
that,  after  the  trustees  came,  Anderson  sent  for  the  defendant, 
Williams.  At  all  events,  Williams  came  there  very  soon 
after  the  trustees  arrived.  There  was  a  general  consultation 
as  to  what  should  be  done,  and  the  conclusion  was  reached 
that  the  trustees  had  no  authority  in  the  matter,  and  that  the 
best  thing  to  be  done  was  to  have  Mrs.  Phillips  go  l)efore  a 
justice  of  the  peace,  and  have  her  husband  put  under  bonds 
to  keep  the  peace.     The  defendant  took  part  in  thisoonsulta- 
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tion,  by  reading  and  examining  the  law,  and  probably,  to  some 
extent,  by  conversation. 

The  trustees  went  away,  and  there  was  some  talk  among 
the  persons  who  remained  aboat  getting  np  a  team  and  taking 
Mrs.  Phillips  to  a  justice  of  the  peace.  In  the  meantime  din- 
ner was  prepared,  and,  the  men  who  were  present  having  fin- 
ished eating,  Mrs.  Phillips  and  the  female  members  of 
Anderson's  family  were  eating,  when  some  one  said,  "There 
comes  Phillips."  The  house  consisted  of  two  rooms,  one 
main  room  and  a  shed  kitchen.  The  table  was  in  the  main 
room.  .  Phillips  passed  the  end  of  the  house,  and  the  evidence 
is  pretty  conclusive  that  he  saw  his  wife  through  a  window. 
He  went  to  a  back  door  in  the  shed  kitchen,  and,  just  as  he 
reached  there,  the  defendant  and  Seely  Smith  were  at  the  door 
to  prevent  his  entrance.  Phillips  made  an  attempt  to  open 
the  door,  and  the  defendant  and  Smith  pressed  against  it. 
Phillips  succeeded  in  partly  opening  the  door,  so  that,  as  the 
witnesses  describe  it,  he  was  about  one-half  in.  His  head  and 
one  leg  were  inside,  and  one  arm  was  in,  and  the  other  hold- 
ing the  door  casing.  He  seized  defendant  by  the  collar  with 
one  hand,  and,  while  in  this  position,  two  shots  were  fired  into 
his  body,  one  by  Earl  and  one  by  Anderson,  and  the  evidence 
tends  to  show  that  another  shot  was  fired  by  Frazier.  The 
effect  of  the  wounds  was  such  that  Phillips  almost  instantly 
died. 

When  Phillips  approached  the  door,  he  was  told  by  Ander- 
son that  he  must  not  come  into  the  house,  and  this  was  re- 
peated to  him  several  times,  with  the  admonition  that  if  ho 
did  he  would  be  shot.  Phillips,  repeatedly  and  with  oaths, 
declared  that  if  he  was  not  let  into  the  house  he  would  kill 
every  man,  woman,  and  child  in  the  house.  When  Phillips 
attempted  to  effect  an  entrance,  or  rather  when  it  was  known 
that  he  was  coming,  his  wife  exclaimed,  "He  will  kill  me,"  and 
she  went  under  a  bed.  It  does  not  appear  that  Williams  said 
anything  after  it  was  known  that  Phillips  was  coming.  It 
was  claimed  by  the  state  upon  the  trial  that  defendant,  and 
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the  other  parties  who  were  indicted  with  him,  formed  a  con- 
spiracy to  take  the  life  of  Phillips,  and  that  the  effort  of  Wil- 
liams and  Smith  to  keep  Phillips  out  of  the  house  was  a  mere 
pretense  and  a  cloak  to  shield  themselves  from  criminal 
responsibility  for  taking  liis  life.  It  was  further  claimed  that, 
if  there  was  no  conspiracy  entered  into  by  the  defendants  be- 
fore the  time  of  the  tragedy,  the  taking  of  the  life  of  Phillips 
was  not  excusable  on  the  ground  of  self-defense,  and  that  the 
defendant,  Williams,  although  he  was  silent,  and  did  nothing 
but  try  to  prevent  Phillips  from  coming  into  the  house,  was 
an  aider  and  abettor  of  the  crime,  and  equally  guilty  with 
those  who  fired  the  fatal  shots. 

We  have  not  set  out  the  evidence  which  the  state  claimed 
established  a  conspiracy,  because  we  think  the  case  must  be 
disposed  of  without  reference  to  the  question  whether  a  con- 
spiracy was  proved  or  not.  We  will,  however,  make  some 
further  reference  to  the  evidence,  wlien  we  come  to  consider 
the  next  question  in  the  case. 

III.  It  is  provided  in  section  4420  of  the  Code,  that  at 
the  opening  of  the  trial  the  district  attorney  may  briefly  state 

2, topen-  ^^®  evidence  by  which  he  expects  to  sustain  the 

tSfiS^^^SSe  indictment.  After  the  jury  was  impaneled,  the 
by  Sfstricif at-  district  attomoy  commenced  to  make  his  opening 
consirtuting.  statement.  After  he  had  proceeded  for  a  few 
minutes,  at  the  request  of  the  defendant  the  remainder  of  his 
statement  was  taken  down  in  writing.  What  length  of  time 
was  consumed  in  this  address  the  record  does  not  show,  but 
it  does  show  that  it  was  of  very  great  length,  and  that  it  was 
not  only  a  statement  of  the  evidence  which  it  was  expected 
would  be  introduced,  but  it  was  a  full  and  exhaustive  argu- 
ment of  the  case,  and  much  of  it  upon  a  state  of  facts  which 
does  not  appear  in  the  evidence.  Counsel  may  be  deceived  as  to 
some  of  the  evidence  which  they  expect  to  introduce.  They 
may  be  deceived  by  previous  statements  of  witnesses,  or  may 
be  in  error  as  to  what  they  can  prove,  or  may  make  state 
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ments  of  incompetent  evidence,  and  in  such  case  an  error  in 
the  opening  statement  to  the  jury  is  excusable. 

During  the  progress  of  this  address,  the  counsel  for  the  de- 
fendant made  frequent  but  unavailing  objections.  As  exam- 
ples of  the  unfairness  of  this  statement  or  address,  we  will 
make  two  quotations  therefrom.  One  of  them  is  in  .these 
words: 

"Wlien  Phillips  came  to  the  back  door,  Seely  Smith  and 
Williams  kept  him  out  for  a  moment  or  two.  Crow  was  in 
the  back  room.  If  they  had  wanted  to,  they  could  have  kept 
Phillips  out,  but  they  kept  him  out  until  Frazier,  Anderson 
and  Smith  had  got  their  guns  pointed  and  ready.  It  did'n't 
take  long.  Now  they  did  hold  him  out  for  a  moment  or  two, 
but  as  soon  as  the  three  men  I  have  named  got  to  the  middle 
door,  between  the  back  kitchen  and  tlie  log  part,  as  they  got 
there,  they  stepped  back  and  let  him  in,  and,  as  soon  as  he  put 
his  head  inside  the  door,  bang  went  the  first  gun." 

Now,  there  is  not  a  syllable  of  evidence  to  justify  this  ar- 
gument. All  of  the  evidence  shows  that  the  defendant  and 
Smith  resisted  the  entrance  of  Phillips  through  the  door  to 
the  last.     Another  extract  from  this  address  is  as  follows: 

"Now  it  seems  tliat  Williams'  wife  sort  of  set  up  as  a  doc- 
tor. While  Phillips  was  here  (at  Indianola)  tending  court, 
Williams  went  to  Phillips'  house  and  got  a  lot  of  chickens  at 
his  house,  they  being  delivered  by  Mrs.  Phillips  on  account 
of  some  sort  of  medical  services  rendered  to  Mrs.  Phillips. 
That  is,  Williams'  wife  had  been  rendering  these  medical 
services,  and  Mrs.  Phillips  said  they  should  have  the  chickens, 
and  she  would  pay  them  some  money  besides.  He  came 
there  in  the  absence  of  Phillips  and  took  them  away.  I  need 
not  say  what  these  services  were,  but  they  were  such  that  it 
was  known  Phillipa  would  object  to  it  if  he  was  at  home.  Hence 
the  chickens  were  turned  over  to  Williams  in  Phillips'  ab- 
sence." 

The  evidence  shows  that  Mrs.  Phillips  let  Williams  have 
some  chickens  in  the  absence  of  her  husband,  and  that,  when 
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lier  husband  was  afterwards  advised  of  the  fact  he  was  angrj 
about  it.  But  there  is  not  one  word  of  testimony  as  to 
whether  or  not  Mrs.  Williams  claimed  to  be  a  doctor,  or 
whether  she  rendered  any  medical  services  to  Mrs.  Phillips. 
Indeed,  the  evidence  does  not  show  upon  what  consideration 
the  Qhickens  were  delivered  to  Williams,  and  no  inference 
from  anything  in  the  record  can  justify  the  insinuation  that 
improper  medical  services  were  rendered  to  Mrs.  Phillips. 

There  are  many  other  statements  in  this  remarkable  ad- 
dress, which  are  wholly  without  support  or  justification  from 
the  record.  We  need  not  say  that  such  a  proceeding  was  un- 
fair to  the  defendant,  and  that  it  was  calcinated  to  prejudice 
him  in  the  minds  of  the  jury  at  the  very  outset  of  the  trial 
of  the  cause.  Indeed,  after  a  careful  reading  of  the  whole 
record,  we  were  compelled  to  read  it  again,  to  assure  ourselves 
of  what  was  in  the  evidence  as  distinguished  from  the  opening 
statement  of  the  district  attorney.  The  address  to  the  jury 
was  a  violation  of  both  the  letter  and  spirit  of  the  statute 
above  cited. 

After  this  address,  one  of  the  defendant's  counsel  made  an 
elaborate  reply  thereto,  in  which  he  sought  to  answer  the 
same.  The  attorney-general  has  caused  this  reply  to  be 
printed  in  an  additional  abstract,  "as  a  counter  irritant,"  as  he 
expresses  it;  and,  speaking  of  the  address  of  the  district  at- 
torney, he  says:  "If  it  be  said  that  it  was  intended  to  and 
probably  did  take  the  place  of  testimony^  then  I  say  that 
such  was  the  office  intended  for  the  statement  of  defendant's 
counsel;  and,  because  the  question  of  veracity  thus  raised 
was  decided  in  favor  of  the  district  attorney,  defendant  should 
not  now  be  allowed  to  complain." 

This  is  probably  as  sound  an  argument  as  can  be  made  in  jus- 
tification of  the  course  pursued  in  the  opening  of  the  trial  in 
this  case.  The  ready  and  complete  answer  to  it  is,  that  there 
is  no  law  authorizing  men  to  be  sent  to  the  penitentiary  upon 
the  statements  of  a  district  attorney,  made  in  opening  the 
ease  to  the  jury,  and  that  the  defendant  waived  no  right  by  re- 
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plying  thereto.     We  are  thus  met  with  revisible  error  at  the 
very  threshold  of  this  case.     We  need  go  no  further. 

The  judgment  of  the  district  is  reversed,  and  the  cause  re- 
manded  for  a  new  trial, 

Keversed. 
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"      WILLIAM  H.  SEEVERS, 
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Judges. 


Thb  Will  of  Olson. 

Will:  DOMICILE  OF  testator:  jurisdiction  OF  probate  court.  The 
place  where  a  person  lives  and  dies  is  taken  to  be  his  domicile  until  facts 
adduced  establish  the  contrary;  and  where,  as  in  this  case,  the  testator, 
being  in  poor  health,  left  his  place  of  residence  in  Illinois,  with  the 
intention  of  making  his  future  home  elsewhere,  and,  after  staying  a 
short  time  at  each  of  several  places  in  quest  of  health  and  buFiness,  he 
despaired^'of  regaining  his  health,  and  finally  settled  down  with  his 
widowed  mother,  whose  home  was  in  Taylor  county,  Iowa,  intending 
to  remain  there  an  indifinite  time,  and  at  which  place  he  was  married 
and  made  his  wUl,  and  soon  afterward  died,  held  that  Taylor  county, 
Iowa,  was  his  domicile  at  the  time  of  his  death;  that  the  circuit  court 
of  that  county  had  junsdicition  of  proceedings  to  probate  the  will;  and 
Vol.  LXIII  -10 
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that  it  was  error  to  dismiss  such  proceeding^,  upon  the  motion  of  alleged 
creditors  resident  in  Illinois,  who  claimed  that  the  testator  had  his  domi« 
cile  in  that  state,  and  that  the  will  should  be  probated  there. 

Appeal  from  Taylor  Circuit  Court. 
Tuesday,  April  8. 

This  is  a  proceeding  in  which  it  was  sought  to  probate  the 
last  will  and  testament  of  P.  S.  Olson,  who  died  in  Taylor 
county,  in  this  state,  in  December,  1882.  The  will  was  filed 
in  the  oflBce  of  the  clerk  of  the  Taylor  circuit  court,  and  a 
time  was  fixed  for  the  probate  thereof.  Certain  parties,  resi- 
dent of  the  state  of  Illinois,  claiming  to  be  creditors  of  the 
testator,  appeared  and  moved  to  dismiss  the  proceeding,  be- 
cause the  testator  at  the  time  of  his  death  was  not  a  resident 
of  the  state  of  Iowa,  and  had  no  property  in  this  state;  and 
because  he  was  a  resident  of  the  state  of  Illinois,  and  the  cir- 
cuit court  of  Taylor  county  had  no  jurisdiction  to  probate 
the  will. 

The  widow  of  the  testator,  and  his  mother  and  sister,  de- 
visees under  the  will,  took  issue  upon  the  motion,  by  aver- 
ring that  the  testator  at  the  time  of  making  said  will,  and  at 
the  time  of  his  death,  had  his  domicile  in  Taylor  county, 
Iowa.  The  motion  to  dismiss  was  heard  by  the  court,  and 
was  sustained,  and  the  probate  of  the  will  was  refused.  The 
widow  and  other  proponents  of  the  will  appeal. 

Fmriy  Hedrick  <&  Leonard  and  H.  Bigelow^  for  appellants. 

Shepard  cfe  Maraton^  for  appellees. 

RoTHBOOK,  Ch.  J. — I.  It  is  conceded  that  the  will  was  ex- 
ecuted in  Taylor  county,  and  that,  shortly  after  it  was  made, 
the  testator  died  in  that  county.  The  witnesses  to  the  will 
were  residents  of  that  county,  and  the  will  remained  in  the 
county,  and  was  there  presented  for  probate.  There  is  some 
question  in  our  minds  as  to  whether  it  should  not  have  been 
there  proved,  no  matter  where  the  domicile  or  residence  of 
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the  testator  was  at  the  time  of  his  death.  But,  as  the  court 
below  and  the  parties  in  this  appeal  appear  to  be  of  the  opin- 
ion that  the  domicile  of  the  testator  is  a  material  question, 
and  as  a  determination  thereof  disposes  of  the  case  very  satis- 
factorily, as  it  appears  to  us,  we  will  proceed  to  a  consider- 
ation of  the  appeal  as  it  is  presented  to  us.  The  property 
bequeathed  by  the  will  is  the  avails  of  certain  life  insurance, 
and  we  presume  the  cause  of  the  contest  is  whether  the  estate 
shall  be  administered  under  the  laws  of  Illinois  or  of  Iowa. 

It  appears  from  the  evidence  that  the  deceased  was  engaged 
in  business  at  Woodhull,  Henry  county,  Illinois,  for  three  or 
four  years  prior  to  September,  1882.  He  was  at  that  time 
an  unmarried  man,  and  made  his  home  at  Woodhull.  In  Sep- 
tember, 1882,  he  sold  out  his  business  at  Woodhull,  and  made 
a  trip  to  St.  Louis,  Missouri,  returning  in  October  following. 
Afterwards  he  took  a  trip  west,  visiting  Iowa  and  Kansas, 
looking  for  a  location  in  which  to  engage  in  business.  He 
returned  to  Woodhull,  and  voted  at  the  general  election  in 
November  of  that  year.  From  this  point  the  court  found 
the  following  facts  relating  to  his  movements  and  acts  up  to 
the  time  of  his  death: 

"That  about  the  tenth  of  November  he  gave  up  his  rooms 
which  he  had  been  occupying,  sold  all  his  personal  effects,  ex- 
cept some  pictures,  oil  paintings,  an  office  chair,  And  some 
small  souvenirs  which  he  retained,  declaring  that  it  was  his 
intention  to  leave  and  not  again  return.  He  left  the  town  of 
Woodhull,  and,  being  in  poor  health,  went  to  Eureka  Springs, 
Ark.,  stopping  there  some  two  weeks.  He  visited  his  uncle 
at  Salina,  Kan.,  having  in  view  a  place  to  locate  in  business, 
or  to  select  a  place  for  a  home. 

"  That  in  the  month  of  December,  his  health  still  continu- 
ing to  be  poor,  he  left  his  uncle*^  in  Salina,  Kan.,  having 
previously  sent  for  a  young  lady  with  whom  he  was  at  that 
time  engaged  to  be  married,  who  joined  him  there,  and  they 
two  came  to  his  widowed  mother's,  (in  Taylor  county,  Iowa,) 
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who  lived  upon  a  farm,  Iiaving  something  like  a  year  and  a 
half  prior  thereto  removed  from  Illinois  to  said  farm. 

'^The  disclosed  par[X)se  of  said  deceased  in  coming  to  his 
mother's  home  was  to  stay  until  he  got  well,  witli  no  evidence 
disclosing  a  purpose  to  return  to  Illinois  at  any  time  for  the 
purpose  of  living  there. 

"That  he  stayed  with  his  mother  something  like  one  week, 
when  he  left  his  mother's  home  to  come  to  the  town  of  Bed- 
ford in  said  county,  for  the  purpose  of  procuring  medical 
treatment.  That  in  the  course  of  three  or  four  days  there- 
after he  was  married  to  the  lady  to  whom  he  had  been  en- 
gaged, made  his  will  tlie  same  day,  in  which  he  described  him- 
self as  a  resident  of  Woodhull,  Ills.,  and  died  the  next  day 
after  so  making  his  will." 

We  think  it  should  further  have  been  found,  as  a  fact  from 
the  evidence,  that  the  deceased,  when  he  went  to  his  mother's 
house,  did  not  expect  to  recover.  While  at  the  home  of  his 
uncle  in  Salina,  Kansas,  he  addressed  a  letter  to  his  mother 
and  sister,  in  which  he  used  this  language:  "  I  would  like  to 
come  out  and  stay  with  you  if  I  could  get  there.  The  folks 
here  are  as  good  and  kind  to  me  as  they  can  possibly  be. 
Still  I  am  homesick,  lonesome,  and  completely  discouraged. 
I  may  live  six  months,  and  probably  not  that  many  days.  I 
am  certai^ily  in  a  very  bad  fix,  and  have  very  few  chances  of 
regaining  my  health." 

There  is  no  dispute  that,  when  deceased  left  Woodhull,  in 
November,  he  declared  his  purpose  to  abandon  that  place  as 
a  home,  and  all  his  acts  at  that  time  and  afterwards  show 
that  his  reaioval  therefrom  was  actual  and  permanent.  He 
took  his  trunk  and  clothing,  a  gun,  and  his  watch,  and  (as  we 
understand  it)  his  life  insurance  policy  with  him.  His  trunk 
was  lost,  or  not  shipped  to  him  immediately  after  he  arrived 
at  his  mother's  house.  The  key  thereto  was  left  with  his 
wife,  and  the  trunk  arrived  after  his  death.  A  brother,  who 
is  an  Illinois  creditor,  (or  claims  to  be  such,)  without  the  con- 
sent of  the  wife,  had  the  trunk  shipped  to  Illinois,  and,  by 
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some  means  not  disclosed  in  evidence,  he  obtained  the  life 
insurance  policy  and  sent  it  to  one  of  his  attorneys.  The 
widow  testifies  as  follows:  "  I  never  authorized  him  to  enter 
that  trunk.  The  keys  were  left  with  me,  and  I  still  have 
them.  I  never  authorized  any  one  to  break  into  the  trunk 
or  take  anything  therefrom."  We  suppose  these  acts  were 
for  the  purpose  of  taking  away  the  jurisdiction  of  the  Tay- 
lor circuit  court  to  administer  upon  the  estate. 

But,  returning  to  the  question  of  domicile,  we  think  it  is 
very  clear  that  the  homo  of  the  deceased  at  the  time  of  his 
death  was  in  Taylor  county.  The  place  where  a  person  lives 
and  dies  is  taken  to  bahis  domicile  until  facts  adduced  estab- 
lish the  contrary.  What  facts  have  appellees  shown  to  rebut 
the  presumption  that  the  only  home  the  deceased  had  was  in 
Taylor  county?  They  prove  nothing.  They  concede  that  he 
had  left  Woodhull,  intending  to  abandon  it  as  a  home.  It 
is  true,  as  claimed  by  appellees,  that  a  domicile  once  acquired 
is  presumed  to  continue  until  it  is  shown  to  have  been 
changed.  But  the  same  evidence  which  shows  a  domicile  in 
Illinois  shows  that  it  was  abandoned.  And  the  deceased, 
when  he  made  his  will  and  died,  was  not  in  transit  to  another 
home.  He  had  gone  home  to  his  mother  to  remain  an  indefi- 
nite time.  He  had  all  his  worldly  possessions  with  him  or 
in  transit  there,  except  the  few  articles  left  at  Woodhull.  It 
is  true,  as  argued  by  appellees,  that  no  perkon  can  have  two 
domiciles — that  the  old  domicile  continues  until  the  new  one 
is  acquired.  But  in  this  case  the  evidence  shows  that  the  de- 
ceased intended  to  change  his  domicile,  and  that  he  actually 
went  to  Taylor  county  to  what  he  regarded  as  his  home.  It 
was  his  fixed  place  of  residence  for  an  indefinite  time  at  least, 
with  no  intention  of  returning  to  his  former  home. 

It  appears  from  a  motion  in  the  case  that  the  clerk  of  the 
circuit  court  made  certain  corrections  in  the  record  after  the 
appeal  was  taken.  It  is  unnecessary  to  determine  the  mo- 
tion, or  make  further  reference  to  it  than  to  say  that,  if  the 
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record  be  taken  as  appellees  claim  it  should  be,  our  couclu- 
sion  upon  the  evidence  would  not  be  different. 

RsYBBflED. 


DuNOAN  V.  Duncan. 


1.  Action  in  Partition:  attornet^s  fees  as  costs:  when  not  al- 
lowed. Whether  in  any  case  the  plaintiff  in  partition  can  have  his 
attorney *s  fees  taxed  as  a  part  of  the  costs,  is  not  in  this  case  decided; 
but  this  cannot  be  done  in  a  partition  suit  wherein  there  is  a  contest, 
as  contemplated  by  sections  3282,  3297  of  the  Code;  and  the  facts  of 
this  case  (see  opinion)  show  that  it  inrolyed  snch  a  contest  in  fact,  if  not 
upon  the  face  of  the  pleadings. 

Appeal  from  Lovsia  Circuit  Court. 

Tuesday,  April  8. 

Action  for  partition  of  certain  land.  After  the  shares 
were  settled,  the  parties  agreed  upon  a  division  of  the  land, 
and  that  the  action  should  be  dismissed.  Before  dismissal, 
however,  the  plaintiff  filed  a  motion  to  tax  his  attorney's  fees 
as  a  part  of  the  costs,  which  motion  was  overruled.  The 
plaintiff  excepted,  and  from  the  order  overruling  the  motion 
he  appeals. 

Caldwell  cfe  Forbes^  for  appellant. 

Sprague  cfe  Springer^  for  appellee. 

Adams,  J. — Section  3297  of  the  Code  provides  as  follows: 
"All  the  costs  of  the  proceedings  in  partition  shall  be  paid  in 
the  first  instance  by  the  plaintiffs,  but  eventually  by  all  the 
parties,  in  proportion  to  their  interests,  except  those  costs 
which  are  created  by  contests  as  above  provided." 

Whether  attorney's  fees  can  be  taxed  as  costs  in  any  parti- 
tion suit  we  need  not  determine.      They  certainly  cannot  in  a 
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suit  in  which  there  is  a  contest  within  the  meaning  of  the 
section  above  quoted.  The  plaintiff  denies  that  there  was 
such  contest. 

The  plaintiff  claimed  in  his  petition  that  he  was  the  owner 
of  one-tenth  of  the  land.  The  defendant  filed  an  answer 
pleading,  in  substance,  that  the  plaintiff  had  received  $400 
as  an  advancement,  and  asked  that  partition  be  made  with 
reference  to  such  fact.  To  the  answer  the  plaintiff  tiled  a 
reply,  denying  the  allegations  of  the  answer,  so  far  as  they 
were  in  conflict  with  the  plaintiff's  right  to  recover  as  shown 
in  the  petition 

While  the  pleadings  cannot  be  regarded  as  models,  it  is  evi- 
dent that  the  parties  regarded  them  as  presenting  an  issue  to 
be  tried,  and  we  infer  that  an  issue  supposed  to  be  presented 
by  them  was  tried.  The  court  found  that  the  plaintiff  had 
received  $400  as  an  advancement,  and  charged  him  thai, 
amount  in  settling  his  share  of  the  property. 

To  determine  whether  this  contest  was  such  as  is  referred 
to  in  the  section  above  quoted,  wc  must  refer  to  section  3282. 
That  provides  that  the  defendants  may  deny  the  interests  of 
any  of  the  plaintiffs.  Now,  while  we  cannot  say  that  the 
defendant  in  the  case  at  bar  expressly  denied  the  interest  of 
plaintiff  to  be  what  he  averred  it  to  be,  yet  it  seems  to  ue 
that  he  did  so,  at  least  inferentially,  and  that  his  answer 
was  so  treated  by  both  the  plaintiff  and  the  court.  In  deter- 
mining whether  there  was  a  contest  respecting  the  extent  of 
the  plaintiff's  share,  we  should  not  be  justified  in  taking  a 
very  critical  view  of  the  pleadings.  The  question  is  rather 
as  to  whether  there  was  practically  such  contest.  If  the  par- 
ties actually  engaged  in  such  contest,  as  we  think  they  did, 
that,  we  think,  was  sufficient  to  control  the  question  of  costs. 
We  see  no  etror  in  the  ruling  of  the  circuit  court. 

Affikmed. 


I «     »*2  ^^tion. 
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Venue:  bbhoyal  of  cause  to  county  of  besidbncb:  plsadihg: 
FBACTiCB.  It  is  not  necessary  in  a  petition  to  allege  facts  showing  the 
plaintiff  entitled  to  maintain  his  action  in  the  coanty  in  which  it  is 
brought;  and  if  the  defendant  appears  and  moves  to  have  the  cause  re- 
moved to  another  county— alleged  to  be  the  county  of  his  residence,  the 
plaintiff  may  show  such  facts  by  affidavits  filed  in  opposition  to  the 


2.  :  motion  for  change  to  place  of  bbsidbhcb:  mebitb  of 

CAUSE  NOT  DETEBMiNED  BT.  Where  the  action  was  against  the  prin- 
cipal and  sureties  upon  a  bond  given  for  the  faithful  performance  of  a 
contract,  and,  under  the  statute,  the  action  might  be  maintained  against 
the  principal  in  any  county  where  the  contract  was  to  be  performed,  the 
sureties  could  not  demand  that  the  cause  be  removed  to  the  county  of 
their  residence,  upon  the  ground  that,  by  the  terms  of  the  bond,  they 
were  not  liable  for  the  damages  complained  of.  The  merits  of  the  case 
as  to  them  could  not  so  be  determined  on  a  preliminary  motion. 

3.  Fraotioe  Upon  Demurrer:  exception  to  bulino  on:  what  suf- 

ficient. An  exception  taken  to  a  ruling  upon  a  demurrer  is  sufficient 
to  save  the  point  involved,  without  also  excepting  to  the  final  judg- 
ment rendered  in  the  case. 


4. :  waiveb  of  exceptions  by  pleading  oveb:  facts  not  con- 
stituting. Where  a  defendant,  after  his  demurrer  has  been  over« 
ruled,  answers  the  allegations  of  the  petition,  he  waives  whatever  excep- 
tions he  may  have  taken  to  the  ruling  upon  the  demurrer;  but  if,  before 
trial,  he  withdraws  his  answer,  and  relieves  plaintiff  of  the  burden  of 
proving  his  petition,  he  will  be  restored  to  his  former  standing,  and  may 
then  have  the  benefit  of  his  exceptions. 

5.  Bond:  to  sbcube  pebfobhance  of  contbact:  constbued  in  light 

OF  contract.  Where  a  bond  is  given  to  secure  the  performance  of  a 
contract,  and  is  conditioned  that  the  principal  obligor  '*shall  well  and 
truly  comply  with  said  contract,  in  the  time  and  manner  herein  pro- 
vided,'' and  the  contract  is  attached  to  the  bond  and  made  part  of  it, 
held  that  the  two  papers  must  be  read  together  in  order  to  determine 
the  liability  of  the  obligors  in  the  bond. 

6.  :  thibd  persons  intended  to  be  secubbd  may  sue  upon. 

Where  a  bond  was  given  to  secure  the  performance  of  a  contract  to 
build  a  railway,  and  the  contract  bound  the  principal  obligor  **to  pay 
all  just  claims  against  him,  or  against  sub-contractors  under  him,  for 
services  or  labor  performed  or  materials  furnished  in  the  work  under  the 
contract,  and  to  pay  all  bills  for  board  of  men  and  teams  engaged  upon 
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said  work/*  held  that  the  assignee  of  persons  holding  claims  which 
the  contractor  so  agreed  to  pay,  bat  failed  to  pay,  coald  maintain  an 
action  against  the  obligors  in  the  bond,  under  §  2552  of  the  Code. 

Appeal  from  Boone  Circuit  Covrt. 
TuBSDAY,  April  8. 

Thb  defendant,  Marcas  Kavanangb,  Jr.,  entered  into  a 
contract  in  writing  with  the  Narrow  Gange  Railway  Con- 
stmction  Company,  for  the  constrnction  of  a  section  of  rail- 
road between  the  Des  Moines  River  and  Boone,  Boone 
County,  Iowa.  He  agreed  to  construct  and  finish  the  work 
in  a  substantial  and  workmanlike  manner,  and  to  finish  the 
same  by  October  1,  1881.  He  also  agreed  to  pay  all  just 
claims  against  him,  or  against  any  sub-contractor  under  him, 
for  services  or  labor  performed  or  material  furnished  in  the 
work  under  the  contract,  and  to  pay  all  bills  for  board  of 
men  and  teams  engaged  upon  said  work.  He  also  gave  to 
said  construction  company  a  bond  in  the  sum  of  ten  thous- 
and dollars,  with  the  other  defendants  as  sureties,  conditioned 
that  he  would  "well  and  truly  comply  with  said  contract  in 
the  time  and  manner  herein  provided." 

Plaintiff  brought  this  action  on  the  bond  and  contract,  to 
recover  for  certain  items  of  labor  performed  by  various  par- 
ties on  said  work  under  a  sub-contractor,  and  for  board  for 
men  who  were  engaged  on  the  work,  alleging  that  said 
accounts  had  been  assigned  to  him. 

The  defendants  filed  a  motion  to  tranter  the  cause  to  Polk 
county,  alleging  that  they  were  all  residents  of  that  county. 
This  motion  being  overruled,  they  filed  a  demurrer  to  the 
petition,  which  was  also  overruled. 

They  then  filed  an  answer,  contradicting  the  allegations  of 
the  petition,  but,  before  the  case  was  reached  for  trial,  they 
withdrew  this  answer  from  the  files,  and  judgment  was 
entered  for  plaintiff.     Defendants  appeal. 
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Baylies  <&  Baylies^  for  appellants. 

Crooks  cfe  Jordan^  for  appellee. 

Beed,  J. — I.     Section  2583  of   the   Code  provides  that 

an  action  may  be  brought   on  a  contract   relating  to  the 

1.  VENUE :       construction  of  a  railway,  or  for  labor  performed 

cauSTu)  °       thereunder,  in  any  county  where  the  contract  was 

residence:       made  or  performed  in  whole  or  in  part,  or  where 

pleading:  ^ 

practice.  the  work  was  performed.  When  the  motion  to 
transfer  the  case  to  Polk  county  was  submitted  and  disposed 
of,  the  pleadings  contained  no  allegation  that  the  contract 
had  been  performed,  or  the  work  done,  in  Boone  county,  but 
plaintiff  was  allowed  to  establish  these  facts  by  affidavit,  on 
the  hearing  of  the  motion.  These  facts  were  not  material  to 
plaintiff's  right  to  recover;  they  related  only  to  his  right  to 
prosecute  his  suit  in  that  county.  He  is  required  to  set  out 
in  his  petition  only  the  facts  which  constitute  his  cause  of 
action.  Code,  §  2646.  If  he  had  alleged  them  in  his  peti- 
tion, defendants  would  certainly  not  have  been  concluded  by 
the  allegation,  but  on  the  hearing  of  their  motion  they  would 
have  been  entitled  to  show  by  evidence  that  the  suit  was 
brought  in  the  wrong  county.  It  was  not  error,  then,  for 
the  court  to  determine  the  question  on  the  evidence  on  which 
the  motion  was  submitted. 

It   is   contended    by    appellants,    however,    that,    while 
it  may  be   true   that  the   suit   as   against  Kavanaugh  was 

properly  brought   in    Boone  county,  as  to   the 

chan'Mto  sureties  on  the  bond  the  motion  to  transfer 
S^c^e?mSits  should  have  been  sustained.  The  ground  of  this 
dltermfned*  claim,  as  we  understand  it,  is  that,  by  the  terms 
^^'  of  the  bond,  the  sureties  are  not  liable  for  claims 

of  the  character  of  that  sued  on;  that,  while  Kavanaugh 
may  be  liable  for  the  claim  under  the  original  contract  with 
the  construction  company,  by  the  terms  of  this  bond  the 
sureties  are  liable  only  for  damages  resulting  from  his  failure 
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to  complete  the  work  within  the  time  or  in  the  manner  pro 
vided  in  the  contract. 

But  this  qnestion  relates  to  the  right  of  plaintiff  to  recover 
at  all  as  against  the  sureties,  and  it  conld  not  be  determined 
on  this  motion.  The  only  qnestion  raised  by  the  motion 
was,  whether  defendants  were  entitled  to  have  the  question, 
whether  they  were  liable  on  the  claim  which  plaintiff  was 
asserting  against  them,  tried  in  another  county. 

II.  Appellee  contends  that  the  ruling  on  the  demurrer  to 
the  petition  cannot  be  reviewed,  because,  first,  no  exception 

was  taken  to  the  ind^ment,  and,  second,  defend- 

3.PRACTTCB  JO''  y 

wrl^excep^'  ^"^®  Waived  the  demurrer  by  answering  over. 
S^fwhiuiD?  Neither  of  these  positions  is  correct.  Defend- 
flcient  ^^|.g  excepted  to  the  overruling  of  the  demurrer, 

and  this  exception  was  made  matter  of  record.  This  pre- 
served the  questions  raised  by  the  demurrer,  and  it  was  not  ne- 
cessary to  except  again  when  the  final  judgment  was  entered. 
When  a  party  has  once  properly  made  his  exception  to  an 
adverse  ruling,  he  does  not  waive  it  by  failing  to  except  to 
some  other  decision  which  involves  the  same  question. 

The  rule  is  that  a  party  waives  the  demurrer  by  pleading 
over  and  going  to  trial.     The  reason  of  the  rule  is  that  by 

4. .         pleading  over  he  puts  upon   his  adversary  the 

^pdqnby®*"  burthcu  of  proving  the  allegations  of  his  plead- 
oTCTr^facte  ing,  and  it  would  be  unjust  to  permit  him,  after 
ting.  he  has  had  the  advantage  of  a  trial  of  the  issues, 

to  go  back  and  take  the  benefit  of  his  demurrer.  Wilcox 
V.  JUcCunCy  21  Iowa,  294.  But  in  this  case  the  answer  was 
withdrawn  before  the  case  came  on  for  trial.  This  restored 
the  parties  to  the  position  they  were  in  before  the  answer 
was  filed.  Defendants  had  no  advantage  from  it,  and  it 
imposed  no  burthen  on  the  plaintiff. 

III.  The  grounds  of  the  demurrer  to  the  petition  are,  that 
there  is  no  privity  of  contract  between  plaintiff  and  defend- 
4.  BOND  to      ants,  and  that  the  bond  was  not  intended  to  secure 

secure  i)€r-  ^i         it  ^     i         .  i 

formanceof  any  party  except  the  obligor  named  therein;  and 
S'coutracf*^'  that  plaintiff*  cannot  maintain  an  action  thereon. 
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Copies  of  the  contract  and  bond  are  attached  as  exhibits 
to  the  petition.  The  contract  provides  that-  the  work 
shall  l>e  done  within  a  specified  time,  and  that  it  shall 
be  done  in  a  substantial  and  workman-like  manner,  to  the 
satisfaction  and  acceptance  of  the  chief  engineer  of  the  con- 
struction company. 

It  also  provides  that,  if  any  damage  is  done  by  the  con- 
tractor or  men  in  his  employ,  to  lands  or  property  in  the 
vicinity,  the  engineer  shall  have  the  right  to  estimate  the 
amount  of  such  damages  and  pay  the  same  to  the  owner  of 
the  property  injured,  and  deduct  the  same  in  his  first  esti- 
mate thereafter.  It  also  contains  the  following  stipulation: 
"The  said  first  party  (Kavanaugh)  agrees  to  pay  all  just 
claims  against  them  (him)  or  against  any  sub-contractor 
imder  them  (liim)  for  service  or  labor  performed  or  material 
furnished  in  the  work  under  this  contract,  and  to  pay  or 
cause  to  be  paid  all  just  claims  growing  out  of  said  work, 
whether  against  them  (him)  or  their  (his)  sub-contractors,  for 
trespass,  injury  to  lands,  destruction  of  fences,  and  for  land 
for  waste  material,  and  all  claims  for  provisions  and  supplies, 
and  bills  for  board  of  men  and  teams  engaged  upon  such  work, 
and  all  similar  claims;  said  damage  to  be  estimated  as  speci- 
fied in  the  preceding  clause."  It  also  provides  that  the  con- 
tractor shall  give  a  bond  in  the  sum  of  ten  thousand  dollars, 
with  suflScient  sureties,  for  the  faithful  performance  of  the 
contract,  and  for  the  security  of  the  construction  company 
against  all  persons  performing  labor  upon  or  furnishing  ma- 
terials for  the  work  under  or  by  virtue  of  the  contract 

The  condition  of  the  bond  is  as  follows:  "That  whereas, 
Marcus  Kavanaugh,  Jr.,  as  principal,  has  this  day  entered 
into  a  contract  with  said  Karrow  Gauge  Railway  Construction 
Company,  a  copy  of  which  is  hereto  attached  and  made  a  part 
hereof:  Now  if  the  said  Marcus  Kavanaugh,  Jr.,  shall  well 
and  truly  comply  with  said  contract  in  the  time  and  manner 
herein  provided,  then  this  obligation  shall  be  void,  otherwise 
in  full  force  and  effect." 
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The  position  of  counsel  for  appellant  is,  that  the  sureties 
on  the  bond  are  not  liable  on  the  contract  further  than  the 
express  terras  of  the  bond  imply,  and  that,  by  these  ex- 
press terms  of  the  bond,  they  have  undertaken  only  that 
Kavanaugh  will  do  the  work  within  the  time  and  in  the  man- 
ner provided  in  the  contract. 

But  this  position,  we  think,  is  not  correct.  It  is  provided 
in  the  contract  that  a  bond  should  be  given  by  Kavanaughx 
in  an  amount  stated,  and  with  certain  conditions.  The  bond 
recites  that  Kavanaugh  has  entered  into  a  contract  as  princi- 
pal. A  copy  of  the  contract  is  attached  to  the  bond,  and  de- 
clared to  be  a  part  of  it,  and  the  undertaking  of  the  bond  is 
that  Kavanaugh  shall  well  and  truly  comply  with  said  contract 
in  the  time  and  manner  herein  provided.  The  plainest  rules 
of  construction  require  that  the  two  instruments  shall  be  read 
together  in  determining  the  undertaking  of  the  obligors  in  the 
bond.     2  Parsons  on  Contracts,  508. 

We  think  it  clear  that  the  bond  was  intended  as  a  security 
that  Kavanaugh  would  not  only  perform  the  work  in  the 
time  and  manner  provided  in  the  contract,  but  that  he  would 
perform  every  other  covenant  contained  in  it;  and  this  is  its 
effect. 

The  next  i)08ition  is  that  the  bond  was  intended  only  as 
a  security  to  the  obligee  named  therein,  and  that  plaintiff 

cannot  maintain  an  action  thereon.    The  argument 

}nten<£>i"o^  is  that,  as  the  parties  who  might  perform  labor  or 
may^fluir^  furnish  material  for  the  construction  of  said  work 
thereon.  would  have  a  lien  on  the  property  under  the  me- 
chanic's lien  law  for  the  security  of  their  claims,  and  as  the 
owners  of  the  property  might  be  compelled  to  pay  such  claims 
for  the  protection  of  the  property,  notwithstanding  they  had 
paid  the  contractors  for  doing  the  work,  the  manifest  purpose 
of  the  parties  was  to  afford  the  construction  company  a 
remedy  against  this  liability. 

It  is  probably  true  that  the  primary  object  of  the  construc- 
tion company  in  requiring  the  bond  to  be  given  was  to  secure 
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the  protection  of  its  own  interest.  But  tlie  undertaking  of 
Kavanaugb,  as  expressed  in  the  contract,  is  not  simply  that  he 
will  repay  to  it  such  sums  as  it  may  be  compelled  to  pay  in  the 
protection  of  its  interests,  or  that  he  will  pay  the  claims  of  such 
parties  as  may  establish  their  liens  on  the  property,  but  ^^that 
he  will  pay  all  just  claims  against  him,  or  against  sub-contract- 
ors under  him,  for  service  or  labor  performed,"etc. ;  and  the  bond, 
as  we  have  seen,  is  a  security  for  the  performance  of  this  under- 
taking; so  that,  whatever  the  primary  or  principal  object  of  the 
parties  may  have  been,  they  have  undertaken  that  plaintiff's 
claim  shall  be  paid,  regardless  of  whether  or  not  the  steps 
have  been  taken  which  would  have  compelled  the  construction 
company  to  pay  it.  Section  2552  of  the  Code  provides  that, 
''when  a  bond  or  other  instrument  given  to  the  state,  or 
county,  *****  or  to  any  officer  or  firm, 
is  intended  for  the  security  ot  thepublic  generally,  or  of  par- 
ticular individuals,  suit  may  be  brought  thereon  in  the  name 
of  any  person  intended  to  be  thus  secured,  who  has  sustained 
an  injury  in  consequence  of  the  breach  thereof." 

Under  the  provisions  of  this  section,  plaintiff  has  the  right, 
without  doubt,  to  bring  suit  on  the  bond  in  his  own  name. 
"We  think  the  demurrer  was  properly  overruled,  and  the  judg- 
ment is  accordingly 

Affibkbd. 


Sullivan  v.  Rudisill  et  al. 


1.  PromisBory  Note:  additional  signaturb  not  authobizbd  bt 

maker:  effect  on  note  and  on  debt.  The  signing:  of  a  promissory 
Dote  by  one  as  a  surety,  after  its  execution  by  the  original  maker, 
without  his  knowledge  or  consent,  it  a  material  alteration,  which  will  de- 
feat the  instrument;  but,  where  such  alteration  has  been  made  innocently, 
and  without  any  fraudulent  purpose,  the  payee  may  recover  against  the 
original  maker  in  an  action  brought  upon  the  original  consideration. 

2.  Practice  in  Supreme  Court:   no  brbors  assigned.    Objections 

urged  by  an  appellant  who  has  assigned  no  errors  cannot  be  considered. 
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Appeal  from  Henry  Circuit  Court. 

TUBSDAT,  ApBIL  8. 

Action  upon  a  pbomissobt  note.  The  cause  was  sent  to  a 
referee,  and,  upon  the  coming  in  of  his  report,  judgment  was 
rendered  for  plaintiff.     Defendant,  Rudisill,  appeals. 

A7nJ)ler  <&  Campbell^  for  appellant. 

WooUon  c&  Bahhy  for  appellee. 

Beok,  J. — I.  The  note  in  suit  was  executed  by  the  appel- 
lant, George  H.  Rudisill,  and  H.  Fuller.  The  defendant,  Rud- 
isill, in  his  answer,  admits  the  execution  of  the  note,  and  alleges 
that  Fuller  signed  it  as  surety  only,  and  that,  after  the  execu- 
tion of  the  note,  plaintiff  induced  one  Wealthy  A.  Rudisill  to 
sign  the  note  as  one  of  the  makers,  whereby  the  original 
makers  were  discharged,  and  the  person  last  signing  became 
alone  bound  by  the  note.  By  an  amended  petition,  plaintiff 
claims  to  recover  upon  the  original  indebtedness  for  whicli 
the  note  was  given,  and  the  defendant,  in  answer  thereto,  al- 
leges that  it  was  "discharged  by  the  novation  of  Wealthy  A. 
Rudisill  as  a  sole  debtor,  on  her  signing  said  note."  The  ab- 
stract upon  which  the  case  is  submitted  to  us  fails  to  show 
any  pleadings  by  the  defendant,  Fuller. 

The  referee  found  the  following  facts,  namely :  That  the 
note  was  given  for  money  borrowed  by  Rudisill  of  plaintiff, 
and  that  Fuller  signed  it  as  surety.  Upon  the  request  of 
plaintiff,  and  without  the  assent  or  knowledge  of  the  makers 
of  the  note,  Wealthy  A.  Rudisill  signed  it  as  surety,  after  its 
maturity.  This  was  innocently  done,  without  any  fraudulent 
intention  on  the  part  of  any  one,  for  the  purpose  of  better 
securing  the  note,  after  unsuccessful  efforts  to  collect  it 

The  referee  held  that  the  signing  of  the  note  by  Wealthy 
A,  Rudisill  was  an  alteration  which  rendered  it  void  as  to  both 
makers,  but,  there  being  no  fraud  in  the  transaction,  that 
plaintiff  was  entitled  to  recover  against  George  H.  Rudisill, 
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upon  the  original  consideration,  the  amount  of  the  loan  re- 
maining unpaid,  with  six  per  centum  per  annum  interest.  The 
note  drew  interest  at  the  rate  of  ten  per  centum  per  annum. 
A  judgment  in  accord  with  the  referee's  report  was  rendered 
against  George  H.  Eudisill ;  the  case  was  dismissed  as  to  Ful- 
ler.    Both  plaintiflF  and  defendant,  Eudisill,  appeal. 

II.  This  court  has  held  that  the  signing  of  a  promissory 
note  by  one  as  a  joint  maker,  after  the  execution  by  the  orig- 
inal maker,  without  his  knowlege  and  consent,  is  a  material 
alteration,  which  will  defeat  the  instrument.  Hamilton  v. 
Hooper  ct  al,j  40  Iowa,  515;  Dickcrman  v.  Miner j  43  Id., 
508;  HaWs  Adm'x  v.  McHenry,  19  Id.,  521. 

It  has  also  been  ruled  by  this  court  that,  when  a  promissory 
note  has  been  innocently  altered,  without  any  fraudulent  pur- 
pose, the  payee  may  recover  in  an  action  brought  upon  the 
original  consideration.  Krauae  v,  MeyeVy  32  Iowa,  566; 
C lough  V.  Seayy  49  Id.,  Ill;  Moi^rison  Bros,  v.  HugginB  et 
al,,  53  Id.,  76;  Eckert  <&  Williams  v.  Pickel,  59  Id.,  545. 

Upon  the  facts  found  by  the  referee,  which  are  not  brought 
in  question,  and  under  the  petition  which  sought  to  recover 
upon  the  original  consideration,  the  circuit  court  rightly 
rendered  judgment  for  plaintiff. 

III.  Defendant  insists  that  the  effect  of  the  subsequent 
signing  by  a  new  party  was  to  discharge  the  debt  for  which 
the  note  was  originally  given,  and  create  a  new  one,  and  that 
thereupon  no  action  will  lie  upon  the  original  consideration. 
But  in  law  the  transaction  has  no  such  effect,  which  is  taught 
by  the  decisions  above  cited,  holding  that,  in  similar  cases, 
an  action  may  be  maintained  upon  the  original  consideration. 

The  facts  found  do  not  show  that,  by  the  subsequent  exe- 
cution of  the  note  by  a  new  party,  there  was  an  intention  to 
discharge  the  debt  and  create  a  new  one.  On  the  contrary, 
it  is  shown  that  no  such  purpose  was  entertained;  for  the  new 
signer  executed  the  note  as  a  surety  thereon,  thus  implying 
that  the  debt  still  existed  and  was  not  to  be  regarded  as  paid. 

lY.     Plaintiff  insists  that  the  adding  of  a  new  name  to  the 
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note  as  surety  is  not  such  an  alteration  as  will  defeat  recovery 
on  the  note,  and,  therefore,  the  judgment  ot  the  circuit  court 
is  erroneous.  The  objection  is  urged  upon  plaintiff's  appeal. 
But,  as  no  errors  are  assigned  by  plaintiff,  we  cannot  con- 
sider the  objections  urged  by  him  against  the  judgment. 

The  foregoing  considerations  dispose  of  the  case.  The 
judgment  of  the  circuit  court  is  affirmed  on  both  appeals, 
the  costs  of  which  will  be  paid  by  defendant. 

Affirmed. 


Watson  et  al.  v.  Moeller  et  al. 

1.  Practioe  in  Supreme  Court :  no  bbversal  for  No:tfiNAL  damaoes 

OHLT.  Where  the  only  benefit  of  a  reversal  to  appellant  wonld  be  to 
enable  him  to  recover  nominal  damages,  a  reversal  will  not  be  granted. 

2.  Contract:  for  sbryicbs  to  begin  in  the  future:  no  recotert 

FOR  without  tender.  WliCTC  006  makes  a  contract  to  render  services 
to  begin  at  a  future  day,  he  must  notify  the  employer  of  his  readiness 
and  willingness  to  perform,  before  he  can  recover  substantial  damages 
for  the  breach  of  the  contract.  Mere  readiness  without  such  notice  is 
not  enough. 

Appeal  from  Cass  Distri'Ct  Court. 

Tuesday,  April  8. 

Action  on  a  promissory  note.  The  defendant,  Henry 
Moeller,  the  principal  on  the  note,  pleaded  that  the  payees 
in  the  note,  at  the  time  it  was  given,  contracted  to  employ 
him  as  a  traveling  salesman,  at  seventy-five  dollars  per  month, 
and  expenses.  That  ho  was  at  all  times  ready  and  willing  to 
enter  npon  said  employment,  and  that  he  was  damaged  by 
reason  of  the  payees  in  the  note  having  failed  to  do  as  they 
had  contracted  to  do.  Trial  by  jury,  and  the  court  instructed 
the  jury  that  under  the  evidence  there  could  be  no  recovery^ 
on  the  counter  claim.  Defendant,  Moeller,  appeals. 
Vol.  LXIII  -11 
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Z.  Z.  DeLcmOy  for  appellants. 

Chajyinan  dk  Chapman  for  appellees. 

Sbbvers,  J. — ^There  was  evidence  tending  to  show  that  the 
contract  of  employment  was  made  with  one  Salsbnry,  who,  it 
is  claimed,  was  acting  for,  and  who  had  authority  to  contract 
for,  the  payees  named  in  the  note.  It  is  donbtfal  whether 
there  was  any  competent  evidence  introduced  showing  that 
Salsbnry  had  authority  to  enter  into  the  contract,  so  as  to 
bind  the  payees  of  the  note,  who  were  merchants  doing  busi- 
ness in  Chicago.  The  plaintiffs  are  their  successors  in  busi- 
ness, and,  as  such,  are  holders  of  the  note.  It  will  be  con- 
ceded, however,  that  there  was  sufficient  evidence  of  Sals- 
bury 's  authority  to  require  that  question  to  be  submitted  to 
the  jury.  The  evidence  tended  to  show  that  the  contract  of 
service  was  to  commence  at  a  future  day,  and  after  Salsbury 
returned  from  California,  and  that  the  payees  of  the  note 
were  to  notify  appellant  when  they  were  ready  for  him  to 
commence  work,  and  were  to  send  him  a  pass  to  Chicago 
from  Atlantic,  Iowa,  where  the  defendant  resided,  and  where 
the  contract  was  made.  No  pass  was  sent,  nor  was  the  ap- 
pellant notified  that  the  payees  of  the  note  were  ready  and 
willing  for  appellant  to  commence  work  under  the  contract. 
At  the  time  the  contract  was  made,  the  appellant  expressed 
himself  as  then  ready  and  willing  to  enter  on  its  per- 
formance, but  it  was  then  expressly  understood  that  the 
payees  of  the  note  were  not,  and  hence  it  was  agreed  that 
the  time  of  service  should  commence  on  the  first  day  of 
August  The  contract  was  entered  into  in  June  or  July  pre- 
ceding that  time.  Tlie  material  portion  of  the  appellant's 
evidence  as  to  when  the  employment  was  to  begin  was  as  fol- 
lows: "  I  told  them  I  was  ready  at  any  time  to  go  to  work 
for  them,  but  he  said, '  I  would  rather  have  you  wait  until  I 
come  back  from  my  trip,  so  when  I  am  in  the  house  I  can 
help  you  through  better.     I  will  give  you  a  good  send  off, 
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and  it  shan't  cost  yon  a  cent,  and  you  may  stay  here  until  I 
send  for  you,  and  I  will  send  you  a  pass  the  first  of  August 
to  come  to  Chicago,  and  stay  there  thirteen  or  fourteen  days 
in  the  house,'  *  ♦  ♦  Wlien  the  first  of  August  came,  I 
never  heard  a  word  from  them,  and  never  heard  till  this  suit 
came.  I  was  ready  to  go  to  work,  and  waited  on  him.  He 
did  not  send  me  a  pass,  and  they  never  wrote  me.  He  agreed 
to  send  me  a  pass,  and  I  waited,  perhaps  a  month,  thinking 
they  might  not  be  ready  and  I  might  as  well  stay  here.  Did 
not  hear  from  Salsbury,  and  did  not  know  when  he  got  back 
to  Chicago." 

It  may  be  admitted  that  there  was  such  a  breach  of  the 
contract  as  will  entitle  the  appellant  to  nominal  damages,  but, 
if  this  is  so,  we  will  not  reverse  a  case  for  the  purpose  of 
such  a  recovery,     Watson  v.  Van  Meter^  43  Iowa,  76. 

Inasmuch  as  the  time  of  service  under  the  contract  was  to 
commence  at  a  future  day,  before  there  can  be  a  recovery  of 
substantial  damages,  the  appellant  must  have  been  ready  and 
willing  to  perform  on  his  part,  and  have  so  notified  the  other 
contracting  party.  Mere  readiness  is  not  suflScient,  and  is 
immaterial,  unless  the  other  party  had  knowledge  of  such 
facts.  But  it  is  said,  the  appellant  was  to  be  notified  and  a 
pass  sent  him,  and  that  these  were  conditions  precedent  to  be 
performed  by  the  payees  of  the  note,  and,  this  being  so,  it  is 
said  that  a  tender  under  the  contract  by  appellant  was  un- 
necessary. The  sending  of  the  pass  was  a  mere  promise,  and 
did  not  form  a  part  of  the  contract  of  service.  If  money  had 
been  sent,  the  purpose  of  the  pass  would  have  been  accom- 
plished. Or,  if  the  appellant  had  gone  to  Chicago  at  his  own 
expense  and  tendered  his  services,  it  will  be  conceded  he 
would  have  been  entitled  to  substantial  damages.  Indeed, 
under  the  circumstances,  we  think,  if  he  had  notified  the 
payees  in  the  note  on  the  first  day  of  August  that  he  was 
ready  and  willing  to  enter  upon  the  performance  of  the  con- 
tract, that  he  would  have  been  entitled  to  such  damages. 
This  much  we  think  he  was  bound  to  do. 

Affirmkd. 
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\ll2    701 

1.  Venue:  agrbbmbnt  to  change  of:  further  change  after  new 

PARTIES  BROUGHT  IN.  After  a  cause,  begun  in  one  court,  has  been 
transferred  to  another,  in  which  the  parties  have  agreed  it  shall  be  tried, 
the  plaintiff  is  not  bound  to  submit  to  a  trial  in  that  court  after  new  par^ 
ties  defendant  have  come  into  the  case,  as  such  new  parties  may  have 
such  relation  to  the  court,  or  such  influence  in  the  community,  as  to  jeop- 
ardize plaintiff 's  rights  in  that  court. 

2.  :  MOTION  FOR  CHANGE  OF:  COMPLIANCE  WITH  LANGUAGE  OF 

STATUTE.  Where  in  an  affidavit  for  a  change  of  the  place  of  trial  it  was 
alleged  that  the  '^defendants  an<^  their  attorneys'"  had  such  undue  influ- 
ence over  the  inhabitants  of  the  county,  etc.,  held  that  this  language 
meant  that  both  the  defendants  and  their  attorney  had  such  influence, 
and  not  that  the  defendants  and  their  attorneys  together  had,  and  that 
the  affidavit  in  this  respect  sufficiently  complied  with  the  requirements 
of  par.  3,  §  2690,  of  the  Code. 

3.  :  CHANGE  OP  BY  AGREEMENT:  RIGHT  TO  FURTHER  CHANGE  FOR 


CAUSE.  Section  2591  of  the  Code,  which  provides  that,  after  one  change 
of  venue,  no  party  is  entitled  to  another  for  any  cause  in  existence  when 
the  first  change  was  obtained,  does  not  apply  to  a  case  where  the  first 
change  was  made  by  the  agreement  of  parties. 

Praotioe:  evidence:  reading  part  only  of  deposition:  error 
WITHOUT  prejudice.  Where  plaintiff  took  the  deposition  of  a  witness, 
but  did  not  introduce  it  on  the  trial,  but  the  defendant^  against  plaintiff's 
objection,  was  allowed  to  introduce  and  read  the  croFS-ezamination  only, 
if  there  was  error  in  this  ruling,  (which  is  not  decided,)  it  was  without 
prejudice  to  plaintiff,  sinco  he  afterwards  asked  and  obtained  leave  to 
introduce  the  examination  in  chief. 

Eridence  by  Deposition:  adoption  by  witness  of  answers 

MADE  in  prior    EXAMINATION :    COMPETENCY  OF.      WhcrC  R  wituesS, 

whose  deposition  was  taken  upon  written  interrogatories,  was  asked 
whether  his  answers  to  questions  asked  him  upon  a  former  examination 
as  garnishee,  which  answers  were  placed  in  bis  hands,  were  correct, 
to  which  he  replied  that  they  were,  with  some  few  corrections,  which 
were  made,  and  the  answers  were  then  made  a  part  of  the  deposition, 
T^eld  that  the  evidence  thus  introduced  and  adopted  was  not  vulnerable 
to  the  objection  that  it  was  incompetent. 


— :  :  OBJECTION  TOO  LATE.    1  n  the  case  last  named,  an  olgeo- 

tion  to  the  testimony,  on  the  ground  that  it  was  not  proper  cross-exam- 
ination, should  have  been  made  by  proper  exception  at  tlie  time  the  dep- 
osition was  taken,  or  by  motion  to  suppress,  filed  within  the  time  pre- 
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scribed  by  section  B751,  of  the  Code.    Such  objection  made  upon  tiie 
introdnction  of  the  deposition  came  too  late,  and  was  properly  overruled. 

7.  Fraudulent  Transfer  of  GkKXls:  byidbnce.  Ordinarily,  the  acts 
of  strangers  to  an  alleged  fraudulent  transfer  of  goods  should  not  preju- 
dicially affect  the  parties;  neither  should  the  statements,  made  subse- 
quent to  the  alleged  fraudulent  sale  by  one  of  the  alleged  parlies  to  the 
fraud,  but  not  a  party  to  the  suit,  be  considered  by  the  jury  in  deter- 
mining  whether  the  transaction  was  fraudulent  or  not 

Appeal  from  Linn  Circuit  Covai, 

Wednesday,  April  9. 

Oabskaddon,  as  sheriff,  attached  a  stock  of  goods,  wares 
and  merchandise,  under  certain  writs  of  attachment  against 
J.  R.  Billings.  The  plaintiff,  claiming  to  be  the  owner  of 
the  goods,  brought  this  action  to  recover  of  Carskaddon  the 
value  of  the  goods  levied  on  by  him.  By  consent,  the  judg- 
ment creditors  were  substituted  as  defendants,  and  they  filed 
an  answer,  in  which  it  was  stated  that  Billings  was  the  real 
owner  of  the  goods,  and  that  a  pretended  sale  thereof  by  him 
to  the  plaintiff  was  fraudulent,  because  it  had  been  made  to 
hinder  and  delay  creditors.  Trial  by  jury,  verdict  and  judg- 
ment for  the  defendants,  and  plaintiff  appeals. 

Stonemany  Hickel  <&  Eastman^  for  appellant. 

Huhha/rdy  Clark  cfe  Dawley^  for  appellees. 

Sebvebs,  J. — 1.     It  is  contended  by  counsel  for  the  appel- 
lant that  the  court  erred  in  overruling  a  motion  for  a  change 
1.  venub:       ^^  ^^  place  of  trial,  on  the  alleged  ground  that 
cEiigeoV:***   the  defendants  and  their  attorneys  have  such  an 
dianle  after    undue  influence  over  the  inhabitants  of  the  county 
brought  in.      that  plaintiff  cannot  obtain  a  fair  trial  therein. 
This  action  was  originally  brought  in  1879,  in  the  superior 
court  of  Cedar  Rapids;  and,  before  the  attaching  creditors 
were  substituted  as  defendants,  it  was  stipulated  by  the  then 
parties  as  follows:     "It  is  agreed  by  the  parties  that  the 
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venue  in  this  case  be  changed  to  the  Linn  county  circuit 
court,  and  that  the  same  stand  for  trial  at  the  January  term, 
1880.  It  is  further  agreed  that  the  attaching  creditors  be 
made  parties  defendant  with  the  sheriff,  and  that  the  present 
answer  of  the  substituted  defendants  be  an  answer  for  all 
the  defendants.  It  is  further  agreed  that  the  cause  shall  not 
be  transferred  by  either  to  the  federal  court,  but  shall  be  tried 
in  the  Linn  circuit  court."  This  stipulation  was  filed  on  the 
second  day  December,  1879.  Afterward,  on  the  second  day 
of  February,  1880,  another  stipulation  was  signed,  in  which 
the  names  of  the  creditors  are  stated,  and  the  defendants  were 
to  have  sixty  days  to  answer,  and,  as  we  understand,  the  sub- 
stitution was  then  made,  or  the  attaching  creditors  were  then 
made  parties. 

The  affidavits  and  motion  for  a  change  of  the  place  of  trial 
were  filed  at  the  January  term,  1882,  and  the  defendants 
filed  written  objections  thereto,  as  follows:  ^^ First ^  The 
plaintift*has  stipulated  to  try  the  action  in  this  court.  Second ^ 
The  affidavits  are  insufficient  in  this,  that  they  do  not  state 
that  either  defendants  or  their  attorneys  have  undue  influence, 
but  that  both  together  have  such  influence." 

As  to  the  objection  first  above  stated:  The  stipulation 
was  that  the  action  should  be  tried  in  the  Linn  circuit  court; 
and  it  will  be  conceded  that,  as  between  the  then  parties,  the 
stipulation  should  have  full  force  and  effect.  But  clearly,  we 
think,  the  persons  who  were  afterwards  substituted  as  defend- 
ants are  not  bound  by  the  stipulation  as  to  the  place  of  trial. 
It  is  true,  they  have  not  repudiated  it,  but  that  they  could 
have  done  so  there  is  no  doubt.  If  the  stipulation  is  not  bind- 
ing on  them,  it  should  not  be  so  held  as  to  the  plaintiff:  As 
between  the  parties  to  the  action  when  the  stipulation  was 
made,  it  may  be  that  the  action  should  be  tried  in  Linn 
county.  At  least,  they  were  willing  it  should  be  so  tried; 
but  it  does  not  follow  that  either  of  the  parties  would  be 
willing  or  bound  to  try  it  in  such  county,  when  other  per- 
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sons  have  been  made  parties,  wlio  might  influence  pnblic 
sentiment  against  them. 

As  to  the  second  objection:     The  statute  provides  that  if 
the  '^adverse  party,  or  his  attorney,  has  such  undue  influence 

2. .  mo-   ^^^^  ^^  inhabitants  of  the  county  that  (the  party 

change  of:  applyiDg  for  the  change)  cannot  obtain  a  fair 
wiSftaiiH^  trial,"  then*there  may  be  a  change  of  the  place  of 
statute.  trial.     The  affidavit  for  the  change  states  that 

"the  defendants  and  their  attorneys"  have  such  undue  in- 
fluence. 

Counsel  for  tlie  appellees  contend  that,  under  the  statute, 
the  party  or  his  attorney  must  have  such  influence,  and  that 
the  affidavit  states  that  both  combined  have,  and,  therefore,  it 
is  insufficient.  We  do  not  think  this  is  the  proper  construc- 
tion of  the  affidavit  It  states  that  both  the  defendants  and 
their  attorneys  liave  such  undue  influence  over  the  inhabitants 
of  the  county  that  the  plaintiff  cannot  obtain  a  fair  trial. 
The  affidavit  is  broader  than  the  statute,  for  it  evidently 
means  that  the  defendants  have  such  undue  influence,  and  so 
have  their  attorneys.  That  is  to  say,  that  each  have,  and  not 
that  both  combined  have.  Tlie  affidavit  cannot  fairly  be  con- 
strued as  stating  that,  by  combining  the  influence  of  both, 
the  requisite  undue  influence  can  be  said  to  exist. 

The  further  objection  is  made,  that  the  affidavit  fails  to  state 
that  the  ground  upon  which  the  change  was  asked  was  not  in 

^ .  existence  when  the  place  of  trial  was  changed  by 

agrSfmeut:  Stipulation  from  the  superior  court  of  Cedar  Rap- 
^'c^*ge  ids.  This  objection  was  not  made  in  writing  in 
tor  cause.  ^^  court  below,  but  it  is  «aid  that  written  objec- 
tions  were  not  required,  and  that  the  objection  now  under 
consideration  may  have  been  made  orally  in  the  circuit  court. 
Possibly  this  is  so.  The  statute  provides  that,  "after  one 
change,  no  party  is  entitled  to  another  for  any  cause  in  exist- 
ence when  the  first  change  was  obtained."  Code,  §  2591. 
We  do  not  understand  that  either  party  had  previously  ap 
plied  for  and  obtained  a  change  in  the  place  of  trial,  but  that 
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the  parties  mutually  agreed  to  do  so.  This  they  may  do, 
whether  any  statutory  cause  exists  or  not,  and  we  do  not 
think  the  statute  quoted  applies  to  such  a  case. 

II.  The  plaintiff  took  the  deposition  of  one  Shedd,  and 
the  defendants  cross-examined  the  witness.     The  plaintiff  did 

not  introduce  the  deposition,  and  the  defendants 
*e^den^?**  asked  leave  to  introduce*  the  cross-examination. 
^^ofScvo-  To  this  the  plaintiff  objected,  unless  the  defend- 
without'  ants  introduced  the  whole  deposition,  including 
prejudice.  ,         ,.  .        .  i  .  i     i 

the  "direct  examination  upon  which  the  cross-ex- 
amination was  based."  The  objection  was  overruled,  and  the 
cross-examination  was  introduced  by  the  defendants.  After 
they  had  rested,  the  plaintiff  asked  and  obtained  leave  to  in- 
troduce the  examination  in  chief.  It  seems  to  us,  if  it  be 
conceded  that  the  court  erred,  that  it  was  error  without  preju- 
dice. The  whole  deposition  was  introduced,  which  was  just 
what  the  plaintiff  asked  should  be  done.  By  the  introduc- 
tion of  the  cross-examination,  the  defendants  made  the  wit- 
ness their  own,  and  liable  to  observation  as  such  before  the 
jury.  We  must  not  be  understood  as  holding  that  it  is  either 
proper  or  improper  for  a  party  to  introduce  a  portion  only 
of  a  deposition  in  evidence  under  the  circumstances  just 
stated.  We  do  not  regard  such  question  as  being  before  us. 
That  the  party  by  whom  a  deposition  is  taken  cannot  select 
certain  portions  of  it,  and  introduce  such  portions  only,  was 
held  in  Kilbounie  v.  Jennings^  40  Iowa,  473. 

III.  It  is  further  objected  that  the  matter  "purporting  to 
be  a  cross-examination"  of  the  witness  Shedd  was  not  "proper 
6.  EVIDENCE    matter  for  cross-examination;  that  the  same  con- 

Son*f  adop-  sisted  solely  of  the  answers  of  said  Shedd  formerly 
ne^amun-  taken  as  a  garnishee,  and  was,  therefore,  not  com- 
answers  made  petent  as  oriffinal  evidence  on  the  part  of  the  de- 

on  prior  ex-       '^  ,%      %n  .         i  .       .  \ 

amination:      fendants."      This  omectiou  was  also  overruled. 

competency  •^ 

^^'  As  we  understand,  Shedd  was  garnished  by  one 

or  all  of  the  attaching  creditors,  as  the  supposed  debtor  of 
Killings,  and  his  answers  taken  as  such  garnishee.    The  credit- 
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ors  were  not  content  with  his  answers  to  the  statutory  ques- 
tions, but  Shedd  was  subjected  to  a  lengthy  examination. 
The  plaintiff  gave  notice  to  take  Shedd's  deposition  on  a 
commission  and  written  interogatories.  The  defendants  filed 
cross-interrogatories,  and  in  substance  asked  Shedd  if  he  had 
been  examined  as  garnishee,  and  whether  his  answers  to  the 
questions  then  asked,  which  were  placed  in  his  hands,  were 
correct.  Some  few  corrections  were  made,  and  in  other  re- 
spects he  stated  that  his  answers  to  questions  propounded  to 
him  were  correct,  and  the  same  were  made  a  part  of  the  depo- 
sition. This  is  the  cross-examination  objected  to,  and  which 
was  introduced  in  evidence.  The  mere  fact  that  Shedd 
adopted  the  answers  made  in  the  garnishee  proceeding  would 
not  render  the  evidence  incompetent.  The  evidence  may 
have  been  irregulai'ly  obtained,  but  this  is  quite  a  different 
thing  from  incompetency.     No  exception  was  taken  to,  nor 

6. :  — :  was  a  motion  made  to  suppress,  the  cross-examina- 

late.  tion,  because  it  was  improper,  or  not  authorized 

by  the  examination  in  chief.  The  objection  now  under  con- 
sideration was  not  made  until  the  defendants  offered  to  intro- 
duce the  evidence.  The  objection,  therefore,  that  it  was  not 
proper  as  a  cross*examination,  comes  too  late;  for  it  is  pro- 
vided by  statute  that  no  exception  to  depositions,  other  than 
for  incompetency  or  irrelevancy,  shall  be  regarded,  unless 
made  by  motion  filed  by  the  morning  of  the  second  day  of 
the  first  term  after  the  depositions  have  been  filed  with  the 
clerk.''     Code,  §  3751. 

It  is  usual  and  proper,  when  a  deposition  is  taken,  to  call 
the  attention  of  the  witness  to  documents  and  writings,  and 
inquire  as  to  their  correctness,  or  otherwise  identify  them,  and 
attach  the  same  as  exhibits  to  the  deposition.  This,  in  sub- 
stance, is  what  was  done,  and  the  answers  of  the  witness  as 
garnishee  became  his  deposition  or  evidence  as  a  witness  in 
this  case.  It  cannot  be  said  that  the  plaintiff  did  not  have 
notice  of  the  taking  of  the  deposition,  and  it  is  immaterial, 
under  the  circumstances,  that  the  answers  of  Shedd  as  gar- 
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niehee  were  taken  in  the  absence  of  the  plaintiff,  becanee,  as 
we  have  said,  the  witness  adopted  sach  answers,  and  made 
the  same  a  part  of  his  deposition  in  this  case. 

IV.  It  is  further  objected  that  the  cross-examination  of 
Shedd,  or  at  least  certain  portions  thereof,  are  irrelevant  and 
incompetent.  We  have  read  the  whole  deposition,  and  reach 
the  conclusion,  satisfactory  to  our  minds,  that  the  cross-ex- 
amination is  both  relevant  and  competent.  We  deem  it  un- 
necessary to  state  our  reasons  at  length. 

V.  Several  paragraphs  of  the  charge  are  objected  to.  The 
third  is  said  to  be  erroneous.  We  are  not  sure  that  we  fully 
understand  the  legal  proposition  intended  to  be  stated.  The 
paragraph  under  consideration,  to  our  minds,  is  not  as  clear 
as  it  should  be,  but  we  are  not  prepared  to  say  that  it  is 
erroneous. 

In  the  fourth  paragraph,  as  we  understand  it,  the  jury  were 
directed  to  consider  the  acts  and  declarations  of  persons  other 
7  FBAUDu-  ^^^^  Billings  and  the  plaintiflF,  for  the  purpose 
jw^of  g^^ds:  ^^  determining  the  fraudulent  intent.  What  the 
evidence.  court  meant  by  "other  persons"  we  do  not  know, 
and  deem  it  suflScient  to  say  that,  ordinarily,  the  acts  of  persons, 
other  than  those  engaged  in  the  alleged  fraudulent  transaction, 
could  not  and  should  not  prejudicially  affect  the  plaintiff.  The 
court  further  directed  the  jury  to  consider  the  acts  and  language 
of  Billings  subsequent  to  the  sale,  of  which  the  plaintiff  had 
knowledge,  for  the  purpose  of  determining  whether  the  sale 
was  fraudulent  or  not.  We  think  this  instruction  is  erroneous. 
Keystone  Manvfacturing  Co,  v,  Johnson^  50  Iowa,  142.  Sup- 
pose Billings  had  said  in  the  presence  of  the  plaintiff,  after  the 
sale,  that  it  was  fraudulent,  this  would  not  have  any  effect  on 
the  rights  of  the  plaintiff,  except  that  he  might  be  called  upon 
to  deny  what  Billings  said,  or,  if  he  did  not  do  so,  an  infer- 
ence could  be  drawn  against  him  because  of  his  silence. 

Several  other  paragraphs  of  the  charge  are  objected  to,  and 
in  relation  thereto  we  only  deem  it  neccessary  to  say  that,  with 
a  little  more  care  on  the  part  of  the  court  in  drafting  the  in 
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structions  on  the  retrial,  the  criticisms  of  counsel  can  be  obvi- 
ated, and  the  legal  propositions  intended  to  be  announced 
stated  with  the  requisite  clearness  and  precision. 

Thirty-two  instructions  were  asked  by  plaintiff,  all  of  which 
were  refused.  We  deem  it  sufficient  to  say  that,  in  our  opin- 
ion, the  sixth,  seventh,  eighth  and  twenty-second,  or  others 
of  similar  import,  should  have  been  given.  We  do  not  mean 
to  be  understood  as  saying  that  the  exact  language  of  these 
instructions  should  be  adopted,  but,  substantially,  they  are 
deemed  correct. 

Revebsed. 
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Duffy  v.  The  City  of  Dubuque. 

1.  Cities  and  Towns :  injuhy  to  one  using  stbebt:  what  is  proper 

USB  of:  liability  of  city  for  negligence.  Where  plaintiff  in  the  '*^  ^1. 
pursuit  of  his  legitimate  business  was  lawlully  using  one  of  defendant's  isi  5721 
streets,  and  he  stepped  to  a  hydrant,  situated  one  or  two  feet  from  the 
street,  upon  an  adjacent  lot,  to  draw  some  water  to  drink,  and,  while  so 
doing,  with  one  foot  upon  the  lot  and  the  other  upon  the  street,  a  section 
of  roofing,  which  the  city  had  negligently  allowed  to  stand  upon  its  edge 
on  the  sidewalk  near  by,  fell  upon  and  injured  him,  held  that  his  stop- 
ping to  draw  water,  as  stated,  was  the  exercise  of  a  privilege  which  he 
might  lawfully  enjoy,  and  a  mere  incident  to  the  general  use  which  he 
was  making  of  the  street,  and  that  it  would  not  defeat  his  right  to  recover 
of  the  city  for  the  damages  sustained  by  him. 

2.  : :  negligence  of  city:  EVIDENCE  to  establish.    Upon 

consideration  of  the  evidence  of  this  case,  (see  opinion,)  held  that  the 
jury  was  warranted  in  concluding  that  the  defendant  was  guilty  of  neg- 
ligence. 

3.  Damages:  excessivb:  power  of  court  to  reduce  upon  motion 

for  new  trial.  Where  a  motion  for  a  new  trial  is  based  upon  the 
ground  that  the  damages  found  by  the  jury  are  excessive,  the  court  may 
properly  overrule  the  motion  upon  the  plaintiff's  remitting  a  portion  of 
the  amount  awarded  as  damages. 
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Ajpjpeal  from  Delaware   Circuit  Court. 
Wednesday,  Apbh.  9. 

This  action  is  brought  by  plaintiff  to  recover  damages  on 
account  of  personal  injuries  sustained  by  him,  in  consequence 
of  an  obstruction  and  nuisance  which,  he  alleges,  the  defend- 
ant negligently  permitted  to  remain  in  one  of  its  streets. 

There  was  a  verdict  for  plaintiff  for  $6,000.  Defendant 
filed  a  motion  for  a  new  trial,  one  of  the  grounds  of  which 
was  that  the  dainages  were  excessive.  The  circuit  court  was 
of  opinion  that  this  ground  of  the  motion  was  well  taken,  but 
gave  the  plaintiff  leave  to  remit  $1,500  of  the  amount  of  the 
verdict,  and  thereupon  the  motion  was  overruled,  and  judg- 
ment entered  on  the  verdict  for  $8,500.     Defendant  appeals. 

Z>.  J.  Leneharvj  for  appellant. 

Pollock  c&  McNulty^  for  appellee. 

Reed,  J. — The  evidence  given  on  the  trial  establishes  the 
following  facts:  Tenth  street  is  one  of  the  principal  streets 
1.  CITIES  Ain)  ^'^  ^^  ^^^y  ^^  Dubuque.  It  runs  east  and  west, 
to^eus^n^  ^^^  ^8  intersected  by  Locust,  a  street  running 
fs  properiwe*  north  and  south.  It  has  been  macadamized,  gut- 
city-*  ^  tered  and  curbed  for  many  years,  and  there  is  a 
brick  sidewalk  on  its  north  side.  There  was  a  frame  building 
situated  on  the  lot  in  the  northwest  angle  of  the  two  streets. 
The  main  part  of  this  building  stood  immediately  at  the  corner, 
but  there  was  awing  in  the  rear  of  the  main  building,  extend- 
ing west  along  Tenth  street,  the  foundation  of  the  south  wall 
resting  immediately  inside  of  the  north  line  of  the  street. 
Some  two  or  three  weeks  before  the  accident,  the  owner  of 
this  property,  in  making  some  improvements  about  the  prem- 
ises, had  torn  this  wing  down.  The  workmen  who  did  the 
work  took  the  roof  of  the  wing  off  in  sections,  and  two  of 
these  sections  were  carried  onto  the  sidewalk  and  stood  on 
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their  edge,  being  supported  on  the  side  towards  the  street  by 
a  tree,  against  which  they  rested.  There  was  piled  against 
them,  on  the  side  towards  the  lot,  a  portion  of  the  timbers  and 
lumber  taken  from  the  part  of  the  building  which  had  been 
torn  down.  Afterwards,  this  pile  of  debris  and  one  of  the 
sections  of  the  roof  were  removed.  The  section  which  re- 
mained was  about  eighteen  feet  long  by  fourteen  feet  wide, 
and,  when  the  other  section  and  the  pile  of  debris  were  re- 
moved, it  had  no  support  whatever  on  the  side  towards  the 
lot.  There  was  a  hydrant  standing  on  the  lot,  about  eight  feet 
in  the  rear  of  the  main  portion  of  the  building,  and  from  one  to 
two  feet  from  the  line  of  the  sidewalk.  Plaintiff  is  a  plasterer, 
and  he  and  his  partner  had  been  employed  to  do  a  job  of 
plastering  on  the  building.  On  the  day  of  the  accident,  he 
went  to  the  building  in  company  with  a  teamster,  with  a  load 
of  material,  scaffolding  and  tools,  to  be  used  in  doing  the 
work.  After  they  had  unloaded  the  stuff  from  the  wagon, 
plaintiff  went  into  the  house  and  got  a  vessel,  and  he  and  the 
teamster  went  to  the  hydrant  for  the  purpose  of  getting  some 
water  to  drink,  going  along  the  sidewalk  from  a  door  on  the 
south  side  of  the  building.  Plaintiff  drew  some  water  from 
the  hydrant  in  the  vessel,  and  handed  it  to  the  teamster,  who 
took  a  drink,  handed  the  vessel  back  to  plaintiff  and  imme- 
diately left.  Plaintiff  turned  to  the  hydrant  for  the  purpose 
of  drawing  water  for  himself,  and,  while  in-  the  act  of  doing 
this,  and  when  stooping  over,  with  one  foot  on  the  ground 
near  the  hydrant,  and  the  other  on  the  sidewalk,  the  section 
of  roof  was  blown  over  by  a  gust  of  wind,  falling  on  plaintiff, 
and  inflicting  the  injuries  of  which  he  complains. 

Many  of  these  facts  were  not  disputed  on  the  trial,  and 
the  verdict  of  the  jury  is  conclusive  as  to  such  as  were  con- 
troverted. 

The  defendant  asked  the  court  to  give  the  following  in- 
struction: 

"If  the  jury  find  from  the  evidence  that,  at  the  time  of  the 
accident,  the  plaintiff  was  at  the  hydrant  which  stood  inside 
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the  lot,  with  one  foot  on  the  lot  and  the  other  on  the  sidewalk, 
then  he  would  not  be  a  traveler  on  the  Btreet,  in  contem- 
plation of  law,  and  cannot  recover  against  the  city  in  this 
action.'* 

The  conrt  refused  to  give  this  instruction,  and  on  its  own 
motion  gave  the  following: 

"The  plaintiff  must  further  establish  by  a  preponderance 
of  credible  testimony,  in  order  to  entitle  him  to  a  verdict 
against  the  said  city,  that,  when  he  sustained  the  injuries 
complained  of,  he  was  still  in  part  upon  the  sidewalk  of  said 
city,  as  he  cannot  recover,  if  the  accident  causing  said  injuries 
occurred  after  he  had  wholly  left  said  sidewalk  and  entered 
the  lot  where  the  hydrant  was  situated." 

Appellant  assigns  the  giving  of  this  instruction,  and  the 
refusal  to  give  the  one  asked,  as  error.  The  position  of  coun- 
sel for  appellant  is  that,  to  entitle  plaintiff  to  recover,  he  must 
have  been  using  the  street,  at  the  time  of  the  accident,  for 
some  of  the  ordinary  and  legitimate  objects  for  the  promotion 
of  which  the  city  is  required  to  keep  it  in  repair,  and  that  the 
act  he  was  doing  at  the  time  is  not  of  that  character.  The 
followingcases  are  cited  as  sustaining  this  position:  Stinsonv. 
Gardiner^  42  Maine,  248;  Stickney  v.  Salem^  3  Allen,  374; 
Blodgettv.  Boston,  S  Id.,  237;  N'orristownv.  Moyer^  67  Pa. 
St.,  355;  Syhes  v.  Pawlett,  43  Vermont,  446. 

The  rule  in  the  New  England  states,  and  in  some  others, 
undoubtedly  is,  that  the  public  corporation  which  is  charged 
with  the  duty  of  keeping  the  highway  in  repair  is  liable  to 
one  who  is  injured  by  its  failure  to  perform  that  duty,  only 
in  case  the  injury  is  received  while  in  the  legitimate  use  of 
the  highway.  In  those  states,  however,  the  duty  to  keep  the 
highway  in  repair  is  imposed  on  the  corporation  by  statute, 
and  the  extent  of  that  duty  is  expressly  defined  by  staute. 
The  liability  of  the  corporation  to  one  who  suffers  an  injury, 
by  reason  of  its  failure  to  perform  the  duty,  is  also  created 
and  defined  by  statute.  The  Massachusetts  cases  cited  are 
determined  under  statutes  which  impose  upon  the  corpora* 
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tion  the  duty  of  keeping  all  highways  within  its  limits  in 
such  state  of  repair  that  they  may  at  all  seasons  of  the  year 
be  safe  and  convenient  for  travelers  passing  along  and  upon 
them,  and  which  make  it  liable  to  any  person  who  suffers  an 
injury  through  any  defect  or  want  of  repair  therein;  and 
they  hold  that,  unless  the  person  injured  by  the  defect  was  a 
traveler  on  the  highway,  within  the  meaning  of  the  statute, 
when  he  received  the  injury,  the  corporation  is  not  liable 
to  him  therefor.  They,  however,  put  a  very  liberal  con- 
struction on  the  word  "travelers,"  as  used  in  the  statute. 
It  is  held  to  include  every  one  who  has  occasion  to  pass  over 
the  highway  for  any  purpose  of  business,  convenience  or  pleas- 
ure, and  "that  the  highway  is  to  l)e  kept  safe  and  convenient 
for  all  persons  having  occasion  to  pass  over  it  while  engaged 
in  any  of  the  pursuits  or  duties  of  life."  Blodgett  v.  Boston^ 
»upra. 

Now,  we  feel  that  we  are  not  called  upon  to  determine  in 
this  case  whether  the  rule  in  this  state,  as  to  the  liability  of 
the  corporation,  is  any  difierent  from  what  it  is  in  those  states, 
by  reason  of  the  fact  that  it  is  not  created  or  defined  by  stat- 
ute,— a  question  discussed  by  counsel;  for  it  seems  to  us  that 
the  use  which  plaintiff  was  making  of  the  street  at  the  time  of 
the  injury  was  a  legitimate  and  proper  use.  He  was  on  the 
street  in  the  ordinary  course  of  his  business.  He  had  the 
right  to  go  to  the  hydrant  for  the  purpose  for  which  he  went 
there,  and,  in  going  there,  he  had  the  right  to  pass  along  the 
street.  It  was  convenient  for  him  to  stand  upon  the  sidewalk 
while  drawing  the  water.  It  was  certainly  not  unlawful  for 
him  to  stand  there  for  that  purpose.  He  was  not  a  mere 
lounger  on  the  street,  obstructing  the  travel  thereon,  but  his 
stopping  there  for  the  time  and  for  the  purpose  for  which  he 
stopped  was  a  mere  incident  to  the  general  use  which  he  was 
making  of  the  street  at  the  time. 

It  is  claimed  that  the  jury  was  not  warranted  by  the  evi- 
dence in  finding  that  the  city  was  guilty  of  negligence  in  not 
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2. . .  removing  the  section  of  roof  in  question,  for  the 

city^fdence  reason  that,  when  it  was  first  placed  on  the  side- 
to  establish,  ^^^k,  it  was  supported  on  tlie  side  towards  the 
lot  by  a  prop  at  each  end,  and  it  does  not  appear  either  that 
any  officer  of  the  city  knew  that  these  props  had  been  removed, 
or  that  they  had  been  removed  for  such  length  of  time  as 
that  its  officers,  in  the  exercise  of  that  care  and  diligence 
which  they  were  bound  to  use  in  the  proper  discharge  of 
their  duties,  ought  to  have  ascertained  the  fact. 

We  think,  however,  that  the  finding  that  the  city  was 
guilty  of  negligence  is  not  without  support.  The  jury  might 
have  found  from  the  evidence  that  there  was  no  support  at  all 
on  the  side  of  the  roof  towards  the  lot,  after  the  other  section 
and  the  pile  of  lumber  were  removed  from  the  sidewalk, 
which  must  have  been  several  days  before  the  accident. 

Besides  this,  as  the  obstruction  was  not  a  mere  structural 
defect  of  the  street,  but  an  object  entirely  foreign  to  it,  the 
duty  of  the  city,  if  it  permitted  it  to  remain  there  at  all,  was 
to  see  that  it  was  kept  in  such  situation  as  that  the  safety 
of  travelers  on  the  street  would  not  be  endangered  by  it 
It  is  also  claimed  that  the  damages  are  excessfve,  and  that 
the  court  ought  to  have  set  the  verdict  aside  entirely,  instead 
3.  DAMAOBs:  of  permitting  plaintiff  to  remit  a  portion  of  the 
^wSof^'  amount  awarded  as  damages.  But  the  action  of 
duceonmo-     the  court  in  this  respect  is  sanctioned  by  Collins 

tionfornew  _,  .,     -r^,     >«  -r  -r^ 

trial.  V.  Council  Bluffs^  35  Iowa,  432;     Rose  v.  De% 

Momes  Valley  R.  R.  Co.^  39  Id.,  246.  And  the  amount 
for  which  judgment  was  rendered  does  not  appear  to  us  to  be 
excessive. 

Aftibmbd* 
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Downing  v.  Thb  Des  Moines  Nobthwesteen   Railway 

Company. 

Wenkleman  v.  The  Same. 

1.  Bailroads:  condemnation  of  right  of  way:  damages  must  be 

PAID  before  possession  TAKEN:  SUPERSEDEAS  BOND  NOT  ALLOWED 

ON  APPEAL.  Where  defendant  had  had  a  riffht  of  way  over  plaintiff's 
land  condemned,  and  had  deposited  the  award  with  the  sheriff  and 
taken  an  appeal  to  the  circnit  court,  where  the  amomit  of  damages  was 
increased,  held  that,  upon  an  appeal  to  the  supreme  court,  it  was  neces- 
sary for  defendant,  in  order  to  hold  posession  of  the  right  of  way  pend- 
ing the  appeal,  to  deposit  the  additional  damages  also  with  the  sheriff, 
and  that  the  filing  of  a  supersedeas  bond  did  not  reLieve  it  of  that  duty. 
Such  deposit  not  being  made,  plaintiff  had  the  right  to  have  defendant 
removed  from  the  land,  as  provided  by  section  1258  of  the  Code. 

AppeaU  from  Carroll  Ci/rcvit  Court. 

Wednesday,  Apbil  9. 

These  are  proceedings  to  condemn  the  right  of  way  for  de- 
fendant's road  through  lands  belonging  to  the  plaintiffs.  The 
lands  are  situated  in  Greene  county.  Appeals  were  taken  to 
the  circuit  court  from  the  assessments  made  by  the  commis- 
sioners appointed  by  the  sheriff.  The  amounts  of  the  assess- 
ments made  by  the  commissioners  were  deposited  with  the 
sheriff.  The  venue  of  the  proceedings  was  changed  to  the 
Carroll  circuit  court,  where  trials  were  had,  and  the  damages 
awarded  to  the  plaintiffs  were  greater  than  were  allowed  by 
the  commissioners.  The  defendant  appealed  to  this  court, 
and  gave  supersedeas  bonds  to  stay  proceedings  upon  the 
awards  of  damages,  pending  the  appeal.  The  plaintiffs,, 
claiming  that  there  was  no  authority  for  staying  the  proceed- 
ings by  bond,  and  the  defendant  having  proceeded  to  build 
and  operate  its  road  over  the  land,  placed  certified  copies  of 
the  assessments  in  the  hands  of  the  sheriff,  and  he  was  about 
to  proceed  to  put  the  defendant  out  of  the  possession  of  the 
premises.  Thereupon,  defendant  moved  to  restrain  the  sheriff 
Vol.  LXIII— 12 


178  SUPREME  COURT  OF  IOWA, 

Downing  v.  The  Des  Moines  Ncathweetem  B'y  Company. 

from  executiDg  the  order,  pending  the  appeals,  and  these  mo- 
tions, and  counter-motions  by  the  plaintiffs,  are  now  submit- 
ted for  onr  determination. 

McDuffie  dk  Howard^  for  plaintiffs. 
Parsons  <&  Hunnellsj  for  defendant. 

Pee  Curiam. — The  sole  question  presented  by  these  mo- 
tions is,  whether  the  defendant  may,  under  the  statute,  take 
possession  of  the  land,  and  use  and  occupy  the  same  pending 
the  appeals,  and  stay  proceedings  by  a  supersedeas  bond.  The 
sections  of  the  statute  which,  we  think,  are  decisive  of  the 
question,  are  as  follows: 

Sec.  1255.  "An  appeal  shall  not  delay  the  prosecution 
of  the  work  upon  said  railway,  if  said  corporation  pays  or 
deposits  with  the  sheriff  the  amount  assessed  by  the  commis- 
sioners. Said  sheriff  shall  not  pay  said  deposit  over  to  the 
person  entitled  thereto,  after  the  service  of  notice  of  an  ap- 
peal, but  shall  retain  the  same  until  the  determination  there- 
of." 

Sec.  1257.  "  On  the  trial  of  the  appeal,  no  judgment  shall 
be  rendered,  except  for  costs.  The  amount  of  damages  shall 
be  ascertained  and  entered  of  record,  and,  if  no  money  has 
been  paid  or  deposited  with  the  sheriff,  the  corporation  shall 
pay  the  amount  so  ascertained,  or  deposit  the  same  with  the 
sheriff,  before  entering  upon  the  premises." 

Sec.  1258.  "If  on  the  trial  of  the  appeal  the  damages 
awarded  by  the  commissioners  are  increased,  the  corporation 
shall  pay  or  deposit  with  the  sheriff  the  full  amount  of  dam- 
ages awarded,  before  entering  on,  or  in  any  manner  whatever 
using  or  controlling,  the  premises.  And  said  sheriff,  upon 
being  furnished  with  a  certified  copy  of  such  assessment, 
may  remove  said  corporation,  its  agents,  servants  or  con- 
tractors, from  said  premises,  unless  the  amount  of  the  assess- 
ment is  forthwith  paid  or  deposited  with  him." 

I{  is  claimed  by  the  defendant  that,  in  case  of  an  appeal  to 
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this  court,  the  deposit  of  the  additional  amount  required  by 
section  1258  need  not  be  made,  and  that  it  has  the  right  to 
take  and  hold  possession  of  the  land,  and  stay  proceedings  by 
a  supersedeas  bond. 

We  think  it  is  very  plain  that  this  is  not  a  proper  con- 
struction of  the  statute.  The  requirement  that  the  amount 
of  the  damages  shall  either  be  paid — that  is,  discharged  and 
satisfied — or  that  it  shall  be  deposited  with  the  sheriff,  is 
absolute  and  without  qualification.  The  requirement  cannot 
be  dispensed  with  by  giving  a  bond.  The  deposit  must  be 
made  with  the  sheriff  as  a  deposit,  not  as  a  payment,  if  an 
appeal  be  taken.  It  must  remain  as  a  deposit,  pending  the 
appeal.  The  intent  of  the  law  is  obvious.  It  is  this:  No 
judgment  is  entered  in  the  circuit  court.  The-  award  of 
damages  cannot,  therefore,  be  enforced  by  execution,  either 
from  the  circuit  court  or  from  this  court,  upon  aflirmance  of 
the  award.  Section  1257  provides  that  no  judgment  shall 
be  rendered.  As  no  judgment  is  rendered,  it  is  required  that 
the  corporation,  if  it  desires  to  occupy  the  land,  and  also  de- 
sires to  appeal,  shall  deposit  the  damages  with  the  sheriff,  to 
be  held  by  him  to  await  the  final  decision,  and  then  to  be 
paid  to  the  parties  in  accordance  thwewith.  The  law  pre- 
scribes this  method  of  paying  the  land  owner  the  just  com- 
pensation required  to  be  paid  to  him  by  the  constitution,  and 
it  is  not  within  the  power  of  the  corporation  to  substitute 
bonds,  where  the  law  requires  money,  and  thus  compel  the 
land  owner  to  resort,  it  may  be,  to  an  action  on  the  bond. 

We  think  these  provisions  of  the  statute  are  so  plain  that 
they  cannot  be  misunderstood,  and  the  order  heretofore  made, 
restraining  the  sheriff  from  removing  the  defendant,  its  agents 
and  servants,  from  the  premises,  is  hereby  set  aside  and  va- 
cated, and,  unless  the  assessments  be  deposited  with  him 
within  twenty  days  after  the  filing  of  this  opinion,  he  is 
directed  to  proceed  the  same  as  though  these  motions  had  not 
been  made. 

Motions  Ovbbbuled. 
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OaBSKADDOK  ST  AL.  T.  BaBTLBTT. 

1.  Praotioe  in  Supreme  Court:  no  tbial  db  novo  withottt  byi- 
DBiTCB  CEBTTTiED.  A  canse  caoDot  be  tried  de  novo  in  this  court  nnlen 
the  evidence  be  certified  by  the  judge  of  the  conrt  from  which  it  comes. 

Ajppeal  from  Muscatine  District  Court. 

Wednesday,  Apeil  9. 

Pee  Gubiam. — ^Tms  is  an  action  in  chancery  to  restrain 
the  maintenance  of  a  nuisance.  It  is  brought  here  for  trial 
de  novo.  The  appellee  files  an  amended  abstract,  showing 
that  no  translation  of  the  short  hand  reporter's  notes  has  been 
filed  in  the  court  below;  that  the  evidence  has  never  been 
certified  by  the  judge  of  the  district  court,  nor  by  the  reporter, 
and  that  it  has  never  been  made  a  part  of  the  record  in  any 
manner.  This  amended  abstract  is  not  denied  by  the  defend- 
ant. Under  repeated  rnlings  of  this  court,  it  must  be  taken 
as  true. 

The  plaintiff  moves  to  strike  the  evidence  from  the  trans- 
cript on  the  ground,  among  others,  that  it  is  no  part  of  the 
record,  never  having  been  certified  by  the  judge  of  the  court 
below  as  required  by  law.  The  motion  mnst  be  sustained. 
We  cannot  try  the  case  de  novOj  unless  the  evidence  be  certi- 
fied by  the  judge  trying  it  in  the  court  below.  See  Acts  of 
Nineteenth  General  Assembly,  chapter  36,  section  1.  We 
have  repeatedly  ruled  to  this  effect.  The  motion  must  be 
sustained.  The  evidence  being  stricken  from  the  transcript, 
nothing  remains  of  the  case  for  review  in  this  court.  The 
case  in  its  present  form  is  not  triable  upon  errors;  indeed,  no 
errors  are  assigned.    The  decree  of  the  district  court  must 

be 

Affibmed* 
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COTTRELL  V.  SmITH  BT  AL. 

1.  IVaudulent  Conyey anoe :  facts  not  constituting:  mobal  con- 
siDBRATiON  SUFFICIENT.  A  Conveyance  of  leal  estate  made  in  dis- 
chaige  of  a  moral  obligation  is  not  without  consideration,  and  will  not 
be  set  aside  as  fraudulent,  and  the  land  subjected  to  the  satisfaction  of 
a  judgment  against  the  grantor,  which  was  not  a  lien  upon  the  land 
when  the  conveyance  was  made.  The  moral  right  and  legEd  title  of  the 
grantee  outweigh  the  mere  moral  right  of  the  judgment  creditor. 

Appeal  from  Lmn  Circuit  Court. 

Wbdnesdat,  Apbil  9. 

The  plaintiff  is  a  jud/;ment  creditor  of  the  defendant, 
Elizabeth  C.  Smith,  and  brings  this  action  to  set  aside  cer- 
tain conveyances  of  real  estate  made  by  her  to  the  other  de- 
fendants, on  the  ground  that  the  same  are  frandalent  and 
void.  The  court  granted  the  relief  as  to  a  portion  of  the 
real  estate  in  question,  and  denied  it  as  to  the  remainder. 
Both  parties  appeal,  the  defendants  perfecting  their  appeal 
first 

Deacon  cfe  Smithy  for  appellants. 

Sheean  cfe  JUoCaniy  for  appellee. 

Adahs,  J. — ^The  real  estate  in  question  consists  of  one 
hundred  and  seventy  acres  of  land  in  Linn  county,  the  legal 
title  to  which  stands  as  follows:  to  seventy  acres,  in  the  de- 
fendant, Charles  0.  Smith;  to  sixty  acres,  in  the  defendant, 
William  L.  Smith,  and  to  forty  acres,  in  the  defendant,  Enoch 
B.  Smith.  The  whole  formerly  belonged  to  one  Jackson 
Smith,  now  deceased,  the  husband  of  Elizabeth  C.  Smith,  and 
father  of  the  other  defendants.  He  died  intestate,  and  the 
land  in  question  was  set  apart  to  the  defendant,  Elizabeth  C, 
as  a  part  of  her  distributive  share.  She  afterward  conveyed 
the  several  portions  above  set  out  to  the  other  defendants  re- 
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spectively.  The  plaintiff  seeks  to  set  aside  the  conveyances 
on  the  ground  that  they  were  made  without  consideration, 
and  with  intent  to  defraud  the  grantor's  creditors.  The 
grantees  seek  to  sustain  the  conveyances  on  the  ground 
that,  upon  the  death  of  Jackson  Smith,  the  legal  title  passed 
to  them  as  his  heirs,  (subject  to  the  widow's  rights,)  and  that, 
while  it  is  true  that  they  were  divested  of  the  same  in  the 
proceedings  in  which  the  widow's  share  was  set  out  to  her, 
yet  the  proceedings  involved  a  mistake,  and  that,  afterward, 
the  conveyances  were  made  to  rectify  such  mistake. 

It  is  undisputed  that  the  heirs  became  the  owners  of  the 
land  upon  the  death  of  their  father,  subject  to  the  widow's 
right,  and  that  the  adjudication  by  which  the  legal  title 
passed  to  the  widow  involved  a  mistake  in  regard  to  the  ex- 
tent of  her  right.  It  is  also  undisputed  that  tlie  plaintiff  has 
no  legal  interest  in,  or  lien  upon,  the  land,  and  has,  indeed, 
no  equitable  right,  unless  he  has  acquired  such  right  by  rea- 
son of  the  mistake. 

A  more  detailed  statement  of  the  case  is  as  follows:  Jack- 
son Smith  died,  seized  of  eleven  hundred  and  fifty  acres  of 
land,  all  which  was  heavily  mortgaged.  Of  this  land,  three 
hundred  and  ten  acres  were  set  apart  to  the  widow  as  her  dis- 
tributive share,  which  included  the  land  in  question.  Tlie 
whole  three  hundred  and  ten  acres,  except  forty  acres  oc- 
cupied as  a  homestead,  should  have  been  set  out  to  her  as  sub- 
ject to  a  pro  rata  primary  liability  with  the  remainder,  un- 
der the  rule  laid  down  in  Trowbridge  v.  Sypher^  55  Iowa, 
352.  By  mistake,  however,  it  was  set  out  as  subject  only  to 
a  secondary  liability,  leaving  the  portion  belonging  to  the 
heirs  to  be  first  exhausted  in  the  payment  of  the  mortgage 
debts.  Under  the  decision  thus  made,  the  portion  belonging 
to  the  heirs  was  exhausted,  and  the  part  set  out  to  the  widow 
was  left  clear.  After  the  decision  in  Trowbridge  v,  Sypher^ 
she  was  advised  that  she  was  not  entitled  to  all  the  land  set 
out  to  her,  and  she  made  the  conveyances  in  question.  Her 
view  of  the  matter  is  expressed  by  her  in  her  testimony  in 
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these  words:  "By  rights  it  was  theirs;  it  was  not  mine."  In 
making  the  conveyances  she  conveyed  no  more  in  the  aggre- 
gate than  was  necessary  to  correct  the  mistake. 

The  judgment  against  the  defendant  was  rendered  npon  a 
promissory  note,  signed,  not  only  by  herself,  but  by  her  hus- 
band and  two  other  persons,  and  was  secured  by  a  mortgage 
upon  her  husband's  land.  The  mortgage  was  foreclosed,  and 
the  indebtedness  which  the  plaintiff  is  seeking'  to  collect  is 
the  balance  remaining  due  after  foreclosure  and  the  sale  of 
the  mortgaged  land.  The  plaintiff  seems  to  think  that  he 
has  some  claim  against  the  defendant's  land,  at  least  of  a 
moral  character,  because  it  belonged  at  one  time  to  the  estate 
of  Jackson  Smith. 

We  proceed  to  consider  whether  the  conveyances  were 
fraudulent,  and,  if  not,  whether  there  is  any  other  ground 
upon  which  the  plaintiff's  claim  can  be  sustained.  There  is 
no  pretense  that  any  consideration  moved  to  the  grantor.  If 
the  conveyances  can .  be  sustained,  they  must  be  sustained 
upon  the  ground  upon  which  the  grantor  put  them  in  her 
testimony,  and  that  is,  that  the  land  rightfully  belonged  to 
the  heirs,  and  not  to  her.  She  did  not,  probably,  mean  that 
they  had  a  legal  or  equitable  right  to  the  land,  in  the  sense 
that  they  had  a  right  which  they  could  enforce;  but  that  they 
had  a  moral  right.  That  they  had  such  right,  it  appears  to 
us,  cannot  be  denied.  Now,  where  an  act  is  done  in  the  dis- 
charge of  a  moral  obligation,  it  cannot  be  deemed  fraudulent. 
No  person  is  bound  to  hold  for  his  creditors  what  in  good 
morals  does  not  belong  to  him,  but  to  another.  The  legal 
title,  then,  of  the  grantees,  supported  as  it  is  by  a  moral 
right,  must  be  held  to  be  good. 

The  plaintiff,  as  we  understand,  claims  that  he  has  a  moral 
right,  also,  because  the  land  belonged  at  one  time  to  the  es- 
tate of  his  debtor,  Jackson  Smith.  He  does  not  claim  that 
he  has  any  legal  or  equitable  right  against  his  estate.  He 
obtained  no  judgment  against  Jackson  Smith  in  his  lifetime, 
nor  made  any  claim  against  his  estate  after  his  death,  and  it 
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is  now  too  late  to  make  snch  claim.  His  moral  right,  if  any, 
must  be  based  upon  the  fact  that  Jackson  Smith,  if  still  alive, 
would  still  owe  the  debt.  But  his  trouble  is  that  he  has,  at 
best,  but  a  moral  right,  whereas  the  heirs  have  that,  and 
have  also  the  legal  title.  One  of  the  characteristics  of  a  moral 
right,  as  recognized  in  law,  is  that,  standing  by  itself,  it  is  not 
enforcable. 

There  remains  to  be  considered  the  fact  that  the  grantor 
did  not  convey  to  the  grantees  equal  portions,  though  the  lat- 
ter were  all  children  of  the  intestate.  In  the  view  which 
we  take  of  the  case,  it  is  not  very  important  to  state  upon 
what  ground  the  discrimination  was  made;  but  we  may  say 
that  the  evidence  shows  that  the  two  to  whom  the  most  land 
was  conveyed  had  remained  at  home,  and  rendered  service  in 
carrying  on  the  farm  through  many  years.  It  is  not  material 
to  enquire  whether  they  had  any  legal  claim  against  the  es- 
tate, or  whether,  if  they  had,  the  amount  conveyed  to  each 
in  recognition  of  his  claim  was  the  proper  amount.  The 
one  who  obtained  the  least  acquiesces,  and  it  is  not  for  the 
plaintiff  to  complain.  The  conveyances  made  in  recognition 
of  the  services  of  two  of  tlie  heirs  was  sustained  by  the 
court  below,  and  the  ruling  thereon  constitutes  the  ground  of 
the  plaintiff's  appeal.  In  our  opinion,  the  conveyances  should 
have  been  sustained  throughout.  The  decree,  therefore,  must 
be  affirmed  on  the  plaintiff's  appeal,  and,  on  the  defendant's, 

Kevbbsed. 
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RuGOLBS  y.  Thb  Town  of  Nevada. 

1.  CitieB  and  Towns :  injury  on  bidewale:  neouobnce:  eyidence: 
INSTRUCTION.  Where  the  iigoiy  complained  of  was  caused  by  a  loose 
plank  in  the  sidewalk,  it  was  error  to  allow  plaintiff  to  prove,  for  the  por^ 
pose  of  charging  the  defendant  with  notice  of  the  defect,  and  consequent 
negligence,  that  the  walk  was  visibly  out  of  repair  in  the  **  locality  near'* 
where  the  accident  occurred,  at  and  prior  to  the  time  of  the  injury.  The 
evidence  should  have  been  confined  to  the  particular  defect  which  caused 
the  injury.  And  an  instruction  to  the  jury,  that  their  inquiry  was  lim- 
ited to  the  condition  of  the  sidewalk  where  the  injury  occurred,  given 
under  circumstances  which  must  have  led  the  jury  to  believe  that  the 
court  referred  to  the  locality  where  the  injury  occurred,  was  also  error. 

Appeal  from  Story  Circuit  Court, 

Wednesday  April  9. 

The  plaintiff,  while  walking  on  one  of  the  eidewalks  of  the 
town  of  Nevada,  claims  to  have  received  an  injury  because  of 
a  defect  in  the  sidewalk.  To  recover  damages  for  snch  injury 
this  action  was  brought.  There  was  a  trial  by  jury,  verdict 
and  judgment  for  plaintiff,  and  the  defendant  appeals. 

C.  H.  BalUety  for  appellant. 

Martin  cfe  Sellers^  for  appellee. 

Seevebs,  J. — ^The  sidewalk  consisted  of  stringers  laid  on 
the  ground  lengthwise,  and  planks  nailed  across  the  same. 
The  street  runs  east  and  west,  and  the  walk  runs  alongside  of 
a  building  occupied  for  business  purposes  by  one  Alderman. 
The  plaintiff  and  David  Child  were  passing  along  the  walk, 
when  one  Bell  attempted  to  pass  ahead  of  them.  In  doing 
so,  he  stepped  on  a  loose  plank,  which  caused  it  to  tip,  and 
the  plaintiff's  foot  caught  against  the  raised  end  of  the  plank, 
and  she  was  thereby  injured. 

While  the  plank  was  loose  and  liable  to  tip  under  the  cir- 
cumstances above  stated,  yet  its  condition  in  this  respect  was 
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not  visible  to  any  one  passing  along  the  walk;  nor  do  we 
understand  that  the  walk  was  in  any  other  respect  defective 
at  that  place. 

A  witness  for  the  plaintiff  was  asked  the  following  ques- 
tions: "  State  whether  or  not  you  noticed  that  the  walk  was 
out  of  repair  in  that  locality,  near  where  she  got  hurt,  prior 
to  the  time  of  her  injury."  This  question  was  objected  to, 
but  the  objection  was  overruled,  and  the  witness  answered: 
"  Well,  I  noticed  the  plank  was  kind  of  rotten  along  there. 
I  didn't  notice  that  any  of  them  was  loose  though."  It  was 
a  material  question  on  the  trial,  whether  the  defendant  had 
notice  of,  or  under  the  circumstances  should  have  known  of, 
the  defect  in  the  sidewalk,  which  caused  the  injury.  There 
was  evidence  tending  to  show  that  the  walk  was  out  of  repair 
from  twenty-five  to  fifty  feet  east  of  the  place  where  the  plaint- 
iff was  injured.  The  defect  in  the  walk,  which  caused  the 
injury,  was  not,  as  has  been  said,  even  visible,  much  less  was 
it  notorious.  The  defendant  did  not  have  express  notice  that 
the  plank  was  loose,  and  we  do  not  think  it  should  be  charged 
with  constructive  notice  of  the  defect  which  caused  the  injury. 
For  the  purpose  of  charging  the  defendant  with  such  notice, 
the  question  above  set  out  was  propounded  to  the  witness. 

We  think  the  objection  to  the  question  should  have  been 
sustained.  In  the  first  place,  the  "locality  near"  where  the 
plaintiff  got  hurt  is  exceedingly  indefinite.  It  leaves  the  wit- 
ness to  determine  for  himself  what  is  meant.  Then  his  an- 
swer is  just  as  indefinite.  The  rotten  planks  seen  by  him 
were  "along  there."  This  may  mean,  at  least,  some  distance 
away;  and  under  the  evidence,  and  in  consideration  of  all  the 
circumstances,  the  witness,  we  think,  meant  the  defects  in  the 
walk  twenty-five  or  fifty  feet  distant.  The  plaintiff  was  not 
injured  by  reason  of  such  defects,  and,  if  the  walk  had  been 
in  perfect  condition  at  said  places,  the  plaintiff,  under  the 
same  circumstances,  would  have  been  injured  just  as  she  was. 
Suppose  the  defendant  had  notice  of  the  defects  twenty-five 
feet  distant  for  a  year  prior  to  the  accident,  and  had  repaired 


APRIL  TERM,  1884.  187 

Ruggles  T.  The  Town  of  Keyada. 

the  same  one  hour  prior  thereto,  could  it  be  said  that,  be- 
cause of  the  matters  stated,  the  defendant  should  be  charged 
with  notice  of  the  defect  which  caused  the  injury?  "We  are 
unwilling  to  so  hold.  Because  of  the  condition  of  the  side- 
walk generally,  the  defendant  was  not  bound  to  know  of  this 
particular  defect.  There  was  no  reason  why  any  one  in  the 
exercise  of  ordinary  vigilance  should  have  known  that  this 
plank  in  question  was  loose.  A  town  or  city  is  not  bound  to 
test  every  plank  in  a  sidewalk  every  day  or  every  hour  in  the 
day.  If  no  one  passing  along  the  walk  had  knowledge  of  the 
loose  plank,  the  city  should  not  be  charged  with  such  knowl- 
edge because  there  were  open  and  visible  defects  in  the  walk 
twenty -five  feet  or  more  distant. 

The  court  instructed  the  jury  that  their  inquiry  was  lim- 
ited to  the  sidewalk  where  the  injury  occurred,  and,  if  the 
walk  was  out  of  repair  in  other  places,  it  should  not  influence 
their  verdict. 

We  are  satisfied  from  the  whole  record,  including  the  rul- 
ings during  the  trial  on  the  admission  of  evidence,  that  by 
this  instruction  the  court  meant,  and  the  jury  must  have  un- 
derstood the  court  to  mean,  by  the  terms,  "place  where  the 
alleged  injury  occurred,*'  the  place  where  the  walk  was  defec- 
tive, twenty-five  feet,  at  least,  from  where  the  injury  occurred. 
We  think,  therefore,  under  the  circumstances,  that  the  instruc- 
tion is  erroneous.  Other  errors  are  discussed  by  counsel. 
None  of  them,  however,  are  well  taken. 

Reversed. 
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1.  Judgment:  against  defunct  corpouation:  toid.  Where  a  district 
'  township  was  dissolved  by  its  sub-dietricts'  organising  as  independent 

districts,  a  judgment  obtained  in  an  actiou  begun  against  the  original 
district  township,  after  its  dissolution,  was  void  for  want  of  jurisdiction 
of  the  court  to  render  it. 

2.  School  District:  bub-diyibion  of:  division  of  assets:  how  en- 

FOBCED.  Where  a  district  township  comprised  two  congressional  town- 
ships, one  of  which  became  a  separate  district  township,  and  the  other 
of  which  at  the  same  time  was  organized  into  several  independent  dis- 
tricts, the  new  district  township  could  not  maintain  proceedings  against 
the  original  district  township  for  a  division  of  assets,  as  that  township 
had  ceased  to  have  a  corporate  existence;  but  it  would  seem  that  such 
action  might  be  maintained  against  the  independent  districts  organized 
within  the  other  congressional  township.  See  Ind,  Dist,  of  Georgia  r. 
Ind,  Dist.  of  Victory,  41  Iowa,  321. 

3.  Former  Adjudication :  facts  not  constituting;  effect  of  ap- 

pearing AND  DEFENDING.  Where  in  the  case  last  named  the  action 
was  brought  against  the  defunct  district  township,  and  the  indei>end- 
ent  districts,  without  being  made  defendants,  appeared  by  counsel  and 
resisted  the  action,  but  judgment  was  nevertheless  rendered  against  the 
defunct  district,  such  judgment,  void  as  being  against  a  defunct  defend- 
ant, did  not  bind  the  independent  districts  which  resisted  it 

4.  Estoppel:  party  advocating  a  point  of  law  not  bound  thebbbt. 

Where  the  plaintiff  in  the  action  last  above  named  afterwards  brought 
another  action  against  the  several  independent  districts,  based  upon  the 
same  cause,  and  the  independent  districts  appeared  and  pleaded  the  judg- 
ment in  the  former  action  in  bar,  whereupon  plaintiff  withdrew  its 
action  and  suffered  judgment  to  be  rendered  against  it  for  costs,  held  that 
the  position  taken  by  the  defendants  was  a  mere  legal  position,  as  to  the 
soundness  of  which  plaintiff  was  as  well  able  to  judge  as  they,  and  that 
it  did  not  estop  them  from  denying  their  liability  upon  the  judgment, 
in  a  subsequent  action  brought  to  enforce  the  same. 

5.  Error  in  Buling  on  Demurrer :  prejudice  presumed  whbbb  the 

contrary  does  not  appear.  In  this  case  there  were  several  grounds 
for  the  demurrer,  one  of  which  was  based  upon  the  statute  of  limitations, 
and  the  others  attacked  the  sufficiency  of  the  petition.  The  court  sus- 
tained the  demurrer  on  the  first  ground,  and  overruled  as  to  the  other 
grounds,  both  of  which  rulings  were  erroneous: — held  that,  inasmuch  as 
it  cannot  be  said  with  certainty  that  plaintiff  was  not  prejudiced  by  the 
ruling  sustaining  the  demurrer,  the  cause  must  be  reversed. 
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Appeal  from  Webster  District  Court, 

"Wednesday,  April  9. 

AoTiOK  for  a  writ  oi  mandamus  to  compel  the  several 
boards  of  directors  of  the  defendant  districts  to  meet  and  ap- 
portion among  themselves  a  certain  alleged  liability.  The 
defendants  demurred  to  the  plaintiff's  petition,  assigning  nine 
grounds  of  demurrer.  The  court  overruled  the  demurrer  as 
to  eight  grounds,  and  sustained  it  as  to  one.  The  plaintiff 
electing  to  stand  by  its  petition,  judgment  was  rendered 
against  it  for  costs.  Both  parties  appeal,  the  plaintiff  per- 
fecting its  appeal  first. 

Frank  Farrell  and  Th^eo.  HoAoley^  for  appellant. 

J.  F.  Duncomle  and  A.  ilT,  Botsfordj  for  appellee. 

Adams,  J. — The  court  sustained  the  defendants'  demurrer 
upon  the  ground  that  the  plaintiff's  cause  of  action  was  bar- 
red by  the  statute  of  limitations.  In  our  opinion  the  court 
should  have  overruled  the  demurrer  upon  this  ground,  and 
sustained  it  upon  a  different  ground.  The  petition,  to  our 
minds,  shows  very  clearly  that  the  plaintiff  never  had  a  cause 
of  action  against  these  defendants.  The  demurrer  raised  this 
question.  If  the  court  had  sustained  it  upon  this  ground, 
the  plaintiff  might  possibly  (though  not  probably)  have 
elected  to  amend.  The  plaintiff  comes  here  now  upon  the 
theory  that  he  had  a  cause  of  action,  and  asks  us  to  hold  that 
it  is  not  barred.  .  To  determine  whether  an  action  is  barred 
or  not,  we  must  determine  when  the  cause  accrued.  If  it  ap- 
pears from  the  petition  that  it  never  accrued  at  all,  we  cannot 
say  that  it  is  barred.  The  plaintiff  is  seeking  to  compel  the 
different  boards  of  directors  of  the  defendant  districts  to  levy 
a  tax  to  pay  a  judgment.  It  claims  that  it  is  entitled  to  a 
writ  of  mandamus  for  this  purpose.  The  remedy  sought  is 
given  to  a  judgment  creditor  of  a  public  corporation,  who 
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has  either  elected  not  to  issue  execution,  or,  liaving  issued 
execution,  has  been  unable  to  find  property  upon  which  to 
levy.  Code,  §  3049.  Boynton  v.  District  Townahijp  of 
Newton^  34  Iowa,  510.  In  the  view  which  we  take  of  the 
case,  the  plaintiff  is  not  a  judgment  creditor  of  the  defendant 
districts,  and  has  in  no  proper  sense  elected  not  to  issue  exe- 
cution 'against  them,  or  been  unable  to  find  property  upon 
which  to  levy  an  execution  issued. 

The  plaintiff  claims  to  be  the  owner  of  a  judgment  against 
the  district  township  of  Sumner.  This  action  is  brought  to 
compel  the  defendants  to  provide  for  the  payment  of  the  judg- 
ment, but  in  our  opinion  it  has  not  even  such  judgment,  to 
say  nothing  of  the  question  as  to  whether  the  defendants 
would  be  liable  to  pay  it  if  it  had. 

The  district  township  of  Sumner  comprised  at  one  time 
two  congressional  townships  in  Webster  county.  Afterward, 
one  of  the  congressional  townships  was  organized  as  a  district 
township,  under  the  name  of  the  District  Township  of  Clay, 
and  the  sub-districts  in  the  other  congressional  township 
were  organized  as  independent  districts,  being  eight  in  num- 
ber, and  the  district  township  of  Sumner  was  dissolved.  Af- 
ter it  was  dissolved,  the  district  township  of  Clay,  the  present 
plaintiff,  claiming  that  it  was  entitled  to  a  portion  of  the 
assets  left  in  the  possession  of  the  district  township  of  Sumner, 
brought  an  action  in  which  the  district  township  of  Sumner 
was  named  defendant.  Upon  what  person  or  persons,  if  any 
one,  original  notice  was  served,  does  not  appear.  Seven  of 
the  eight  independent  districts,  however,  employed  counsel  to 
defend  against  the  action,  but  the  defense  was  unsuccessful,  and 
judgment  was  rendered  against  the  district  township  of  Sum- 
ner. Afterward,  the  plaintiff  brought  an  action  against  the 
independent  districts,  being  the  same  made  defendants  in  this 
action,  for  the  purpose  of  recovering  against  them  for  the  same 
indebtedness  for  which  the  judgment  had  been  rendered  against 
the  district  township  of  Sumner.  The  defendants  appeared 
and  pleaded  the  judgment  in  bar,  and  introduced  evidence 
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showing  that  they  employed  counsel,  and  subpoenaed  wit- 
nesses, and  defended  in  the  action  in  which  the  judgment  was 
rendered;  and  thereupon  plaintiff  withdrew  its  action,  and 
judgment  was  rendered  against  it  for  costs. 

The  plaintiff  then  brought  this  action  against  the  independ- 
ent districts,  for  the  purpose  of  obtaining  a  writ  of  mandamtis^ 
as  above  set  forth.  The  foregoing,  we  believe,  constitute  the 
essential  facts.  v 

If  the  district  township  of  Sumner  had  remained  after  the 
organization  of  the  district  township  of  Clay,  it  would  seem 
to  be  clear  that  the  respective  boards  of  the  two  district 
townships  should  have  met  and  made  an  equitable  division  of 
the  assets  and  liabilities.  Code,  §  1715.  This,  doubtless,  they 
would  have  done.  But,  at  the  same  time  that  the  district 
township  of  Clay  came  into  existence  as  a  complete  organiza- 
tion, the  district  township  of  Sumner  went  out  of  existence. 
It  was  impossible,  therefore,  for  the  respective  boards  of  these 
two  district  townships  to  meet.  Whether  the  plaintiff's 
board  and  those  of  the  independent  districts  should  have  met 
and  made  the  equitable  division,  under  section  1715,  above 
cited,  we  need  not  determine.  If  they  could  not  make  the 
division,  the  plaintiff,  it  would  seem,  would  have  been  entitled 
to  maintain  an  action  against  the  independent  districts. 
Ind.  Dist.  of  Georgia  v.  Ind.  Dist.  of  Victory^  41  Iowa, 
321.  For  some  reason,  the  plaintiff  brought  an  action  in 
which  the  district  township  of  Sumner  was  named  as  the  sole 
defendant.  But  the  district  township  of  Sumner,  having 
previously  gone  out  of  existence,  could  not  be  made  defend- 
ant. In  the  very  nature  of  things,  the  court  could  not  have 
jurisdiction  either  of  the  subject-matter  or  person,  in  an  ac- 
tion in  which  the  party  named  as  defendant  had  no  existence. 
The  plaintiff,  probably,  would  not  deny  that  the  judgment  is 
necessarily  void,  so  far  as  the  party  named  defendant  is  con- 
cerned, but  it  insists  that  the  judgment  is  valid  so  far  as  the 
ihdependent  districts  are  concerned;  and  this  theory  is  based 
upon  the  fact  that  the  independent  districts  employed  conn- 
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sel  and  defended.     But  in  our  opinion  the  plaintiff's  theory 
cannot  be  sustained. 

It  is  true  that,  where  an  action  is  brought  against  a  person 
upon  a  liability  for  which,  if  discharged  by  the  defendant,  a 
third  person  is  liable  to  respond  to  hira,  and  the  third  person 
defends  in  the  action,  and  judgment  is  rendered  for  plaintiff, 
the  third  person  cannot,  in  an  action  against  hiin  by  the  per- 
son who  was  defendant  in  a  former  action,  be  heard  to  dispute 
the  correctness  of  the  judgment.  A  similar  rule  applies  in 
actions  of  a  somewhat  different  character.  .  But  in  all  it  will 
be  found  that  there  was  an  actual  defendant,  and  a  judgment 
of  record  against  somebody  who  was  a  p^rty  to  the  record. 

One  position  taken  by  the  plaintiff  remains  to  be  consid- 
ered. The  plaintiff  brought  an  action  against  these  defendants, 
and  was  induced  to  withdraw  it  by  reason  of  their  answer  and 
evidence  offered.  It  avers  that  the  defendants  are  now 
estopped  to  deny  the  validity  of  the  judgment. 

The  plaintiff's  position,  as  we  understand  it,  is  that,  as 
the  defendants  claimed  in  that  action  that  the  judgment 
against  the  district  township  of  Sumner  was  valid,  they  should 
not  now  be  heard  to  say  that  it  is  not. 

Whatever  position  the  defendants  took  in  that  action  re- 
specting the  validity  of  the  judgment,  it  seems  to  us,  was  a 
mere  legal  position,  of  the  soundness  of  which  the  plaintiff 
could  judge  as  well  as  the  defendants.  We  see  no  ground 
upon  which  an  estoppel  can  be  based. 

The  question  which  we  have  determined  was  raised  by  the 
first,  second  and  fourth  grounds  of  the  defendants'  demurrer. 
The  court  overruled  the  demurrer  upon  these  grounds.  We 
think  that  it  should  have  been  sustained. 

While  we  think  that  the  petition  shows  no  cause  of  action, 
and  that  the  demurrer  should  have  been  sustained  upon  such 
ground,  we  cannot  say  that  the  plaintiff  was  not  prejudiced, 
by  reason  of  the  ground  upon  which  it  was  sustained. 

Eevbbsed. 
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Lewis  et  al.  v.  The  Council  Bluffs  Insurance  Company. 

1.  Insuranoe:  violation  o?  condition  of  policy  bt  the  assured: 
WAIVER  BY  COMPANY.  A  policy  of  insurance  provided  that,  if  the 
assured  was  not  the  sole,  absolute,  and  unconditional  owner  of  the 
property,  the  fact  must  be  made  known  to  the  company  and  expressed 
in  Uie  written  part  of  the  policy.  It  afterwards  appeared  that  the 
assured  had  executed  a  chattel  mortgage  upon  the  property  prior  to  the 
date  of  the  policy,  but  that,  about  ten  days  after  that  date,  the  company 
caused  an  endorsement  to  be  made  on  the  policy,  making  the  loss,  if 
^wy*  payable  to  the  mortgagees,  as  their  interest  might  appear;  held  that 
by  this  indorsement,  and  by  permitting  the  policy  to  stand  thereafter, 
the  company  waived  their  right,  after  loss  had  occurred,  to  declare  the 
policy  forfeited  for  the  breach  of  the  condition. 

2. : ;  policy  forfeited.  Where  a  policy  of  insurance  pro- 
vided that  **  all  frauds,  or  attempts  at  fraud,  by  false  swearing  or  other- 
wise, shall  cause  a  forfeiture  of  all  claims  on  this  company  under  the 
policy,''  and,  though  the  property  was  mortgaged  to  others,  to  whom 
the  loss,  if  any,  was  payable  as  their  interest  might  appear,  the  assured, 
nevertheless,  by  applications  under  oath,  demanded  the  whole  amount 
of  the  policy,  claiming  that  they  were  entitled  to  receive  it,  held  that 
this  was  an  attempt  at  fraud,  which  avoided  the  policy  under  said  condi- 
tion— and  that,  too,  though  another  condition  of  the  policy  required  the 
party  originally  insured  to  make  proof  of  the  loss. 

Appeal  from  Pottawatomie  District  Court, 

"Wednesday,  April  9. 

Action  upon  a  policy  of  insurance.     There  was  a  judg- 
ment upon  a  verdict  for  plaintiffs.     Defeiidant  appeals. 

Sapp  &  Lyman^  for  appellant. 

Wright  cfe  Baldwin^  for  appellees. 

Beck,   J. — I.     The    policy    upon    which  the   action    is- 

brought  obligates    defendant   to  pay  to    plaintiffs   all  loss 

resultinff  from   fire,  to   the   amount  of  twelve 

1 .  TKSTJBANCE : 

Violation  of  hundred  dollars,  upon  the  property  and  in  the 
SurecfvfJver  ^^^^  described  and  specified  by  the  following 
by  company,    language: 

Vol.  LXIII— 13 
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"  $150  on  stock  of  wines,  liquors  and  cigars. 

'•  $200  on  bar  and  bar  furniture  and  fixtures. 

"  $50  on  ice  cooler. 

"  $750  on  billiard  and  pool  table. 

"  $50  on  pictures  and  their  frames  (in  case  of  loss  not  to 
exceed  their  actual  cash  value).  All  contained  in  the  one 
story  frame,  shingle  roof  buildiDg,  situated,  on  the  east  side 
of  Main  street,  No.  626,  Council  Blufis,  Iowa.'' 

The  instrument  contains  the  following,  among  other  con- 
ditions: 

(1)  "  If  the  interest  of  the  assured  in  the  property  be  any 
other  than  the  entire,  unconditional  and  sole  ownership  of 
the  property,  for  the  use  and  benefit  of  the  assured,  *  *  * 
it  must  be  so  represented  to  the  company,  and  80  expressed 
in  the  written  part  of  the  polioy,  otherwise  the  policy  shall 
be  void. 

(2)  "Any  omission  to  make  known  every  fact  material 
to  the  risk,  or  aiiy  over-valuation,  or  any  misrepresentation 
whatever,  either  in  a  written  application  or  otherwise; 

(3)  "  Or  if  the  property  be  sold  or  transferred,  or  if  any 
change  takes  place  in  title  or  possession,  whether  by  legal 
process,  judicial  decree  or  voluntary  transfer  or  conveyance, 
it  shall  render  the  policy  void. 

(4)  "  If  this  policy  is  made  payable,  in  case  of  loss,  to  a 
third  party,  or  held  as  a  collateral  security,  the  proof  of  loss 
shall  be  made  by  the  party  originally  insured,  unless  there 
has  been  actual  sale  of  the  property  insured. 

(5)  "All  frauds  or  attempt  at  fraud,  by  false  swearing  or 
otherwise,  shall  cause  a  forfeiture  of  all  claims  on  this  com- 
pany under  the  policy." 

Violations  of  these  conditions  were,  with  other  matters, 
pleaded  as  defenses  to  the  action. 

II.     The  evidence  discloses  that  the  assured,  prior  to  the 
issuing  of  the  policy,  had  executed  a  chattel  mortgage  upon 
the  pool  tables  covered  by  the  contract  of  insur- 
ance, to  the  J.  M.  Brunswick  &  Balke  Co.,  and 
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there  is  no  evidence  tending  to  show  that  defendant,  when  the 
policy  was  issued,  was  informed  of  the  incnmbrance,  which 
then  and  np  to  the  trial  was  a  lien  upon  the  property.  It  is 
insisted  by  defendant  that,  under  the  first  condition  of  the 
policy  above  set  out,  the  contract  is  avoided  by  the  incum- 
brance. It  is,  however,  shown  that,  about  ten  days  after  the 
policy  was  executed,  and  more  than  two  and  a  half  months 
before  the  loss,  the  defendant,  by  its  secretary,  made  and 
signed  an  indorsement  thereon  in  the  following  language, 
viz:  "Loss,  if  any,  on  pool  tables  payable  to  the  J.  M.  Bruns- 
wick &  Balke  Co.,  as  interest  may  appear." 

While  the  indorsement  does  not  show  the  interest  in  the 
property  held  by  the  parties  mentioned,  yet  it  does  show  that 
they  did  hold  an  interest  therein,  and  that  plaintiffs  did  not 
hold  "the  entire,  unconditional  and  sole  ownership  of  the 
property."  The  defendant  was  advised  of  this  fact  by  the 
indorsement,  and  the  condition  requires  nothing  more ;  it 
does  not  provide  that  the  defendant  shall  be  informed  of  the 
extent  and  nature  of  the  interest  held  by  persons  other  than 
the  assured,  but  simply  that  the  assured  do  not  hold  the 
"entire,  unconditional  and  sole  ownership"  of  the  property. 
We  are  of  the  opinion  that,  by  permitting  the  policy  to 
stand  without  objection  or  claim  that  its  terms  were  violated 
by  the  failure  of  the  plaintiffs  to  communicate  information 
of  the  existence  of  the  incumbrance  when  the  policy  was 
issued,  the  defendant  waived  the  breach  of  the  condition. 
The  act  of  making  the  indorsement  recognized  the  existence 
and  validity  of  the  contract.  It  could  not  have  been  made 
without  the  defendants  obtaining  knowledge  that  the  assured 
did  not  hold  the  entire  and  unconditional  ownership  of  the 
property.  By  this  recognition  of  the  validity  of  the  policy, 
with  this  knowledge,  there  was  a  complete  waiver  of  the 
right  to  declare  the  instrument  forfeited  for  the  breach  of 
the  condition.  An  instruction  to  the  jury  to  the  effect  that 
the  existence  of  the  mortgage  did  not  avoid  the  policy,  is 
correct. 
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III.  Under  the  indorBement  of  the  policy,  the  J.  M. 
Bmnfiwick  &  Balke  Co.  were  entitled  to  recover  from  defend- 
8  — : :  ant  the  amount  dne  on  their  mortgage,  npon  the 

St^.  ^'  happenings  of  the  loss.  This  the  conrt  below 
held  in  the  instructions.  The  plaintiffs  made  two  separate 
applications  under  oath  for  the  whole  amount  due  from  de- 
fendant on  account  of  the  loss,  claiming  that  they  were 
entitled  to  recover  it ;  and  they  have  brought  this  action  to 
recover  it.  They  cannot  now  claim  that  they  did  not  know 
that  the  Brunswick  &  Balke  Co.  was  entitled  to  receive  and 
recover  the  amount  due  on  their  chattel  mortgage.  Had 
they  been  successful  in  their  claim,  defendant  would  have 
been  defrauded.  It  follows  that  the  making  of  these  claims 
was  an  attempt  to  defraud,  which,  under  the  express  words  of 
the  ^fth  condition  above  quoted,  avoids  the  policy. 

IV.  The  fourth  of  the  conditions  above  set  out  require 
the  party  originally   insured   to  make  proof  of  loss.     But 

this  does  not  mean  that  he  may  claim  and  recover 
as  his  own  the  full  amount  of  the  loss.  While 
making  proof  of  the  loss,  he  should  show  the  interest  held 
by  others  under  assignments  or  indorsements,  to  the  end  that 
the  defendant  could  pay  those  entitled  to  payment  The 
court  should  have  presented  to  the  jury  in  proper  instruc- 
tions the  rules  and  principles  involved  in  these  views.  The 
instructions  given  on  this  branch  of  the  case  are  in  conflict 
therewith,  and  are,  therefore,  erroneous. 

Other  questions  discussed  by  counsel,  upon  one  of  which 
we  are  not  wholly  agreed,  need  not  be  considered,  as  the 
points  we  have  determined  are  decisive  of  the  case.  On  ac- 
count of  the  errors  pointed  out,  the  judgment  of  the  dis- 
trict court  is 

Beversed. 
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The  State  v.  Kennedy. 

1.  Criminal  Law;   indictheht  for  conspiract:  sbyeral  counts 

FOR  SAME  0FFEK8B.  Under  section  4800  of  the  Code,  it  is  allowable  in 
an  indictment  for  conspiracy  to  state  the  facts  constitutinff  the  conspir- 
acy in  different  ways  in  eeveral  counts. 

2.  :  INDICTMENT  FOR  conspiracy:  dupucitt:  facts  not  consti- 


tuting. The  crime  of  conspiracy  consists  in  the  agreement  to  do  what 
is  unlawful,  and  where  more  than  one  unlawful  act  is  sought  to  be  ac- 
complished by  the  same  conspiracy,  the  facts  relating  to  each  unlawful 
act  so  intended  may  be  set  up  in  a  separate  count  of  the  indictment, 
without  making  it  bad  for  duplicity. 

8. :  :  :  facts  constituting.    An  indictment  which 

charges  a  conspiracy  to  do  a  certain  unlawful  act,  and,  after  the  facts 
constituting  the  conspiracy  have  been  fully  set  up,  charges  also  the  act- 
ual commission  of  the  crime  sought  to  be  accomplished  by  the  conspiracy, 
is  bad  for  duplicity* 

Appeal  from  Johnson  District  Court. 

"Wednesday,  April  9. 

•The  defendant  was  jointly  indicted  with  A.  A.  Kennedy, 
Jr.,  James  A.  Kedfield,  E.  C.  Lymau  and  G.  H.  Brown.  He 
was  tried  separately,  and  was  found  guilty,  and  sentenced  to 
a  term  of  imprisonment  in  the  penitentiary;  and  from  this 
judgment  he  appeals. 

Boal  cfe  Jackson^  C.  S.  Ranch  and  Milton  Remleyy  for 
appellant. 

Smith  McPherson^  Attorney-general^  M.  P.  Smithy  Mv/r- 
fhy  dk  Ellis  and  Roiinson  <b  Patterson^  for  the  State. 

Seed,  J. — ^The  indictment  is  in  two  counts.  In  the  first 
count  it  is  charged  that  the  defendants  agreed  that  goods  and 
merchandise  should  be  purchased  on  credit  in  the  name  of 
James  A.  Bedfield  &  Co.,  which  firm  was  composed  of  two  of 
their  number,  to-wit,  James  A.  Bedfield  and  A.  A.  Kennedy, 
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Jr.;  that  said  goods  and  merchandise  should  be  placed  in  the 
storeroom  or  building  in  Oxford,  Iowa,  occupied  by  said  firm; 
that  the  property  should  then  be  insured;  that  the  goods 
should  then  be  removed  from  said  building  stealthily  and 
secretly,  and  placed  in  rooms  or  buildings  occupied  by  the 
defendant,  A.  A.  Kennedy,  Sr.,  and  B.  G.  Lyman ;  that  the 
building  occupied  by  Eedfield  &  Co.  should  then  be  burned; 
and  that  they  should  then  make  the  claim  to  the  insurers  that 
the  goods  remained  in  the  building  at  the  time  of  the  fire,  and 
were  consumed  with  the  building,  and  by  means  of  this  false 
pretense  obtain  from  the  insurers  the  amount  of  the  insur- 
ance. . 

In  the  second  count,  it  is  charged  that  the  parties  con- 
spired together  to  commit  the  same  felony;  that  is,  to  obtain 
money  from  the  insurers  of  the  property  by  the  false  pretense 
that  it  had  been  burned  and  consumed  in  the  building;  and 
it  is  charged  that  their  agreement  was  to  accomplish  this  fraud 
in  substantially  the  same  manner  charged  in  the  first  count; 
and  in  addition  to  this  it  is  charged  that  they  conspired  to 
make  a  disposition  of  the  goods  for  the  purpose  of  defrauding 
the  creditors  of  Eedfield  &  Co.  It  is  charged  that  this  pur- 
pose of  the  conspiracy  was  to  be  accomplished  in  the  follow- 
ing manner:  Each  of  the  defendants,  it  is  alleged,  was  a 
member  of  the  firm  of  Eedfield  &  Co.,  but  their  agreement 
was  that  it  should  be  represented  that  the  finn  was  composed 
only  of  Eedfield  and  Kennedy,  Jr. ;  that  its  business  should 
in  the  beginning  be  so  conducted  as  that  the  credit  of  the 
firm  should  be  well  established;  that,  after  this  was  accom- 
plished, large  quantities  of  goods  should  be  purchased  on 
credit  in  the  name  of  the  firm,  and  placed  in  the  storeroom 
or  building  in  which  it  carried  on  business;  that  they  should 
then  be  insured;  after  which  they  should  be  secretly  and 
stealthily  removed  from  the  building,  and  placed  in  possession 
of  the  defendants,  Kennedy,  Sr.,  Lyman  and  Brown;  that  the 
storeroom  of  Eedfield  &  Co.  should  then  be  burned,  and  the 
claim  should  then  be  made  to  the  insurers  that  the  n^oods  had 


APRIL  TERM,  1884.  199 

The  State  t.  Kennedy. 

been  cousumed  with  the  building,  and  to  the  creditors  of  Red- 
field  &  Co.  that  such  goods  as  might  be  found  in  possession 
of  Kennedy,  Sr.,  Lyman  and  Brown,  had  been  sold  to  them  in 
good  faith  and  for  a  valuable  consideration. 

It  is  alleged  in  each  count  that,  in  pursuance  of  the  con- 
spiracy, goods  of  the  value  of  more  than  $10,000  were  pur- 
chased on  credit  in  the  name  of  James  A.  Redfield  &  Co.,  and 
placed  in  the  storeroom  in  which  that  firm  did  business;  that 
insurance  was  then  obtained  on  them  to  the  amount  of  $3,400, 
in  the  Springfield  Fire  Insurance  Company,  of  Springfield, 
Mass.,  and  $4,600  in  the  German  American  Insurance  Com- 
pany, of  New  York  City;  that  the  parties  then  proceeded  to 
remove  such  goods  stealthily  and  secretly  from  the  building, 
until  not  more  than  $1,500  worth  remained;  that  they  then 
set  fire  to  and  burned  the  building,  and  that  $500  worth  of  the 
goods  were  burned  and  consumed  with  it;  that  they  then  made 
the  claim  to  the  insurers  that  the  whole  amount  of  said  goods 
were  in  the  store,  and  were  burned,  and  sought  to  collect  from 
them  the  whole  amount  of  the  insurance.  And  in  the  second 
count  it  is  alleged  that,  to  the  creditors  of  whom  the  goods 
were  purchased,  they  pretended  that  such  goods  as  were  found 
in  the  possession  of  Kennedy,  Sr.,  Lvman  and  Brown  had  been 
sold  to  them  in  good  faith  and  for  a  valuable  consideration. 

The  defendants  demurred  to  the  indictment  on  the  ground 
that  it  charged  more  than  one  oflfense.  The  overruling  of  this 
demurrer  is  assigned  as  error.  In  the  argument  of  this  assign- 
ment, counsel  for  defendant  have  urged  the  following  grounds, 
on  which  they  claim  that  the  indictment  is  bad  for  duplicity, 
viz.:  Fi/rat^  that  each  count  in  the  indictment  charges  an  of- 
fense distinct  from  that  charged  in  the  other  count;  Second^ 
that  two  conspiracies  are  charged,  viz.,  a  conspiracy  to  ob- 
tain money  from  the  insurers  of  the  goods  by  false  pretenses, 
and  a  conspiracy  to  make  a  fraudulent  sale  or  transfer  of 
goods;  and  Thi/rdy  that  the  indictment  charges  the  crime  of 
burning  insured  property  with  intent  to  injure  the  insurers 
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thereof,  a6  well  as  the  crime  of  conspiracy.  We  will  consider 
these  grounds  in  the  order  in  which  they  are  here  stated. 

I.  It  is  averred  in  the  charging  part  of  the  second  count 
''that  the  defendants  committed  the  said  crime  as  aforesaid 
1.  CRIMINAL    in  the  manner  following;"  and  this  language  is 

ment  for  con-  followed  by  a  Statement  of  the  acts  constitutin^r  the 
erai  counts      offensc  as  charsred  in  that  count.     This  lanirua^Fe 

for  same  of-  *^  o   -o 

fense.  clearly  refers  to  the  particular  conspiracy  which  is 

charged  in  the  first  count,  and  not  to  the  crime  of  conspiracy 
generally.  It  means  that  the  statement  of  the  offense  contained 
in  that  count  is  but  a  statement  in  a  different  form  of  the 
facts  constituting  the  offense  charged  in  the  preceding  count, 
and  this  is  allowable  under  section  4300  of  the  Code. 

II.  The  crime  of  conspiracy  consists  in  the  unlawful  and 
corrupt  agreement  of  the  parties.  It  is  entirely  distinct  firom 
^ . .  the  crimes  or  unlawful  acts  which  the  parties  have 

faJSs notcon-  ^^  view  when  they  enter  into  the  conspiracy,  or 
8  tu  ng.  ^^^  object  which  they  intend  to  accomplish  in 
pursuance  of  it.  The  crime  is  complete  whenever  the  agree- 
ment is  entered  into,  and  it  is  not  essential  to  it  that  any  overt 
act  be  committed  in  pursuance  of  it.  Hence,  the  parties  who 
enter  into  a  conspiracy  are,  by  that  act,  guilty  of  but  one  of- 
fense, whether  their  agreenaent  is  to  commit  one  crime  or  many 
crimes.  2  Bishop  on  Criminal  Law,  §  192 ;  The  State  v.  Ster- 
ling^ 34  Iowa,  443.  The  indictment  before  us,  while  it  allies 
that  the  parties  conspired  to  commit  more  than  one  crime, 
charges  but  one  conspiracy. 

III.  It  is  charged  in  both  counts  of  the  indictment  that 
the  defendants,  in  pursuance  of  the  conspiracy,  purchased  the 

goods  and  merchandise  and  placed  them  in  the 

-H^*:  facte'  building;  that  they  then  procured  the  insurance 

cousutuiing.  V  , ;:    .       ^^,  .    ^,  , 

companies  named  to  insure  them  against  loss  and 

damage  by  fire;  and  that,  while  a  portion  of  the  goods  re- 
mained in  the  building,  they  willfully  set  fire  to  and  burned 
it,  and  that  a  portion  of  said  goods  were  consumed  in  said 
fire,  and  that  this  was  done  with  the  purpose  of  asserting 
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a  claim  that  all  of  the  goods  insured  were  burned,  and  of 
obtaining  from  the  insurers,  by  means  of  this  pretense,  the 
amount  of  the  insurance.  These  allegations  are  all  distinct 
from  the  charge  of  conspiracy.  They  are  set  out  in  the 
indictment,  following  the  statement  of  the  acts  constitut- 
ing the  crime  of  conspiracy.  They  are  not  essential  to  the 
charge  of  conspiracy,  but  every  element  of  the  crime  of  burn- 
ing  property  which  is  insured  against  loss  or  damage  by  fire, 
with  intent  to  injure  the  insurers,  as  defined  in  section  3888 
of  the  Code,  is  included  in  them. 

The  defendants  are  as  certainly  accused  of  that  crime  as 
they  are  of  conspiracy  In  the  case  of  The  State  v.  Hayden^ 
45  Iowa,  11,  and  The  State  v.  Shaffer^  59  Iowa,  290,  we  held 
that  the  indictments,  which,  in  the  same  count  charged  the 
breaking  and  entering  a  building  with  intent  to  steal  and  the 
actual  stealing  of  property  within  the  building,  were  not 
double.  The  ground  of  this  holding  is,  that  the  allegation 
of  the  larceny  within  the  building  is  but  the  equivalent  of 
the  allegation  that  the  breaking  and  entering  was  with  the 
intent  to  commit  that  crime,  and  that,  therefore,  but  the  one 
crime  was  charged.  But  we  think  the  indictment  in  this  case 
cannot  be  brought  within  the  principle  of  that  holding.  The 
allegations  in  question  occur  in  the  indictment,  after  the  facts 
which  constitute  the  crime  of  conspiracy  have  been  fully  al- 
leged. They  do  not  purport  to  relate  to  the  conspiracy,  but 
charge  distinctly  that  the  acts  were  committed  after  the  con- 
spiracy had  been  fully  entered  into,  and  in  pursuance  of  it, 
and  the  offense  charged  by  the  allegations  is  entirely  distinct 
from  any  of  the  offenses  which  it  is  alleged,  in  the  part  of  the 
indictment  charging  the  conspiracy,  was  the  object  of  the 
conspiracy.  On  this  ground,  then,  we  think  the  demurrer 
ought  to  have  been  sustained.  Section  4300  of  the  Code  ex- 
pressly provides  that  the  indictment  shall  charge  but  one 
offense. 

Many  other  questions  are  presented  by  the  record,  but  as, 
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under  this  ruling,  the  case  cannot  be  again  tried  on  this  indict 
ment,  we  think  it  unnecessary  to  determine  them. 

Sevebssd. 


Connolly  v.  Connolly  et  al. 

1.  Fraud:  conspibact to  cut  out  mobtoage  lien  bt  tax  deed:  evi- 
dence ESTABLISHING.  Upon  coDsicleratioD  of  the  evidence  in  this  case,  it 
is  held  sufficient  to  justify  the  decree  of  the  lower  court,  setting  aside 
certain  tax  deeds,  on  the  ground  that  they  were  procured  by  a  conspiracy 
for  the  purpose  of  defeating  plaintiff's  mortgage,  which  he  seeks  in  this 
action  to  foreclose. 

Appeal  from  Buchanan  Circuit  Court. 

Wednesday,  Apeil  9. 

This  is  an  action  in  equity,  by  which  the  plaintiff  seeks  to 
foreclose  a  mortgage  npon  certain  real  estate,  and  to  set  aside 
certain  alleged  fraudulent  and  void  tax  deeds  upon  the  same. 
There  was  a  decree  for  the  plaintiff,  and  the  defendants  ap- 
peal. 

J,  H.  c&  R.  J.  Williamson  and  H.  Boiea^  for  appellants. 

Lake  and  Harmon  and  John  J.  Ney^  for  appellee. 

RoTHKOCK,  Ch.  J. — Tlie  mortgage  sought  to  be  foreclosed, 
including  the  interest,  amounts  to  some  $1,600,  and  the  mort- 
gaged premises  are  of  the  value  of  about  $2,000.  The  land 
was  owned  by  the  defendant,  Patrick  Connolly,  and  he  and 
the  defendant,  Mary  Connolly,  his  wife,  executed  the  mort- 
gage to  the  plaintiff  in  April,  1866.  Soon  thereafter  the 
plaintiff  went  to  Ireland,  where  he  remained  until  a  short 
time  before  the  commencement  of  this  suit.  The  defendant, 
John  Cain,  who  is  a  brother  of  Mary  Connolly,  took  up  his 
residence  upon  the  mortgaged  premises  with  Patrick  Connolly 
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some  tbi'ee  or  four  years  before  the  commencement  of  this  suit. 
He  was  an  unmarried  man,  and  worked  npon  the  farm.  Patrick 
Connolly  paid  no  taxes  on  the  land  after  the  year  1875,  and 
the  same  was  sold  for  the  taxes  for  the  years  1876  and  1877, 
to  J.  E.  Cook.  Cook  assigned  the  tax  sale  certificates  to  John 
Cain  on  the  10th  day  of  October,  1881,  and  afterwards  the 
county  treasurer  executed  and  delivered  tax  deeds  to  Cain  for 
the  land. 

It  is  charged  in  the  petition  that  these  deeds  are  fraudulent 
as  to  the  plaintiff;  that  they  were  made  in  pursuance  of  a 
conspiracy  between  Patrick  Connolly  and  Cain  to  cheat  and 
defraud  the  plaintiff  out  of  the  security  for  his  indebted- 
ness. The  court  below  found  that  the  charge  of  fraud  was 
sustained  by  the  evidence,  and  a  careful  examination  of  the 
record  leads  us  to  the  same  conclusion.  The  following  are 
some  of  the  circumstances  in  the  case  which  induce  the  be« 
lief  that  the  tax  deeds  are  fraudulent: 

Patrick  Connolly  was  under  no  such  financial  embarrass- 
ment as  to  prevent  him  from  paying  the  taxes  on  the  land,  or 
from  redeeming  it  after  the  tax  sale.  Cain  claims  that  Con- 
nolly owed  him  $600  for  three  years  work,  and  that  he  could 
not  obtain  payment,  and  that  he  bought  the  tax  sale  certifi- 
cates to  secure  his  claim.  But  both  Connolly  and  Cain  tes- 
tify that,  a  short  time  after  the  tax  deeds  were  made,  Con- 
nolly paid  Cain  in  full  for  his  labor,  and  the  tax  deeds  were 
not  taken  into  account.  Cain  paid  some  ninety  dollars  for  the 
certificates,  and  in  his  testimony  he  made  a  false  statement 
as  to  when  and  where  he  procured  the  money  to  make  the 
payment.  It  is  claimed  by  ccjunsel  for  appellee  that  this  is  a 
jnere  innocent  mistake  as  to  the  time  when  he  received  the 
money.  It  does  not  so  appear  to  us.  If  it  had  been  a  mis- 
take, Cain  would  have  taken  the  witness  stand  and  made  that 
claim,  when  he  was  confronted  by  witnesses  who  plainly  and 
unequivocally  contradicted  him.  There  are  many  things  in 
the  testimony  of  Cain  and  Connolly  which  are  so  unreason- 
able as  to  beget  a  belief  that  they  are  not  truthful.    Among 
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these  is  the  statement  that  no  mention  was  made  between 
them  of  the  fact  that  the  land  had  been  sold  for  taxes  until 
after  Cain  obtained  the  tax  deed,  and  the  statement  of  Cain 
that  he  learned  of  the  tax  sales  by  overhearing  a  conversa- 
tion between  Cook  and  Connolly.  We  might  state  many 
other  proven  circnmstances  in  the  case,  but  it  is  unnecessary 
to  do  so.  It  is  sufficient  to  say  that  a  fair  consideration  of 
the  whole  record  leads  us  to  but  one  conclusion,  and  that  is 
that  the  tax  deeds  were  the  result  of  a  fraudulent  scheme  to 
divest  the  plaintiff  of  his  mortgage  lien  upon  the  land. 

Affibmed. 


Evans  v.  The  St.  Paul  Haevesteb  Wobks  bt  al. 

1 .  Practioe :  judgment  on  special  yerdict  :  facts  not  wabrantikg  : 

court  not  bound  bt  instructions.  An  instniction,  though  erron- 
eous, is  binding  upon  the  jury,  but  not  upon  the  court;  and  where, 
under  an  erroneous  instruction  given  by  the  court,  and  a  special  verdict 
found  by  the  jury,  the  jury  should  have  found  for  the  defendants,  but 
did  in  fact  find  a  general  verdict  for  the  plaintiff,  held  that,  while  it  was 
proper  to  set  aside  the  general  verdict  as  being  inconsistent  with  the 
special  verdict  and  the  instructions,  yet  it  was  error  to  render  judgment 
for  the  defendants,  based  upon  the  special  verdict  and  the  erroneous 
instruction.    The  case  should  have  stood  for  a  new  trial. 

2.  MORTGAOB  OF  EXEMPT  PERSONAL  PROPERTY:  WRONGFUL  SEIZURE  AND 

SALE  OF  UPON  EXECUTION:    MORTGAGOR'S  RIGHT   OF   ACTION    UPON 

INDEMNIFTING  BOND .  A  mortgagor  of  exempt  personal  property  is  not 
for  all  purposes  divested  of  his  title  thereto,  and  he  can  maintain  an 
action  for  damages  upon  an  indemnifying  bond,  where  such  property  in 
his  possession  has  been  wrongfully  seized  and  sold  upon  execution;  but, 
lest  the  defendants  should  be  subjected  to  a  double  liability,  the  mort- 
gagee should  be  joined  with  the  mortgagor  as  plaintiff.  Beck  J.  dis' 
senting. 

Appeal  from  Rowwrd  Dietrich  Court, 
Wednesday,  Apbil  9. 
Action  upon  an  indemnifying  bond.    The  defendant,  the 
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St.  Paul  Harvester  Works,  obtained  judgment  against  the 
plaintiff,  and  caused  an  execution  to  be  issued  and  placed  in 
the  hands  of  the  defendant,  Farnsworth,  as  sheriff  of  How- 
ard county,  and  at  the  same  time  gave  him  an  indemnifying 
bond.  Farnsworth  levied  upon  a  horse,  mule  and  cow,  and  a 
lumber  wagon.  The  plaintiff  has  brought  this  action  upon 
the  bond,  claiming  that  the  property  levied  upon  was  exempt 
from  execution.  The  defendants  for  answer  averred  that  the 
plaintiff  had  started  to  leave  the  state,  and  that  the  property 
for  that  reason  was  not  exempt,  if  it  otherwise  would  be. 
They  also  averred  that  the  plaintiff  had  executed  a  mortgage 
upon  the  property  for  more  than  its  value,  and,  by  reason  of 
such  fact,  had  no  such  interest  in  or  title  to  the  property  as 
would  enable  him  to  maintain  the  action.  In  addition,  the 
St.  Paul  Harvester  Works  set  up  a  counter-claim  upon  two 
promissory  notes.  There  was  a  trial  to  a  jury,  and  a  general 
verdict  was  rendered  for  the  plaintiff.  There  were,  however, 
certain  special  findings,  and  the  court,  deeming  them  incon- 
sistent with  the  general  verdict,  refused  to  render  judgment 
on  the  general  verdict,  and  rendered  judgment  on  the  special 
verdict  for  the  defendants.     The  plaintiff  appeals. 

H.  C.  McCarty  and  John  McCook^  for  appellant. 

Barker  Bros,  and  H.  T.  Beedj  for  appellees. 

Adams,  J. — ^The  jury  found  specially  that  at  the  time  of 
the  levy  there  was  an  unsatisfied  mortgage  upon  the  property, 
executed  by  the  plaintiff  to  one  Timothy  Jen- 
judgment  on    kins.    The  existence  of  this  mortfi:ai2:e  was  deemed 

special  ver-  ,  ,     ■•  i 

noifwarwSt-  ^^  *^®  court  suflflcient  to  preclude  a  right  of  re- 
boimdb?iS-*  covery  on  the  part  of  the  plaintiff.  It  had  given 
structionj.  ^j^^  j^^^  ^^  instruction  in  these  words:  '<  If  you 
find  from  the  evidence  that  at  the  time  of  the  levy  there  was 
in  existence  an  unsatisfied  mortgage  on  the  property,  made 
by  the  plaintiff  to  one  Timothy  Jenkins,  then  your  verdict 
will  be  against  the  plaintiff,  and  in  favor  of  the  St  Paul 
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Harvester  Works,  for  the  amount  of  the  two  notes."  The 
court,  having  given  this  instruction,  very  properly  refused  to 
render  judgment  on  the  general  verdict.  Whether  the  in- 
struction was  right  or  wrong,  it  was  the  duty  of  the  jury, 
after  having  found  that  there  was  a  mortgage  upon  the  prop- 
erty, to  render  a  verdict  against  the  plaintiff,  and  allow  the 
correctness  of  the  instruction  to  be  reviewed  and  determined 
upon  subsequent  proceedings.  There  was  no  error,  then,  in 
setting  aside  or  discarding  the  general  verdict.  But,  that  be- 
ing done,  it  did  not  follow  that  judgment  could  properly  be 
rendered  for  the  defendants  on  the  special  verdict.  The  in- 
struction given  was  obligatory  upon  the  jury,  but  not  upon  the 
court.  The  general  verdict  having  been  set  aside,  the  court 
had  still  to  consider  whether  the  special  verdict  entitled  the 
defendants  to  a  judgment,  not  under  the  instruction,  but  un- 
der the  law.  If  the  court  had  become  satisfied,  as  probably 
it  was  not,  that  the  instruction  given  did  not  express  the  law, 
the  case  should  simply  have  been  allowed  to  stand  for  another 
trial.  The  plaintiff  now  assigns  as  error  the  giving  of  the 
instruction,  and  also  the  rendition  of  the  judgment  upon  the 
special  verdict. 

The  question  presented  is  as  to  whether  a  mortgagor  of  ex- 
empt personal  property  can  maintain  an  action  for  damages 
2.  MORTOAOM  where  the  same  has  been  wrongfully  seized  and 

of  exempt  ,,  x.  t  •    •         v 

personal         sold  upou  execution.     In  our  opinion  he  may. 

property :  ^  ^ 

^'^TOngfuisete-  The  precise  question  appears  to  have  arisen  in  Col- 
S?SfoVt-  ^^^^  ^-  ^^^^  ^  ^^^^»  2  B.  Mon.,  (Ky.,)  19.   The 
of  wftion  on^    court  said:    "The  voluntary  subjection  of  exempt 
taderanifying  p^.()pgrty  |^g  security  for  oue  debt,  by  way  of  mort- 
gage, is  not  a  renunciation  of  the  privilege  of  exemption  be- 
yond the  regular  operation  and  effect  of  the  mortgage  itself. 
The  fact  that  the  mare,  for  the  taking  of  which  this  action 
of  trespass  was  brought  by  Collett,  had  been  mortgaged  by 
him  before  the  levy  and  sale  under  execution,  did  not  affect 
the  plaintiff's  right  of  action  for  taking  the  mare  from  his 
possession.'* 
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In  the  case  at  bar,  the  position  relied  upon  by  the  defend- 
ants  is,  that  the  mortgagor  has  parted  with  the  legal  title, 
and  cannot  for  that  reason  maintain  an  action  for  the  wrong- 
ful invasion  of  his  rights.  But  in  onr  opinion  the  position 
is  not  sound.  The  mortgagor  does  not  by  the  execution  of 
the  mortgage  part  with  the  ownership.  If  the  property  is 
lost  or  destroyed,  though  without  his  fault,  he  must  sustain 
the  loss;  and  this  is  true  even  where  the  legal  title  has  passed 
to  the  mortgagee.  The  destruction  of  the  property  by  a  tres- 
passer does  not  pay  or  cancel  the  mortgage  debt,  nor  does  a 
sale  of  it  upon  execution  by  a  third  person.  The  rule  of  law, 
by  which  the  legal  title  is  regarded  as  having  passed  by  the 
mortgage  to  the  mortgagee,  is  designed  to  enable  him  to  take  and 
hold  possession  for  his  better  protection.  It  cannot  inure  to  the 
benefit  of  third  persons  wrongfully  interfering  with  the  prop- 
erty. Where  such  interference  takes  place,  the  wrongdoer 
must  be  held  liable  to  those  whom  he  has  wronged.  Holden 
V.  Gox^  60  Iowa,  449.  The  difficulty  in  the  case  at  bar,  if 
there  is  any,  arises  from  the  fact  that  the  mortgagee,  if  de- 
prived of  his  security  by  the  defendants,  has  a  right  of  action. 
The  defendants  should  not,  of  course,  be  subjected  to  double 
liability.  If  the  mortgagee  has  been  deprived  of  his  secur- 
ity, he  should  properly  be  joined  with  the  mortgagor  as  co- 
plaintiflEl  It  is  the  defendant's  right  to  demand  that  the 
mortgagee  be  brought  in.     Code,  section  2551. 

The  rule  contended  for  by  the  defendants,  that  the  mort- 
gagor of  exempt  personal  property  is  remediless  as  against  a 
trespasser,  would  work  great  hardship.  He  could  not  com- 
pel the  mortgagee  to  bring  an  action,  and,  if  he  conld,  such 
action  wonld  not  furnish  the  mortgagor  complete  relief.  We 
think  that  the  judgment  must  be 

Revebsbd. 

Beok,  J.J  dissenting. — I.  The  special  findings  establish 
that  plaintiff  had  executed  a  chattel  mortgage  upon  the  prop- 
erty.    The  right  of  possession  of  the  property,  under  our 
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Statute,  passed  by  the  mortgage  to  the  mortgagee,  in  the  ab- 
sence of  stipulations  in  the  instrument  to  the  contrary.  Code, 
§  1927.  This  right  can  only  be  divested  by  payment  of  the 
debt  secured  by  the  chattel  mortgage.  Bellamy^  Bradley 
<&  McMakvn  v.  Boudj  11  Iowa,  285;  Bean  v.  Barney j 
ScoU  &  Co,,  10  Iowa,  498 ;  Talbot  v.  BeForest,  3  G.  Greene, 
586.  It  is  not  shown  that  the  mortgage  contained  a  stipula- 
tion securing  to  the  mortgagor,  the  plaintiff,  the  right  of  pos- 
session of  the  property,  or  that  the  mortgage  debt  had  been 
paid.  In  order  to  establish  this  right,  the  mortgagor  must 
show  such  stipulation,  or  the  payment  of  the  debt.  We  cannot 
presume  either.  Plaintiff,  therefore,  can  maintain  no  action 
to  recover  the  value  of  use  of  the  property,  for  he  has  not  shown 
that  he  is  entitled  to  its  possession. 

II.  Nor  can  plaintiff  recover  the  value  of  the  property,  for 
the  legal  title  passed  by  the  mortgage  to  the  mortgagee.  This 
is  the  rule  of  the  common  law.  2  Ililliard  on  Mortgages,  p. 
277;  Doane  <&  Co.  v.  Garretsotij  24  Iowa,  351.  The  Code 
of  1851,  section  1210,  and  The  Revision,  section  2217,  pro- 
vided that,  "  in  the  absence  of  stipulations  to  the  contrary, 
the  mortgagor  of  real  estate  retains  the  legal  title  and  right 
of  possession  thereof;  but  in  case  of  personal  property  the 
mortgagee  holds  that  title  and  right."  This  possession,  so 
far  as  it  applies  to  chattel  mortgages,  is  but  declaratory  of 
the  common  law.  See  Doan  db  Co,  v.  Garretson,  supra.  It 
was  not  re-enacted  in  the  Code  of  1873;  but  in  its  place  sec- 
tion 1927  appears,  which  is  in  the  following  language:  "In 
the  absence  of  stipulations  to  the  contrary  in  the  mortgage, 
the  mortgagee  of  personal  property  is  entitled  to  the  pos- 
session thereof."  This  section  does  not  declare  that  the 
mortgagee  holds  the  title  of  the  personal  property  conveyed 
by  a  mortgage,  nor  does  it  provide  to  the  contrary,  but  leaves 
his  rights  as  prescribed  by  the  common  law,  under  which  the 
mortgagee  holds  the  title  to  the  personal  property  mortgaged. 

III.  Plaintiff  retained  the  right  to  redeem  the  property 
from  the  mortgage,  and  the  value  of  his  interest  is  limits 
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by  the  value  of  that  right.  Doan  <Sc  Co.  v,  Garretson^  Bupra. 
If  plaintiff,  bj  action,  may  recover  the  valne  of  his 
right  of  redemption,  which  I  do  not  here  determine,  he  can- 
not recover  therefor  in  this  action,  for  the  reason,  if  for  no 
other,  that  the  value  of  his  right,  if  of  any  value,  is  not 
shown  by  the  special  findings,  nor  is  it  shown  in  any  other 
manner. 

IV.  If  plaintiff  can  in  an  action  recover  the  value  of  the 
mortgaged  property,  it  would  follow  that  the  mortgagee  could 
not  recover  its  value,  for,  if  he  could,  there  would  exist  the 
right  of  recovery  in  two  persons,  thus  subjecting  defendant 
to  double  liability.  This  the  law  will  not  permit.  But,  as 
we  have  seen,  the  title  and  right  of  possession  of  the  prop- 
erty is  vested  in  the  mortgagee,  and  the  right  to  recover,  both 
for  the  value  of  the  property  and  the  value  of  its  use,  is  vested 
in  him.  If  he  cannot  so  recover,  his  right  is  barren,  and  his 
title  exists  only  in  name. 

V.  This  court  has  held  that  a  mortgagor  of  personal  prop- 
erty, while  the  mortgage  debt  remains  unpaid,  has  no  interest 
in  the  mortgage  property  which  can  be  sold  upon  execution. 
Gordon  et  al.  v.  Hardin^  33  Iowa,  550 ;  Campbell  v.  Leonard^ 
11  Id.,  489.  Surely,  if  he  has  not  an  interest  that  is  subject 
to  execution,  he  cannot  recover  in  an  action  for  the  value  of 
the  property. 

Entertaining  the  views  of  the  law  above  expressed,  I  can- 
not assent  to  the  foregoing  opinion  of  the  majority  of  the 
court.  In  my  opinion  the  judgment  of  the  district  court 
should  be  affirmed. 
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Baldwin  v.  The  St.  Lome,  Keokuk  &  Nobthwestebn  Rail- 
way Company. 

1.  Contributory  Negligenoe :  what  is  not:  personal  injurt.    In 

an  action  for  a  personal  injury,  tbo  plaintiff  cannot  be  deemed  to  hare 
been  gnilty  necessarily  of  contribatory  negligence,  merely  because  dan- 
ger migbt  have  been  seen  by  him,  and  avoided  if  seen;  {GreenUaf  v. 
Dubuque  <it  S.  C.  R*y  Co,^  33  la.,  52;)  for  something  depends  upon  the 
duty  which  the  plaintiff  was  discharging,  and  something  upon  the  ob- 
viousness of  the  danger. 

2.  Special  Verdict  Contrary  to  Eyidence:   ground  for  new 

TRIAL.  When  a  special  interrogatory  inquires  about  an  important,  but 
not  necessarily  determinative,  fact,  and  the  answer  of  the  jury  is  con- 
trary to  the  evidence,  a  fair  trial  cannot  be  presumed  to  have  been 
had,  and  a  new  one  should  be  granted. 

3.  BailroadB:  llabilitt  for  personal  injury  bt  co-explote:  in- 

struction TOO  broad.  In  an  action  against  a  railroad  company,  it 
would  have  been  error  for  the  court  to  give  to  the  jury  the  unqualified 
instruction  that  *'the  defendant  is  not  Lable  to  the  plaintiff  for  the 
negligence  of  its  other  servants  and  employes.'* 

Appeal  from  Lee  District  Court, 
Wednesday,  April  9. 

AonoN  for  a  personal  injury  alleged  to  have  been  sus- 
tained by  the  falling  of  a  pile  of  lumber  owned  by  the  de- 
fendant and  piled  by  it  on  its  premises.  The  plaintiff  was 
employed  by  the  defendant  as  a  carpenter  in  building  a 
round  house.  A  short  distance  from  this  house  were  two 
piles  of  lumber,  which  were  so  near  each  other  as  to  be  in 
contact.  The  two  piles  are  described  by  the  plaintiff  in  Lis 
testimony  as  "a  small  pile  and  a  larger  one."  The  plaintiff  and 
another  carpenter,  while  engaged  in  their  duties,  were  taking 
a  stick  of  timber  from  the  small  pile,  when  a  portion  of  the 
large  pile  fell  and  caused  the  injury  of  which  the  plaintiff 
complains.  The  plaintiff  avers  in  substance  that  the  defend- 
ant was  guilty  of  negligence,  in  that  it  constructed  the  pile 
80  as  to  be  dangerous,  and  allowed  it  to  remain  so.     There 
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was  a  trial  to  a  jury,  and  verdict  and  judgment  were  ren- 
dered for  the  plaintiff.     The  defendant  appeals. 

Anderson  Bros,  <&  Davis  and  Geo.  i\  Hatch^  for  appel- 
lant. 

Browne  <&  Browne^  for  appellee. 

Adams,  J. — I.  The  defendant  denied  all  negligence  upon 
its  part,  and  averred  that  the  plaintiff  was  guilty  of  negli- 
gence which  caused  the  injury. 

The  alleged  defect  in  the  construction  of  the  pile  that  fell 
consisted  in  using  cross-strips  of  insufficient  length.  The 
pile  consisted  of  three  tiers  of  timber.  Precisely  how  long 
the  cross  strips  were  is  not  shown.  They  were  long  enough, 
as  we  infer,  to  pass  through  the  middle  tier  and  reach 
into  the  outside  tiers,  but  not  long  enough  to  reach  through 
the  outside  tiers.  The  disturbance  of  the  small  pile,  by 
taking  a  stick  of  timber  therefrom,  either  removed,  as  we 
infer,  a  needed  support  from  the  larger  pile,  or  jostled  it. 
The 'defendant  insists  that  the  plaintiff  saw,  or  should  have 
seen,  in  the  exercise  of  reasonable  care,  how  the  pile  was 
constructed,  and  that,  if  such  was  the  fact,  he  was  guilty  of 
contributory  negligence.  In  the  determination  of  the  fact, 
it  becomes  an  important  inquiry  as  to  whether  there  was 
anything  to  prevent  the  plaintiff  from  seeing  how  the  tim- 
bers were  piled.  On  this  point  the  other  carpenter  who  was 
working  with  the  plaintiff  was  examined  as  a  witness,*  and 
testified  in  these  words:  "There  was  nothing  to  prevent  any- 
one that  was  working  there  from  seeing  how  they  were 
piled."  No  witness  testified  to  the  contrary.  When  the 
ease  was  submitted  to  the  jury,  a  special  interrogatory  was 
propounded  as  follows:  "Was  there  anything  to  prevent  the 
plaintiff  from  seeing  the  manner  in  which  the  timbers  were 
piled?"  To  this  interrogatory  the  jury  answered,  "Yes." 
This  finding  was  not  only  unsupported  by  the  evidence,  but 
directly  contrary  to  the  evidence.     A  motion  for  a  new  trial 
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was  made  upon  this  ground,  but  overruled.     The  defendant 
assigns  the  overruling  as  error. 

In  an  action  for  a  personal  injury,  the  plaintiff  cannot  be 
deemed  to  have  been  necessarily  guilty  of  contributory  neg- 
1.  conTBiBu-  ligence  if  the  danger  might  have  been  seen,  and 
gencefwiiat  avoided  if  seen.  Qreenleaf  v.  Dubuque  <& 
sonaiinj^.  Sioux  City  R^y  C(?.,  33  Iowa,  52.  Somewhat 
depends  upon  the  duty  which  the  injured  person  was  dis- 
charging, and  somewhat  upon  the  obviousness  of  the  danger. 

The  fact  inquired  about  was  not,  then,  necessarily  of  a  de- 
terminative character.  It  was  nevertheless  a  very  important 
fact.  It  should  properly  have  had  a  larce  influ- 
tSSu)evi"-  ®^^'  ^^®  J^^  excluded  it  from  their  consider- 
grouQd  for  ation  by  finding  contrary  to  the  fact.  In  view  of 
new  trial.  j^g  importance,  as  we  look  upon  tlie  case,  we  feel 
constrained  to  say  that  we  do  not  think  that  the  defendant 
had  a  fair  trial,  and  that  the  motion  for  a  new  trial  should 
have  been  sustained. 

II.  One  other  question  is  presented  which  may  arise 
upon  another  trial,  and  which  accordingly  calls  for  a  deter- 
mination. 

The  defendant  asked  for  an  instruction  in  these  words: 

"The  defendant  is  not  liable  to  the  plaintiff  for  the  negli- 

aBAiLROADs:  gcuco  of  its  other  servants  and  employes;  accord - 

personal  i^n-     infiflv,  if  vou  find  that  the  plaintiff  was  iniured 

empiovc:  to-   by  reason  of  the  negligence  oi  his  fellow  serv- 

broad.  a^ts  or  fellow  employes,  then  he  cannot  recover." 

The  court  refused  this  instruction,  and  the  refusal  is  assigned 

as  error. 

If  there  was  any  negligence  in  the  manner  in  which  the 
timber  was  piled,  it  was  doubtless  the  negligence  of  some 
one  wlio  might  be  denominated  an  employe. 

The  first  part  of  the  instruction,  it  appears  to  us,  is  ob- 
jectionable. It  would  preclude  a  recovery  by  an  employe 
of  a  corporation  for  the  negligence  of  any  other  employe,  of 
whatever  grade  he  might  be.     The  last  part  of  the  instruc- 
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tion,  respecting  the  negligence  of  a  co-employe,  might,  we 
think,  properly  enough  have  been  given,  bnt  the  instruction 
as  a  whole,  we  think,  could  not  l)e,  and  we  think  that  the 
court  did  not  err  in  refusing  it. 

We  do  not  feel  called  upon,  as  the  case  is  now  presented 
to  us,  to  attempt  to  point  out  precisely  who  would  be  a  co- 
employe  in  such  a  case  as  this,  as  distinguished  from  an  em- 
ploye of  a  higher  grade.  The  evidence  may  be  different 
upon  another  trial,  and  it  is  impossible,  therefore,  to  antici- 
pate the  precise  question  which  may  arise. 

For  the  error  pointed  out  under  the  first  division  of  the 
opinion,  we  think  that  the  judgment  must  be 

Reversed. 


TizzABD  V.  Fay  &  Conkey  et  al. 

1.  Practice  in  Supreme  Court:  no  bbbobs  assigned:  appeal dis- 
lOBSED.  This  court  cannot  entertain  an  appeal  where  no  errors  are  as- 
signed, and  in  such  case  the  appeal  mast  be  dismissed. 

Aj>peal  from,  Des  Mohies  Circuit  Cowrt. 

Wednesday,  April  9. 

Pay  &  Conkey,  a  partnership  doing  business  in  Illinois, 
failed  in  January,  1883.  They  confessed  judgment  in  the 
circuit  court  of  the  United  States  for  the  northern  district  of 
Illinois  in  favor  of  certain  creditors  for  a  large  amount.  On 
the  same  day  the  judgments  were  confessed,  a  creditors'  bill 
was  filed  in  said  court  by  the  judgment  creditors,  and  an  order 
was  made  appointing  Bradford  Hancock  a  receiver  of  the 
property  of  Fay  &  Conkey,  and,  under  an  order  of  the  said 
court,  the  said  partnership  assigned  all  of  its  property  to  the 
receiver. 

The  plaintiff,  Tizzard,  being  a  resident  of  this  state,  com- 
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menced  an  action  against  Fay  &  Conkej,  and  attached  bj 
gamiehment  certain  open  accounts  dne  to  Fay  &  Conkey  from 
residents  of  this  state.  Hancock,  the  receiver,  intervened  in 
the  action,  and  by  his  petition  of  intervention  claimed  that 
he  -was  entitled  to  recover  all  debts  due  to  Fay  &  Conkey,  by 
reason  of  the  receivership  and  the  assignment  to  him.  There 
was  a  demurrer  to  the  petition  of  intervention,  which  was 
sustained,  and  the  intervenor  appeals. 

D,  M.  &  S.  M.  Hammock^  for  appellants. 

A.  M.  Antrobvs  and  T,  Gi  Catletty  for  appellee. 

RoTHEOCK,  Ch.  J. — ^The  appellant  has  not  made  and  filed 
an  assignment  of  errors.  The  appellee  claims  that  the  cause 
should  be  dismised  for  this  reason.  The  claim  is  well  founded. 
We  cannot  entertain  the  appeal  unless  errors  are  assigned. 
Code,  §§3183,  3207. 

Appeal  Dismibsed. 


122  398  Olson  v.  Neal. 

1.  Malicioiis  Prosecution:  evidence  to  show  animus  material. 

In  an  action  for  a  malicious  prosecution,  wherein  plaintiff  was  charged 
with  willful  trespass  in  taking  timber^the  value  of  the  timber  alleged  to 
have  been  taken  was  material  to  show  the  animus  of  plaintiff  in  taking 
it,  and  of  the  defendant  in  prosecuting  him  for  so  doing. 

2.  :  JUDGMENT  of  CONVICTION  AS  EVIDENCE  OP  PROBABLE  CAUSE. 

In  an  action  for  malicious  prosecution,  a  judgment  of  conviction  against 
the  plaintiff  is  prima  fade  evidence  that  there  was  probable  caoae  for 
the  prosecution;  but  such  evidence  may  be  rebutted  by  proof  that  the 
judgment  was  based  upon  false  testimony,  and  was  witiiout  foundation 
inlaw, 

3.  — — :  pleading:  practice.    In  an  action  for  malicious  prosecution, 

if  it  was  essential  to  allege  that  the  prosecution  had  ended,  a  failure  so  to 
allege  should  have  been  taken  advantage  of  by  demurrer.    Tho  objec 
tion  could  not  be  raised  for  the  first  time  on  a  motion  for  judgment. 
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4.  Instraotion :  refusal  to  oivb:  krror  without  prbjubics.  Where 
the  giying  of  an  instruction  asked  could  not,  nnder  the  undisputed  eyi- 
dence,  have  resulted  in  a  different  verdict,  the  refusal  to  give  it,  thoug^h 
error,  was  without  prejudice,  and  is  no  ground  for  reversal. 

Appeal  from  Hamilton  District  Court. 

Wbdnesday,  April  9. 

Action  to  recover  for  a  malicious  prosecution.  There  was 
a  judgment  for  plaintiff  upon  a  verdict  for  one  dollar.  De- 
fendant appeals.  The  facts  of  the  case  involved  in  the  ques- 
tions decided  are  fully  stated  in  the  opinion. 

Ma/rtin  cfe  Zelie^  for  appellant. 
Kam/rar^  Pieraon  <&  Boeye^  for  appellee. 

Beok,  J. — I.  The  defendant  instituted  a  prosecution  be- 
fore a  justice  of  the  peace,  wherein  he  accused  plaintiff  of  the 
crime  of  willful  trespass.  Upon  a  trial  before  the  justice, 
plaintiff  was  convicted,  and  lined  in  the  sum  of  $4,  and  judg- 
ment was  rendered  against  him  in  favor  of  defendant  tor  $10 
— the  damage  done  defendant  by  the  trespass  as  found  by  the 
justice.  The  act  of  trespass  complained  of  consisted  in  the- 
taking  by  plaintiff  of  wood  and  timber  purchased  by  defend- 
ant, which  was  upon  land  owned  by  another. 

IL  The  defendant  claimed  to  own  the  wood  taken  bv 
plaintiff.  A  witness  on  behalf  of  plaintiff  testified  that  he^ 
1.  MALICIOUS  had  sold  to  defendant,  or  permitted  him  to  take, 
evwence  to '  "some  elm  trees."  He  was  asked  to  state  what 
material.  consideration  defendant  had  paid  for  the  trees, 
and  in  reply  stated  an  inconsiderable  sum  paid  by  some 
small  service  rendered  by  defendant.  This  evidence  was  ob- 
jected  to  on  the  ground  that  it  tended  to  depreciate  the  mat- 
ter in  dispute  between  the  parties.  We  think  it  should 
neither  have  been  depreciated  nor  magnified.  The  facts  of 
the  transaction  should  be  known,  and  the  value  of  the  timber 
which  was  the  subject  of  the  trespass  was  a  material  fact 
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which  would  aid  in  determining  the  animus  of  plaintiff  in 
taking  it,  and  the  motive  of  defendant  in  instituting  the  pros- 
ecution. Men  do  not  usually  commit  willful  trespass,  sub- 
jecting them  to  punishment,  by  taking  property  of  inconsid- 
erable value,  nor  do  they  in  good  faith,  for  the  purpose  of 
vindicating  the  law,  institute  prosecutions  against  others  for 
such  offenses  where  the  injury  is  trifling. 

III.  A  question  asked  defendant,  while  testifying  in  his 
own  behalf,  requiring  him  to  state  whether  he  was  prompted 
by  malice  in  instituting  the  prosecution  against  plaintiff,  was 
objected  to  on  the  ground,  among  others,  that  it  was  leading. 
The  objection  was  rightly  sustained  for  the  reason  that  it  was 
leading  in  form.  No  attempt  was  made  to  so  correct  the 
language  of  the  question  that  it  would  not  be  subject  to  the 
objection. 

IV.  Upon  the  close  of  plaintiff's  evidence,  the  defendant 
moved  the  court  to  direct  the  jury  to  return  a  verdict  for  him, 
on  the  ground  that  plaintiff  failed  to  establish  facts  entitling 
him  to  recover.  The  ground  of  this  motion  is,  that  plaintiff's 
evidence  fails  to  show,  Firsts  that  defendant  acted  maliciously 
in  instituting  the  prosecution;  Second^  that  he  had  probable 
cause  therefor;  and  Thirds  that  he  neither  avers  nor  proves  the 
termination  of  the  prosecution.  The  motion  was  overruled, 
and  the  objections  are  renewed  in  this  court. 

In  answer  to  the  first  objection  urged  in  the  motion,  it  is 
suflScient  to  say  that  there  was  evidence  upon  the  questions, 
both  of  malice  and  probable  cause,  introduced  by  plaintiff. 
It  cannot  be  said  that  there  was  an  absence  of  evidence  upon 
either  point. 

V.  The  ground  of  the  second  objection  seems  to  be  based 
by  defendant's  counsel  upon  the  consideration  that,  as  plaint- 
iff was  convicted  by  the  justice,  the  record  of  that 

meiitof  con-    conviction  would  conclusive! V  establish  probable 

vlction  ou  -  J- 

ej^denceof  cause.  This  position  is  not  sound.  The  con- 
^^^"^'  viction   is   evidence   of  probable    cause,  which 

may  be  contradicted  by  proof  showing  that  the  judgment  was 
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based  upon  false  proof,  and  was  withont  foundation  in  law. 
The  judgment  of  conviction  is  jprvma  facie  evidence,  and  if 
not  contradicted  will  establish  probable  cause.  There  is  no 
conflict  of  the  authorities  upon  this  point.  See  Ritchey  v. 
Davisj  11  Iowa,  124;  MoffaU  v.  Fisher,  47  Id.,  473;  Bow- 
man V.  Brown,  52  Id.,  437;  2  Greenleaf 's  Ev.,  §  457.  It  is 
sufficient  to  say  that  there  was  evidence  submitted  by  plaint- 
iflT,  other  than  the  record  of  conviction,  bearing  upon  the  ques- 
tion of  probable  cause,  which  the  court  below  rightly  permit- 
ted to  go  to  the  jury,  and  upon  which  they  could  well  have 
found  that  the  prima  fade  case  made  by  the  conviction  was 
overcome. 

VI.  The  evidence  shows  that,  oji  appeal  to  the  district 
court,  plaintiff  was  upon  trial  acquitted.  This  statement  suf- 
8. :  ficiently  answers  the  third  objection  of  the  mo- 

practice.'  tion.  The  judgment  in  the  district  court  was  an 
end  of  the  prosecution.  If  plaintiff  should  have  alleged  this 
fact,  objection  to  the  failure  to  do  so  should  have  been  taken 
by  demurrer,  and  was  not  properly  first  urged  by  the  motion 
for  judgment. 

VII.  It  is  objected,  in  the  last  place,  that  tlie  court  erred 
in  failing  to  direct  the  jury  that,  to  authorize  a  verdict  for 
4.  iKOTBuc-      plaintiff,  they  should  find  that  the  alleged  mali- 

toai\oSve:  cious  prosccutlon  is  at  an  end.  We  need  not  in- 
prejudice.  quire  whether  suchc  an  instruction  ought  to  have 
been  given,  but,  for  the  purpose  of  the  case,  admit  it.  But 
no  prejudice  resulted  to  the  defendant  by  withholding  it,  for 
the  reason  that  the  proof  shows  without  contradiction,  that 
the  prosecution  had  ended.  If  the  instruction  had  been  given, 
the  verdict  could  not  have  been  different.  We  are  not  per- 
mitted to  reverse  a  judgment  for  errors  which  work  no  preju- 
dice. We  have  considered  all  questions  in  the  case  discussed 
by  counsel.     The  judgment  of  the  district  court  must  be 

Affibmed. 
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HOPWOOD  V.  COBBIN. 

1.  Agenoy:  authority  to  butd  principal  by  letters:   byidbkcb 

'E8TABLI8HIMO.  Theerideiice  in  this  case  considered  and  held  safGdent 
to  establish  the  authority  of  one  of  defendant's  agents  to  bind  defendant 
by  certain  letters  written  by  the  agent,  aathorizing  the  sale  of  lands  to 
plaintiff. 

2.   :  CONSTRUCTION  OP  LETTERS  QRANTINQ  AUTHORITY:  RULE  OF 

CONSTRUCTION.  When  the  language  of  a  writing  is  ambiguous,  it  must 
be  taken  most  strongly  against  the  writer,  especially  when  a  con- 
struction *of  which  it  is  fairly  susceptible  has  been  placed  upon  it,  and 
third  parties  have  been  induced  to  act  upon  such  construction.  Meas- 
ured by  this  rule,  it  is  held  that  certain  letters,  authorized  by  defendant 
to  be  written  to  certain  agents  in  regard  to  the  sale  of  lands,  were  sus- 
ceptible of  a  construction  which  gave  the  agents  authority  to  make  sale 
of  the  lands,  and  that  defendant  was  bound  to  consummate  a  sale  so  made 
to  the  plaintiff. 

3.  Speoiflo  Performanoe :  conveyance  of  lands:  rule  as  to  ten- 

der. One  who  seeks  a  decree  for  specific  performance  in  the  conveyance 
of  lands  is  not  required  to  tender  ther  consideration,  or  to  bring  it  into 
court  for  the  defendant's  use,  where  the  defendant  has  continually  de- 
nied the  obligation  of  the  contract  and  declared  his  purpose  not  to  per- 
form the  same.  In  such  a  case,  it  is  sufficient  for  plaintiff  to  show  that 
he  has  at  all  times  been  ready  to  perform  on  his  part. 

Appeal  from  CPBrien  Circuit  Court. 

Thursday,  April  10. 

This  is  an  action  in  equity  to  enforce  specific  performance 
of  an  alleged  contract  by  defendant  to  sell  to  plaintiff  a  sec- 
tion of  land.  The  circuit  court  denied  the  relief  demanded, 
and  dismissed  plaintiff's  petition.     Plaintiff  appeals. 

Traer  <k  Vorisy  for  appellant. 

Warren  Walker^  for  appellee. 

Heed,  J. — I.  The  contract  which  plaintiff  seeks  to  enforce 
in  this  action  is  in  parol,  and  was  entered  into  by  him  and 
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1  AOKNCT-      Broadstreet  &  Day, 'a  firm  of  land  agents  doing 
b?nd*Srinci?     business  at  Sanborn,  in  this  state,  who  assumed, 
^den^^"*  i^  making  the  contract,  to  act  as  agents  for  the 
tabiishing.      defendant.  The  only  authority  which  they  claimed 
to  have  is  contained  in  two  letters  which  they  had  received 
shortly  before    making    the  contract,  in  answer   to  letters 
which  they  had  written  to  defendant.     The  letter  first  re- 
ceived by  them  is  as  follows: 

<'The  CoEBiN  Banking  Co.,  } 
^'IIS  and  115,  Broadway,  N.  Y.  City,  Oct.  7,  1880.  J 

"Broadstreet  &  Day,  Sanborn,  Iowa.  Gents: — Answering 
yours  of  the  2d  inst.,  I  say,  herewith  enclosed  list  of  O'Brien 
county  land  with  prices.  If  you  can  effect  any  sales  I  shall 
be  glad  of  it,  but  I  shall  not  put  them  into  your  hands  to  sell 
absolutely.  I  reserve  the  right  to  sell  through  anybody  mak- 
ing such  offers  to  me  as  are  satisfactory,  or  to  refuse  any 
offers  that  may  be  made;  but  you  can  rely  upon  it,  if  you  work 
up  purchasers  at  the  prices  herein  named  before  anybody  else 
buys  the  land,  that  your  party  will  get  it  and  that  you  will 
make  your  commission. 

(Signed)  "F.  W.  Dtoton,  C." 

The  other  letter  is  as  follows: 

"Coebin  Bankino  Co.,  N.  T.,  Oct.  16,  1880. 
"Broadstreet  &  Day.  Gents: — Answering  yours  of  the 
12  th,  we  say,  sales  of  the  lands  described  can  be  made  on  the 
terms — one-fourth  to  one-third  cash,  balance  in  equal  annual 
payments;  the  last  maturing  at  a  date  not  to  exceed  five 
years  from  the  time  of  sale. 

(Signed)  "F.  W.  Dunton." 

The  list  which  was  transmitted  with  the  first  letter  included 
the  land  in  question,  and  the  price  put  upon  it  was  $3.00  per 
acre.  The  contract  was  entered  into  on  the  20th  of  October, 
1880,  and  the  price  agreed  to  be  paid  for  tlie  land  was  $3.00 
per  acre,  and  one-fourth  of  the  price  was  to  be  paid  in  cash,  and 
the  remainder  in  three  equal  annual  payments.     Twenty  dol- 
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lars  was  paid  at  the  time  the  contract  was  made,  and  the 
remainder  of  the  cash  payment  was  to  be  made  when  the 
deed  should  be  received  from  defendant;  and  notes  were  to 
be  given  for  the  deferred  payments,  and  a  mortgage  executed 
on  the  land  to  secure  them  at  the  same  time.  When  defendant 
was  informed  of  the  contract,  he  refused  to  perform  it,  and 
he  now  denies  in  his  answer  that  Broadstreet  &  Day  had  any 
authority  from  him  to  make  the  contract,  or  that  he  is  in  any 
manner  bound  by  it. 

The  first  question  which  we  are  required  to  determine  is, 
whether  the  letters  set  out  above  were  written  with  defend- 
ant's knowledge  or  by  his  direction.  We  are  satisfied  by  the 
evidence  that  they  were  so  written.  Defendant  was  presi- 
dent of  an  institution  in  New  York,  known  as  the  Corbin 
Banking  Company,  and  had  his  office  in  the  office  of  the 
bank.  Dunton,  who  wrote  the  letters,  was  cashier  of  the 
bank.  Defendant  owned  a  large  amount  of  land  in  O'Brien 
county,  and  the  evidence  shows  that,  when  letters  were  writ- 
ten to  him  personally  concerning  these  lands  by  parties  in 
the  county,  the  letters  were  quite  as  frequently  signed  by 
Dunton,  or  the  Corbin  Banking  Company,  as  by  defendant 
himself.  Parties  from  Iowa,  who  called  on  him  at  his  office 
in  New  York  with  reference  to  lands  owned  by  him  in  this 
state,  were  referred  by  him  to  Dunton,  and  were  informed  by 
him  that  Dunton  had  charge  of  his  Iowa  land  business.  Af- 
ter the  contract  was  entered  into,  there  was  a  correspondence 
between  Broadstreet  &  Day  and  defendant  with  reference  to  the 
matter,  and  he  did  not  claim  in  any  of  his  letters  that  the  letters 
were  written  without  his  authority,  but,  on  the  contrary,  in  a 
letter  written  by  him  on  the  3d  of  December,  he  expressly 
refers  to  the  letter  of  October  7  as  his  letter;  and,  in  a  letter 
written  with  reference  to  the  matter  to  another  party,  he 
makes  the  same  reference. 

The  ground  upon  which  he  first  refused  to  execute  the 
contract  was  that  he  had  withdrawn  the  land  from  market 
before  he  was  notified  of  the  sale.     It  was  next  claimed  that 
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this  tract  of  land  had  been  inclnded  in  the  list  by  a  mistake  of 
Dunton's;  and  finally  it  was  claimed  that  the  letters  did  not  au- 
thorize Broadstreet  &  Day  to  do  more  than  submit  the  propo- 
sition of  the  person  wishing  to  purchase  to  him,  and  that  he 
had  reserved  the  right  to  accept  or  reject  any  offer  that  might 
be  made. 

Defendant's  testimony  was  taken  by  deposition  and  read  on 
the  trial,  and  he  denies  positively  that  he  ever  authorized 
Broadstreet  &  Day  or  Dunton  to  sell  the  land.  But,  in  view 
of  the  conceded  facts  in  the  case,  we  think  this  must  be  re- 
garded rather  as  a  denial  that  the  letters  conferred  any  author- 
ity on  Broadstreet  &  Day  to  make  the  sale,  than  of  Dunton's 
authority  to  write  them.  We  are  well  satisfied  by  the  evidence 
that  in  writing  these  letters  Dunton  acted  for  defendant,  and 
that  he  had  authority  from  him  to  write  them. 

II.     The  next  question  in  the  case  is,  whether  Broadstreet 

ifc  Day  were  empowered  by  the  letters  to  make  the  contract. 

While  there  is  one  expression  in  the  letter  of  Octo- 

2.  — — — :  con  : 

rtruction  of     ber  7th  which,  if  considered  alone,  would  seem  to 

letters  grant-  ' 

rufe*of^con-*"  indicate  an  intention  by  defendant  to  reserve  the 
struction.  right  to  reject  or  accept  any  offer  which  might 
be  made  for  any  portion  of  the  land,  we  think,  when  the  letters 
are  considered  together,  that  they  confer  on  the  agent  the 
power  to  make  the  contract.  The  defendant  transmitted  to 
them  the  list,  and  the  prices  at  which  he  would  sell  the  land, 
with  the  first  letter,  and  in  that  letter  he  tells  them  that,  if 
they  can  effect  any  sales,  he  will  be  glad  of  it,  althougli  he  re- 
serves the  right  to  sell  through  other  parties,  if  satisfactory 
offers  are  made  through  them.  But  he  assures  them  that,  if 
they  find  purchasers  at  the  prices  named  in  the  list  before  the 
land  is  sold  to  other  parties,  their  customers  shall  have  it.  In 
the  second  letter  he  tells  them  that  "sales  of  the  lands  described 
can  be  made  on  the  terms — one-fourth  to  one-third  cash,"  etc. 
The  fair  construction  of  all  this  language  is,  that  it  empowers 
the  agents  to  contract  for  the  sale  of  any  of  the  land  at  the  price 
and  on  the  terms  named,  subject  to  the  right  reserved  by  de- 
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fendant  to  sell  throngli  other  parties,  if  he  receives  satisfac- 
tory offers  through  them  before  the  agents  have  found  pur- 
chasers. And  this  construction  has  been  put  upon  it  by  the 
agents,  who  have  contracted  with  plaintiff  for  the  sale  of  the 
land,  in  the  honest  belief  that  the  power  to  make  the  contract 
was  conferred  on  them  by  the  letters. 

It  may  be  that  the  language  is  capable  of  the  construction 
claimed  for  it  by  defendant,  viz.,  that  it  only  empowered  the 
agents  to  submit  the  offer  of  plaintiff  to  him,  and  that  he  re- 
served the  right  to  accept  or  reject  the  offer;  but  it  is  cer- 
tainly open  to  the  construction  put  upon  it  by  the  other 
parties,  and  the  true  rule  of  construction  undoubtedly  is  that, 
when  the  language  of  a  writing  is  ambiguous,  it  shall  be  taken 
most  strongly  against  the  contractor,  and  especially  is  this 
true  when  a  construction  of  which  it  is  fairly  susceptible 
has  been  placed  upon  it,  and  third  parties  have  been  induced 
to  act  in  the  belief  that  that  construction  is  the  correct  one. 
Jackson  v.  Blodgett^  16  Johns.,  172;  Melvin  v.  Proprietors^ 
etc.j  5  Mete.,.  15;  Broom's  Legal  Maxims,  571. 

III.     It  is  claimed  that  plaintiff  is  in  default  in  this,  that 

he  has  neither  paid  the  balance  of  the  first  payment,  nor  made 

3.  SPECIFIC      nor  tendered  his  notes  for  the  other  payments; 

conve:^nce**  and  that,  therefore,  he  is  not  entitled  to  a  decree 

as  to  tender,   for  specific  performance  of  the  contract. 

The  evidence  shows,  however,  that  he  has  at  all  times  been 
ready  to  perform,  and  that  he  has  not  performed  the  contract 
for  the  reason  that  defendant  has  continually  denied  that  it  is 
binding  on  him.  This  is  an  answer  to  the  claim.  Defendant 
has  constantly  evinced  a  determination  not  to  recognize  or 
perform  the  contract.  He  has  resisted  plaintiff's  claim  at 
every  step;  and  all  that  can  be  required  of  plaintiff  under  the 
circumstances  is,  that  he  be  ready  at  all  times  to  perform  his 
part  of  the  contract. 

To  require  him  to  tender  the  money  or  the  notes,  or  to 
bring  them  into  court  for  defendant's  use,  so  long  as  he  de- 
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clared  his  purpose  not  to  accept  them,  would  be  to  require 
liim  to  do  an  idle  thing,  and  this  the  law  never  does. 

The  judgment  of  the  circuit  court  dismissing  plaintiff's  pe- 
tition is  reversed,  and  the  cause  will  be  remanded,  with  di- 
rections to  enter  a  judgment  requiring  the  defendant,  upon 
the  payment  by  plaintiff  of  the  balance  of  the  purchase-money, 
with  interest  at  eight  percent  from  October  20,  1880,  within 
such  time  as  the  court  shall  direct,  to  execute  to  him  a  con- 
veyance of  the  premises.  Or,  if  plaintiff  so  elects,  such  judg- 
ment will  be  entered  here. 

Eevebsed. 


2.  :  EQUITIES  PLEADABLE    AOAIN8T   ASSIGNEE.      Under  §  2760  of 

the  Revision,  the  equities  between  the  original  parties  to  a  note,  which 
could  be  pleaded  against  the  assignee,  must  have  inhered  in  or  grown 
out  of  the  note  itself;  but,  under  §  2546  of  the  Code,  where  the  note  has 
not  been  transferred  in  good  faith,  for  a  valuable  consideration  and  be- 
fore due,  any  equities  existing  against  the  payee  ijiay  be  pleaded  against 
the  assignee. 

Appeal  from  Monroe  District  CovH. 

Thursday,  April  10. 

Action   on   two   promissory   notes — one  payable  to  the 
plaintiff,  and  the  other  to  the  Monroe  County  Bank.     This 
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03    i)23 
106    542| 

Promissory  Kote :  transfer  bbforb  dub  as  oollatbral  sbcur-      ^  ^ 
itt:  rights  of*  new  holder  as  against  makers:  stare  dbcisis. 
Where  the  payee  of  a  note  transfers  the  same  before  due  to  a  creditor       ii8  484 
as  collateral  security  for  a  pre-existing  indebtedness,  no  extension  of      I  es 
time  on  such  indebtedness  beingf  given  and  no  right  of  action  thereon       P^ 
waived  by  the  creditor  on  account  of  the  transfer,  the  creditor  holds 
the  note  without  consideration  and  subject  to  the  equities  which  the 
makers  might  have  crged  against  it  in  the  hands  of  the  payee;  and 
this  has  been  the  doctrine  of  this  court  for  twenty  years.    See  Trustees 
of  Iowa  College  v.  Hill,  12  Iowa,  462,  and  Ryan  v.  Chew,  13  Iowa,  589. 
Reed,  J.,  from  his  view  of  the  evidence,  dissenting. 
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last  note  is  negotiable,  and  the  plaintiff  claims  that  it  was 
assigned  to  her  by  the  bank  before  it  was  due,  for  a  valuable 
consideration.  This  is  denied  by  the  defendants,  and  they 
pleaded  that  it  was  assigned  to  plaintiff  after  it  was  due,  as 
collateral  security  for  a  pre-existing  debt,  and  that  no  new 
consideration  passed  between  the  plaintiff  and  the  assignor; 
that  at  the  time  the  note  was  transferred  to  the  plaintiff  the 
bank  was  indebted  to  them,  and  each  of  them,  in  a  sum  much 
more  than  the  amount  of  said  note,  and  that  defendants  had 
paid  the  note  to  the  bank  before  it  was  transferred  to  plaint- 
iff; that  all  of  the  matters  and  things  above  pleaded  occurred 
long  prior  to  the  time  defendants  had  any  knowledge  of  the 
transfer  of  said  note  to  the  plaintiff. 

The  defendant,  Tharp,  pleaded  that  he  was  principal,  and 
that  the  other  defendants  were  sureties,  on  said  note,  and 
that,  at  the  time  it  was  assigned,  the  bank  was  indebted  to 
him  in  the  sum  of  $3,000.  The  defendants,  other  than 
Tharp,  pleaded  that  they  were  sureties  on  the  note  and  that, 
at  the  time  it  was  transferred,  the  bank  was  indebted  to 
them  in  the  sum  of  $2,270. 

There  was  a  trial  before  the  court,  a  finding  of  facts,  and 
judgment  for  the  plaintiff  for  the  amount  due  on  both  notes, 
and  for  attorney  fees.     The  defendants  appeal. 

J,  F.  Lacey  and  H.  W.  Gleason^  for  appellants. 

Perry  <&  Townsendj  for  appellees. 

Seevebs,  J. — I.  The  evidence  is  not  before  us.  We,  there- 
fore, are  governed  by  the  facts  found  by  the  court.  So  far  as 
1.  PB0MI880-  i^at^^rial,  the  facts  so  found  are  as  follows:  ^'That 
SaiSfel'be.  the  Monroe  County  Bank  was  legally  indebted 
coifa?€raf"  to  the  plaintiff  and  her  agent,  Lloyd,  in  Septem- 
r^hteofnew  ber,  1882;  that  the  bank  was  at  said  time  not 
agaiusc    ^       in   ffood   financial    condition;    that    Lloyd,    for 

maker:  stare      ,    .      .<«         ,    ,  .         ,^      ,  , 

decisis.  plaintiff  and  himself,  threatened   to   commence 

suit  against  the  bank  by  attachment  if  these  claims  were  not 
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secured;  tbat  he  would  have  brought  suit  against  the  bank 
if  security  had  not  been  given;  that  the  bank  surrendered 
said  note,  with  other  notes,  as  collateral  security,  to  secure 
Lloyd  and  the  plaintiff's  claim;  that  Lloyd  was  the  agent 
of  plaintiff  to  take  such  security,  and  that  he  turned  said 
note  over  to  plaintiff  as  collateral  security  for  the  debt  due 
her  by  the  bank;  that  Lloyd  was  the  agent  of  plaintiff  to 
commence  suit  for  her,  or  to  receive  the  security  given; 
that  said  note  and  others  were  received  by  Lloyd  and  plaint- 
iff as  collateral  security,  in  good  faith,  in  the  ordinary  course 
of  business,  to  protect  themselves,  without  knowledge  that 
the  bank  was  indebted  to  defendant,  and  that  the  said  note 
was  received  before  due  by  the  said  Lloyd,  to-wit:  on  the 
second  day  of  October,  1882;  that  at  said  time  the  said 
bank  was  indebted  to  plaintiff'  on  a  certificate  of  deposit  in 
the  sum  of  $1,588,  and  to  Lloyd  on  a  certificate  of  deposit 
in  the  sum  of  $1,627. 

"  I  find  that  at  the  said  time  defendants,  A.  and  W.  Hicks, 
held  a  certificate  of  deposit  on  said  bank,  dated  April  24, 
1882,  for  $2,270,  with  six  per  cent  interest. 

"I  find  that  at  said  time,  to-wit:  October  2,  1882,  the 
defendant,  Tharp,  held  a  certificate  of  deposit  given  by  said 
bank,  dated  September  1,  1882,  for  $3,000,  payable  in  Chi- 
cago  exchange." 

Conceding  that  the  note  was  trasferred  by  the  bank  before 
it  was  due,  the  question  is  whether,  under  the  facts  found  by 
the  court,  the  plaintiff  is  entitled  to  recover.  The  note  was 
transferred  as  collateral  security  for  a  pre-existing  indebted- 
ness, and  no  extension  of  time  was  given.  The  only  new 
consideration  which  can  possibly  be  claimed  is  that,  if 
security  had  not  been  given  the  plaintiff,  she  would  have 
brought  suit  against  the  bank  and  attached  property  on  its 
indebtedness  to  her.  But  she  did  not  enter  into  an  agree- 
ment not  to  sue  or  issue  an  attachment,  and  she  could  have 
done  so  just  as  well  after  the  transfer  as  before.  She,  there- 
fore,  parted  with  no  right,  and  did  not  enter  upon  any  new 
Vol.  LXIIL-15 
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obligation.  She  gave  nothing  for  the  transfer,  and,  therefore, 
there  was  no  consideration  for  it.  Under  this  precise  state 
of  facts,  it  was  held  in  Ryan  <&  Louthan  v,  CheWj  13  Iowa, 
589,  that  the  plaintiffs  in  that  case  were  not  hona  fide  holders 
for  value.  See,  also,  The  Trustees  of  Iowa  College  v.  Hilly 
12  Id.,  462.  It  was  conceded  by  this  conrt,  when  the  fore- 
going cases  were  determined,  that  the  adjudged  cases  were  by 
no  means  uniform  as  to  the  question  determined.  But, 
after  consideration,  it  was  concluded  that  the  better  rule  was 
as  above  stated.  Such  having  been  the  settled  law  of  this 
state  for  more  than  twenty  years,  we  are  disposed  to  adhere 
thereto. 

11.     Counsel  for  the   appellees  insist  that  "equities  be- 
tween the  parties  to  the  note,  arising  from  other  and  inde- 
.    pendent  transactions  between  them,  are  not  avail- 

2. :  eonl-   * 

^^ainit*^        able  against  tlie  note  in  the  hands  of  an  assignee;'' 
assignee.        ^\^^^    jg    ^   ^^j^  ^jji^^  ^i^q  equities  between  the 

original  parties  to  the  note,  which  can  be  pleaded  against  the 
assignee,  must  inhere  in  or  grow  out  of  the  note  itself. 
That  such  was  the  rule  prior  to  the  adoption  of  the  Code, 
whether  the  note  was  negotiable  or  not,  and  whether  trans- 
ferred before  or  after  it  became  due,  will  be  conceded.  JShijh 
man  v.  Bobbins^  10  Iowa,  208;  Ryan  <&  Louthan  v.  Chew^ 
before  cited ;  and  Richards  v.  Daily ^  34  Iowa,  427.  When 
this  last  case  was  decided,  §  2760  of  the  Eevision  was  in  force. 
This  section  has  been  materially  changed  by  the  Code.  The 
latter,  §  2546,  provides  that,  "in  case  of  the  assignment  of 
a  thing  in  action,  the  action  by  the  assignee  shall  be  witliout 
prejudice  to  any  counter-claim,  defense,  or  cause  of  action, 
whether  matured  or  not,  if  matured  when  plead,  existing  in 
favor  of  the  defendant  and  againat  the  assignor  before  notice 
of  the  assignment,  but  this  section  shall  not  apply  to  nego- 
tiable instruments  transferred  in  good  faith  and  upon  valua- 
ble consideration  before  due."  This  section  was  construed 
in  Downing  v.  Oibson^  53  Iowa,  517.  It  is  true  that  in  that 
case  the  note  was  not  transferred  until  after  it  was  due,  but 


APEIL  TEEM,  1884.  22T 

Bone  ▼.  Tharp  et  al* 

it  was  said:  <'It  seems  to  ns  that  the  purpose  and  intent  of 
this  section  is  to  include  all  tilings  or  choses  in  action,  except 
negotiable  instruments  transferred  in  good  faith  and  upon 
valuable  consideration  before  due."  That  such  is  the  proper 
construction  of  this  section  of  the  Code  we  have  no  doubt. 
It  applies  to  negotiable  paper  transferred  before  due,  if  the 
transfer  was  not  made  in  gQod  faith  and  for  a  valuable  con  • 
sideration.  As  we  have  heretofore  determined  that  no  such 
consideration  passed  at  the  time  of  the  transfer  between  the 
plaintiff  and  the  bank,  it  necessarily  follows  that  the  plaint- 
iff is  not  a  holder  for  value,  and,  therefore,  cannot  recover. 

It  is  insisted  that  the  court  erred  in  fixing  the  amount  of 
the  attorney's  fee  on  the  note  payable  to  the  plaintiff.  We 
are  of  the  opinion  that,  under  the  provisions  of  the  note, 
some  amount  should  be  allowed  as  attorney's  fees.  The  evi- 
dence not  being  before  us,  we  are  unable  to  say  whether  the 
court  erred  or  not. 

Keversed. 

Heed,  J.,  dissenting. — I  do  not  agree  with  the  majority  as 
to  the  first  point  ruled  in  the  foregoing  opinion.  I  think 
there  was  a  good  consideration  for  the  transfer  to  plaintiff 
of  the  notes  sued  on  by  the  bank,  and  thai  the  plaintiff  is  a 
holder  for  value. 

The  district  court  found  that  the  bank  was  in  failing  cir- 
cumstances, and  that  plaintiff's  agent  was  about  to  institute 
attachment  proceedings  to  secure  her  claim  against  it,  and 
that  the  bank  induced  the  agent  to  forbear  instituting  sucli 
proceedings  by  turning  out  tliese  notes  to  him  as  collateral 
security  for  the  claim. 

The  act  of  the  bank  in  turning  out  the  securities  for  the 
purpose  named  is,  as  I  think,  presumptive  evidence  that  a 
ground  of  attachment  existed,  and  that  the  claim  could  then 
have  been  secured  by  attachment;  for  it  is  not  to  be  pre- 
sumed that  it  would  have  consented  to  give  the  security 
for  the  purpose  of  preventing  the  institution  of  the  proceed- 
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ings,  if  no  grounds  existed  therefor,  or  if  its  property  and 
affairs  had  been  in  such  situation  as  that  no  security  for  the 
claim  could  have  been  obtained  by  the  proceeding. 

The  right  of  the  creditor  to  secure  his  claim  by  attach- 
ment, when  a  ground  exists  for  that  remedy,  is  a  valuable 
right.  It  often  happens  that  he  is  able,  by  a  prompt  resort 
to  this  remedy,  to  secure  his  debt,  where  it  would  be  lost 
entirely  if  he  pursued  the  ordinary  remedy,  or  even  delayed 
for  a*  day  to  institute  the  attachment  proceedings.  The 
plaintiff,  in  consideration  of  the  delivery  to  her  of  the  notes 
in  suit  as  collateral  security  for  her  claim,  waived  this  valua- 
ble right,  and  this  waiver  is  a  good  consideration  for  the 
transfer  of  the  notes  to  her;  and  there  is  nothing  in  the 
cases  cited  in  the  majority  opinion  in  conflict  with  this  posi- 
tion. The  notes  were  not  transferred  in  those  cases  upon 
any'such  consideration.  There  was  no  claim  that  a  ground 
of  attachment  existed,  or  that  there  was  a  waiver  of  any 
rights  with  reference  to  the  remedy  by  attachment;  the  cases 
are,  therefore,  not  in  point. 

I  think  the  holding  of  the  district  court,  that  plaintiff 
held  tlie  notes  for  value,  is  correct  and  that  the  judgment 
ought  to  be  affirmed. 


"Watson  v.  Smith,  Shebief,  et  al. 

Exeoutions:  mutual:  duty  of  sheriff  to  bet  off  one  aoaikst 
THE  other:  effect  of  attorney*8  lien.  Where  a  cause  involved 
two  counts,  and  judgment  was  rendered  for  plaintiff  on  one  count  and 
for  defendant  on  the  other,  and  execution  was  issued  on  both  judgments, 
it  was  the  right  of  one  of  the  execution  debtors  to  have  the  execution  in 
his  favor  applied  on  the  execution  against  him,  notwithstanding  such 
application  would  defeat  an  attorney  *s  lien  filed  against  the  judgment 
against  him.    Tiffany  t,  Stewart^  60  Iowa,  207,  followed. 
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Ajppeal  from  Marshall  Circuit  Court. 
Thuesday,  Apeil  10. 

The  plaintiff  alleges  in  Lis  petition  that  on  the  twenty- 
ninth  day  of  August,  1879,  a  certain  cause  was  tried  in  the 
circuit  court  of  Marshall  county,  wherein  the  defendant,  Eliza 
Van  Horn,  was  plaintiff,  and  he  was  defendant;  that  on  said 
trial  judgment  was  rendered  in  his  favor  against  said  Van 
Horn,  on  the  first  count  of  his  petition,  for  $244.75,  and 
against  him,  and  in  favor  of  Van  Horn,  on  the  second  count 
of  his  petition,  for  $126,  and  costs,  amounting  to  $10;  that 
on  the  third  day  of  August,  1880,  W.  A.  Tewksbury  filed  an 
attorney's  lien  for  $150  on  the  last  named  judgment,  and 
that,  since  filing  said  lien,  he  has  assigned  his  claim  to  the 
defendant,  A.  L.  Hopwood;  that  on  the  first  day  of  Septem- 
ber, 1882,  an  execution  was  issued  by  the  clerk  on  said  judg- 
ment against  him,  (plaintiff,)  and  placed  in  the  hands  of  the 
defendant.  Smith,  who  is  sheriff  of  Benton  county,  and  that 
on  the  thirteenth  of  the  same  month  he  caused  an  execution 
to  be  issued  on  said  judgment  in  his  favor,  and  placed  the 
same  in  the  hands  of  said  sheriff;  that  said  judgment  in  his 
favor  was  for  costs  accruing  in  said  cause,  and  that  $132.85 
of  said  amount  was  for  fees  and  costs  advanced  by  him  in  said 
cause;  that  Van  Horn,  at  the  time  the  judgment  was  ren- 
dered, was,  and  still  is,  insolvent;  that  he  has  demanded  of  said 
sheriff,  that  the  amount  due  him  on  said  judgment  be  offset 
on  the  execution  in  favor  of  Van  Horn,  and  has  offered  to 
pay  the  balance  remaining  due  on  said  judgment  in  favor  of 
Van  Horn,  after  applying  thereon  the  amount  due  him  on 
said  judgment  in  his  favor;  but  that  the  sheriff  has  refused 
to  make  said  offset.  And  he  prays  that  said  offset  be  made, 
and  that  the  parties  be  enjoined  from  levying  said  execution 
issued  on  the  judgment  in  favor  of  Van  Horn,  and  that  said 
judgment  be  satisfied  and  canceled  of  record. 

There  was  aii  answer,  admitting  a  portion  of  the  allegations 
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of  the  petition  and  denying  others.  The  cause  was  submitted 
on  an  agreed  statement  of  facts.  Judgment  was  entered  for 
plaintiff  for  the  relief  prayed  in  his  petition.  Defendants 
appeal. 

Traer  c&  Vorisy  for  appellants. 

Nichols  <k  Bumhamy  for  appellee. 

Bekd,  J. — The  following  facts  are  admitted  by  the  agreed 
statement  of  facts: 

(1)  That  the  judgment  for  $224.75,  rendered  in  favor  of 
Watson  in  the  case  of  Van  Horn  v.  Watson^  was  for  costs, 
and  $132.85  of  that  amount  was  costs  Watson  had  advanced 
in  the  case;  (2)  that,  at  the  time  this  judgment  was  ren- 
dered, Yan  Horn  was  insolvent,  and  has  continued  so  from 
that  time  to  the  present;  and  (3)  that  Tewksbury  was  at- 
torney for  Van  Horn  in  the  case  of  Van  Horn  v.  WcUson, 
and  filed  his  claim  for  an  attorney's  lien  on  the  judgment  ob- 
tained by  Yan  Horn  against  Watson  for  his  services  in  that 
cause. 

In  Tifany  v.  Stewarty  60  Iowa,  207,  it  was  held,  on  a  sim- 
ilar state  of  facts,  that  the  party  who  owned  the  judgment  for 
costs  had  the  right  to  have  it  set  off  against  the  judgment  in 
favor  of  the  other  party  against  himself,  and  that  tliis  right 
was  superior  to  the  lien  of  the  attorney  for  his  services  in  ob- 
taining the  judgment.  Following  that  case,  the  judgment  of 
the  circuit  court  is 

Affibhed. 
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Baldwin  v.  Davis  et  al. 

1.  Contraotof  SetUement:  babs  all  riqhts  of  action  included. 

A  settlement  between  parties  is  condusiye  upon  them  as  to  all  rights  of 
action  covered  by  the  settlement 

2.  Fraotioe in  Supreme  Court:  tbialdenovo:  presumption.  Where 

the  issues  are  equitable,  this  court  will  presume,  unless  the  contrary  is 
shown,  that  the  case  was  tried  by  the  lower  court  as  an  equitable  action 
and  will  txy  the  case  anew,  provided  the  record  is  sufficiently  certified. 
In  such  case,  a  bill  of  exceptions  is  not  necessary. 

Appeal  from  Hardin  Circuit  Court. 

Thuesdat,  April  10. 

The  plaintiff  sold  the  defendant  certain  real  estate,  and 
gave  him  a  bond  to  convey  the  same  when  the  purchase 
money  was  paid.  This  action  was  brought  to  foreclose  the 
bond,  and  N.  O.  Michaels  was  made  a  defendant.  The  defendant, 
Davis,  filed  a  cross  petition  against  his  co-defendant,  Michaels. 
As  to  the  controversy  between  the  defendants,  the  court 
found  for  and  entered  a  decree  in  favor  of  Davis,  from  whicli 
the  defendant,  Michaels,  appealed. 

B.  L.  Burritt  and  J.  H.  Bradley^  for  appellant. 
S.  M.  Weaver  J  for  appellee. 

Seevebs,  J. — The  controversy  on  this  appeal  is  solely  be- 
tween the  defendants.  After  the  plaintiff  executed  the  bond 
for  a  deed  to  the  defendant,  Davis,  the  latter  conveyed  the  real 
estate  to  the  defendant,  Michaels.  This  conveyance  was  ab- 
solute on  its  face,  but  Davis  alleges,  and  there  is  evidence 
tending  to  show,  that  it  was  in  fact  a  mortgage  to  secure  a 
note  for  $385,  given  by  Davis  to  Michaels.  This  conveyance 
was  executed,  as  we  understand,  in  January,  1881. 

Davis  and  his  son,  in  January^  1881,  executed  a  chattel 
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mortgage  to  Michaels  on  a  large  amount  of  personal  property 
to  secure  certain  indebtedness  from  them  to  him.  There  were 
law  suits  pending  between  the  defendants  in  September,  18S1, 
growing  out  of  certain  transactions  between  them.  At  that 
time  there  was  an  agreement  in  writing  made  between  them, 
which,  so  far  as  the  real  estate  in  controversy  is  concerned, 
amounts  to  an  absolute  conveyance  thereof  by  Davis  to 
Michaels  It  also  recites  the  fact  that  the  land  had  been  there- 
tofore conveyed,  and  the  deed  is  declared  to  be  valid  and  in  full 
force.  The  agreement  further  provides  that  any  right  of  action 
theretofore  existing  in  favor  of  Davis  against  Michaels  is  re- 
leased. 

On  its  face  the  agreement  appears  to  be  a  settlement  and 
adjustment  of  all  matters  in  controversy  between  the  parties. 
Now,  conceding  that  the  conveyance  made  in  January,  1S81, 
was  a  mortgage,  which  under  the  evidence  we  regard  as  doubt- 
ful, this  in  and  of  itself  will  not  have  the  effect  to  avoid  the 
settlement  or  conveyance  made  in  September,  1881.  There 
is  no  evidence  tending  to  show  that  this  last  contract  or  con- 
veyance was  a  mortgage.  It  is  not  claimed  that  it  was  pro- 
cured by  fraud,  or  that  any  undue  advantage  was  taken  in 
procuring  it  of  Davis. 

"We  feel  constrained  to  hold  that,  whatever  may  have  hcen 
the  character  of  the  first  conveyance,  there  is  no  sufficient 
evidence  that  the  last  is  a  mortgage.  The  agreement  or  con- 
veyance made  in  September,  1881, — and  it  may  well  be  re- 
garded as  both, — must,  we  think,  have  the  effect  of  a  settle- 
ment of  the  question  as  to  the  first  conveyance  being  a  mort- 
gage. If  Davis  had  the  right  to  so  insist,  he  expressly 
abandoned  or  waived  such  right. 

The  issues  in  this  case  are  equitable,  and  it  will  be  pre- 
sumed that  it  was  tried  as  an  equitable  action  in  the  circuit 
court,  unless  the  record  otherwise  shows.  No  bill  of  excep- 
tions, therefore,  is  required  in  order  that  there  may  be  a  trial 
anew  in  this  court.  The  abstract  states  that  all  the  evidence 
offered  and  introduced  on  the  trial  is  contained  therein.  Tliis 
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18  signed  by  the  trial  judge,  and,  in  the  absence  of  any  conn- 
ter  showing  in  an  amended  abstract,  entitles  the  parties  to  a 
trial  anew  in  this  conrt.  This  cause  is  remanded  to  the  cir- 
cuit court,  with  directions  to  enter  a  decree  in  accordance 
with  this  opinion. 

Kevbbsed. 


Miller  v.  "Wolp  et  al. 

1.  Appeal  to  Supreme  Court:  certifying  evidence:  "submitted" 

EQUIVALENT  TO  "OFFERED.''  On  the  appeal  of  an  equitable  cause,  where 
a  trial  de  novo  is  sought,  a  certificate  of  the  trial  judge  which  states 
that  '*  the  cause  was  submitted  upon  the  following  testimony,  being  all 
the  evidence  submiiied  in  the  cause,*'  Ae/(2  sufficient — the  word  '^submit- 
ted,"  when  so  used  being  equivalent  to  offered. 

2.  Fractioe  in  Supreme  Court:  language  of  abstract:  **te8ti- 

mony"  FOR  **evidence."  If  it  can  fairly  be  inferred,  however  informal  the 
language  used,  that  the  appellant  claims  that  he  has  presented  an  abstract 
of  all  the  evidence,  this  court  will  presume  that  he  has,  unless  the  appellee 
sets  out  additional  evidence;  and  in  this  case  the  appellant  is  regarded 
as  making  such  claim,  though  he  uses  the  term  ''testimony/'  somewhat 
inaccurately,  instead  of  evidence. 
8.  Judgment:  evidence  of:  what  is.  The  only  legal  evidence  gf  a  judg- 
ment is  the  clerk's  entry  in  the  record  provided  by  law,  and  the  abstract 
of  the  same  in  the  judgment  docket.  The  judge's  entries  in  his  cal- 
endar are  not  competent  to  prove  the  rendition  of  a  judgment. 

4.  Lien  upon  Beal  Estate :  not  created  bt  verdict  without  judg- 
ment. A  mere  creditor  has  no  interest,  legal  or  equitable,  in  his  debt- 
or's real  estate,  and  a  verdict,  without  judgment  thereon,  gives  him  no 
interest  of  which  a  purchaser  is  bound  to  take  notice. 

6. :  nunc  pro  tunc  judgment  :  does  not  relate  back  of  actual 

rendition,  a  nunc  pro  tunc  judgment  does  not  create  a  lien  upon  the 
debtor's  land  sold  prior  to  the  date  of  its  actual  rendition,  even  though 
the  verdict  on  which  it  is  rendered  may  have  been  returned  and  recorded 
prior  to  the  sale. 

Appeal  from  Appanoose  District  Court. 
Thursday,  April  10. 
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Action  in  equity  to  quiet  title  to  one  hundred  and  twenty 
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acres  of  land.  The  land  was  at  one  time  owned  by  one  Peter 
Miller,  and  both  the  plaintiff  and  the  defendants  daim  nnder 
him.  The  plaintiff  claims  under  him  by  deed  executed  Sep- 
tember 20, 1877.  The  deiendants  claim  by  an  execution  sale, 
made  in  October,  1880,  upon  a  judgment  against  Peter  Mil- 
ler, the  appellant's  grantor,  and  in  favor  of  one  Daniels.  The 
defendants  base  the  superiority  of  their  title  upon  the  alleged 
fact  that  the  conveyance  from  Peter  Miller  to  the  plaintiff 
was  made  to  defraud  creditors,  and  upon  the  further  alleged 
fact  that  the  indebtedness  for  which  the  execution  sale  was 
made  was  a  lien  upon  the  land  prior  to  the  conveyance.  This 
action  was  brought  immediately  after  the  execution  sale. 
Daniels,  the  purchaser  at  the  sale,  was  made  defendant.  He 
afterwards  died.  His  administrator  and  his  heirs,  the  present 
defendants,  were  substituted.  The  disposition  of  the  case 
being  delayed,  the  plaintiff,  out  of  caution,  paid  to  the  clerk 
of  the  court  the  amount  necessary  to  redeem,  insisting,  how- 
ever, as  a  matter  of  law,  that  his  title  should  be  quieted  re- 
gardless of  the  redemption,  and  that  the  court  should  so  de- 
cree. The  court  held  that  the  interest  acquired  under  the 
execution  sale  was  paramount  to  the  plaintiff's  title;  that  the 
money,  however,  paid  by  him  to  the  clerk,  operated  to  effect 
a  redemption;  and  it  directed  the  clerk  to  pay  the  money  to 
the  administrator  of  Daniels,  and  rendered  judgment  in 
favor  of  defendants.     The  plaintiff  appeals. 

Geo,  D.  Porter^  for  appellant. 

Tatmehill  <&  Fee^  for  appellees. 

Adams,  J. — This  case  comes  to  us  for  trial  de  novo^  if  at 
all.  The  defendants  insist  that  it  cannot  be  so  tried.  They 
contend,  Firsts  that  the  evidence  is  not  properly  certified,  and, 
Second^  that  the  abstract  does  not  purport  to  be  an  abstract 
of  all  the  evidence. 

The  objection  to  the  certificate  is  that  it  does  not  purport 
to  certify  to  all  the  evidence  offered.     It  states  that  the  cause 
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was  submitted  upon  tlie  followiDff  testimony,  "be- 

1.  APPEAL  to     .  „     ,  ,f  ,      .       ,    .  .,  ,• 

supreme        met  all  the  evidence  snomitted  in  said  cause." 

court :  certl-         " 

Sencer*'8ub-  ^^^  foUows  a  Statement  of  the  evidence.  All 
vlienftcfSSll  the  evidence  offered^  as  well  as  that  introduced, 
iered.»'  should  be  certified.     Code,  section  2742;  Taylor 

<&  Co.  V.  Kier^  54  Iowa,  645.  The  certificate  does  not  follow 
the  language  of  the  statute,  but  it  must  be  sustained,  if  it 
complies  with  it  in  substance.  The  question  before  us  must 
be  determined  upon  the  word  "submitted,"  as  used  in  the  cer- 
tificate. K  that  word  is  broad  enough  to  include  evidence 
offered,  but  not  introduced,  then  the  certificate  is  sufiicient; 
otherwise  it  is  not.  The  word  submit,  as  applied  to  a  cause, 
is  in  common  use.  Parties  submit  a  cause  when  they  refer 
it  to  the  court  or  referee  for  disposition.  The  word,  we  think, 
is  sometimes  used  as  applied  to  evidence,  though  not,  perhaps, 
with  the  same  accuracy.  Where  in  an  equity  case  evidence 
is  brought  forward  and  placed  at  the  disposal  of  the  cx>urt, 
to  be  admitted  or  excluded,  it  is  in  some  sense  submitted,  and 
such  evidence  is  certainly  offered.  In  our  opinion  the  certifi- 
cate is  sufficient. 

The  next  question  is  as  to  whether  the  abstract  purports  to 

be  an  abstract  of  all  the  evidence.   The  statement  relied  upon 

by   the  appellant  is  in  these  words:     "It  (the 

^in'Sprem?     cause)  was  submitted  as  per  agreement  upon  the 

gSS^'of  ab-    following  testimony,  being  all  the  testimony  in- 

mony"  for  troduccd  in  said  cause."  This  statement  is  slightly 
"evlaenoe."      ,  _  i  .  i  u  i    j 

inaccurate,  because  the  evidence  embraced  docu- 
ments as  well  as  testimony.  But  it  appears  to  us  that  the 
abstractor  used  the  word  "testimony"  as  synonymous  with 
evidence. 

The  abstract  should  present  to  us  all  the  evidence  which 
we  need  to  examine,  and,  if  the  case  is  to  be  tried  de  novOy 
the  appellant  should  make  a  statement  which  is  sufficient  to 
show  that  he  claims  that  he  has  presented  an  abstract  of  all 
the  evidence.  We  do  not  examine  the  statement  quite  as 
critically  as  we  do  the  certificate  of  the  judge,  by  which  the 
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evidence  is  made  of  record,  if  at  all.  The  appellant's  state- 
ment is  sufScient,  if  the  opposite  party  and  the  court  are 
fairly  apprised  that  the  appellant  claims  that  he  has  pre- 
sented an  abstract  of  all  the  evidence.  The  statement  may 
not  be  strictly  true;  but  that  is  not  the  material  point.  If 
we  can  fairly  infer,  however  informal  the  language,  that  the 
appellant  claims  that  he  had  presented  an  abstract  of  all  the 
evidence,  we  will  assume  that  he  has,  unless  the  appellee  sets 
out  additional  evidence,  which  he  may  always  do,  if  he  thinks 
that  he  needs  it.  Construing  the  statement,  then,  with  such 
liberality  as  we  think  that  we  should,  in  view  of  the  purpose 
which  it  was  designed  to  serve,  we  have  to  say  that  we  think 
that  the  appellant's  statement  in  the  case  at  bar  is  suflScient 
to  justify  us  in  holding  that  the  case  is  triable  de  novo. 

We  come,  next,  to  the  question  as  to  whether  the  convey- 
ance from  Peter  Miller  to  the  plaintiff  was  fraudulent;  and 
we  have  to  say  that  we  think  it  was  not.  So  far  as  the  im- 
peachment of  the  plaintiff's  good  faith  is  concerned,  the  de- 
fendants rely  wholly  upon  what  they  deem  unnatural  circum- 
stances. But  they  are  not  in  our  opinion  suflScient  We 
have  all  reached  this  conclusion  upon  a  separate  reading  of 
the  evidence,  and,  while  it  is  not  very  voluminous,  we  must 
be  allowed  to  state  our  conclusion  without  setting  the  evi- 
dence out. 

The  point  upon  which  the  defendants  rely,  apparently  with 
most  confidence,  is  the  alleged  lien  which,  it  is  said,  existed 
in  favor  of  Daniels,  the  execution  creditor,  prior  to  the  plaint- 
iff's purchase.  They  claim  that  the  judgment  upon  which 
the  execution  issued  was  rendered  prior  to  the  plaintiff's  pur- 
chase. The  judgment  in  question  was  for  certain  costs;  and 
the  diflSculty,  if  there  is  any,  in  determining  when  the  judg- 
ment was  rendered,  grows  out  of  an  irregularity.  The  de- 
fendants claim  that  the  judgment  was  rendered  on  the  25th 
day  of  August,  1877 — nearly  a  month  before  the  plaintiff's 
purchase.  He  claims  that  it  was  not  rendered  until  the  fol- 
lowing January.     The  facts  appear  to  be  substantially  as  fol- 
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lows:  The  costs  for  which  the  judgment  was  rendered  ac- 
crued upon  the  trial  of  an  appeal  from  an  assessment  of 
damages  allowed  in  a  proceeding  for  the  establishment  of  a 
highway.  The  petitioner  for  the  highway  was  Peter  Miller. 
The  claimant  of  damages  was  Daniels.  The  amount  of 
damages  allowed  by  the  board  of  supervisors  was  eighty -five 
dollars.  The  claimant  appealed.  The  costs  which  accrued 
upon  the  trial  were  $248.10.  Where  the  claimant  appeals, 
the  petitioner  or  county  must  pay  the  costs,  but  the  county 
shall  pay  only  when  the  damages  have  been  ordered  to  be 
paid  out  of  the  county  treasury.  It  seems  to  be  conceded 
that  the  damages  were  not  ordered  to  be  paid  out  of  the 
county  treasury.  Daniels,  therefore,  was  entitled  to  a  judg- 
ment against  the  petitioner  for  costs.  Upon  the  coming  in 
of  the  verdict,  the  court  made  in  its  calendar,  or  court  docket, 

an  entry  in  these  words:  ^*Order  on  verdict  as 
^ftvidence"ofV  provided  by  law."     The  court  at  that  term  made 

no  entry  of  a  judgment  for  costs,  but  simply 
made  an  entry  of  an  order  respecting  the  damages.  The  clerk's 
entry  is  in  these  words:  "And  now,  on  this  11th  day  of  the 
term  of  the  court,  it  being  the  25th  day  of  August,  1877, 
the  court  orders  that  the  above  named  amount  of  $216.44  be 
certified  to  the  clerk  of  the  board  of  supervisors,  who  shall 
therefore  proceed  as  if  such  amount  had  been  by  them  allowed 
the  claimant  as  damages.'^  This  was  the  condition  of  the  rec- 
ord at  the  time  the  plaintiff  bought  and  took  his  convey- 
ance. The  defendants  insist  that  it  is  sufficient  to  show  that 
Daniels  had  a  judgment  lien  for  his  costs  at  that  time.  There 
is  no  pretense  that  the  judgment  existed  by  reason  of  the 
clerk's  entry.  That  makes  no  reference  to  costs,  and  does 
not  purport  to  be  an  entry  of  a  judgment  for  anything.  It 
was  simply  an  order  of  certification  of  the  damages.  What 
the  defendants  rely  upon,  as  being  a  judgment  for  costs,  is  the 
judge's  calendar  entry,  to- wit,  the  words,  "Order  on  the  ver- 
dict as  provided  by  law."  This  the  clerk  understood,  and  we 
think  correctly,  to  direct  simply  the  entry  of  an  order  of  oer- 
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tification  of  damages,  as  provided  in  section  962  of  the  Code. 
But,  if  we  should  construe  it  as  directing  an  entry  of  a  judg- 
ment for  costs,  it  would  still  be  insufficient  to  constitute  the 
judgment  itself,  or  become  the  legal  evidence  of  it.  The 
judge's  calendar  is  no  part  of  the  court  record  provided  bv 
law.  It  is  essentially  in  the  nature  of  a  private  memoran- 
dum of  the  conclusion  reached.  It  is  true,  it  is  designed  in 
part  as  a  communication  to  the  clerk,  but  it  has  no  more  l^al 
force  as  such  than  an  oral  communication  would  have.  The 
only  legal  evidence  of  a  judgment  is  the  clerk's  entry  in  the 
record  provided  by  law,  and  the  abstract  of  the  same  in  the 
judgment  docket.  Case  v.  Plato^  54  Iowa,  64;  Totole  & 
Roper  V.  Leacox^  59  Id.,  42;  Moore  ^.  McKinley,  60  Id., 
367.  The  evidence,  then,  above  set  out,  as  showing  a  judg- 
ment rendered  on  the  25th  day  of  August,  1877,  was  wholly 
incompetent,  and  we  cannot  find  from  it  that  a  judgment  was 
rendered  upon  that  day. 

The  defendants  insist,  however,  that,  even  if  this  is  so, 

Daniels  had  acquired  an  equitable  interest  .in  the  land,  by 

reason  of  the  fact  that  a  verdict  had  been  ren- 

4.  LiKN  upon 
J^ai  es^te^:     dered  which  entitled  him  to  a  judgment  for  costs, 

wTthout^udg-  *^^  ^^^^  *^®  same  force  should  be  given  to  that 
™®^''  equitable  interest  which  should  be  given  to  an  act- 

ual judgment  lien,  provided  the  plaintiff  had  notice  of  the  ver- 
dict; and  the  defendants  contend  that  he  had.  Their  position 
in  regard  to  notice  is  based  upon  the  fact  that  the  plaintiff 
claims  under  a  quit-claim,  and  that  such  a  deed  only  carries 
the  interest  of  the  grantor,  which  is  subject  to  outstanding 
equities.  They  rely  upon  Watson  v,  Phelps^  40  Iowa,  482; 
Besorev.  Dosh^  43,  Id.,  211;  Springer  ^.  Bartle,  46  Id., 
688;  Winkler  v.  Miller ^  54  Id.,  476;  May  v.  Le  Claire^  11 
Wal.,  217. 

That  a  person  holding  under  a  quit-claim  deed  takes  sub- 
ject to  such  equities  as  might  have  been  asserted  against  his 
grantor,  is  not  to  be  denied.  But  a  creditor,  merely  as  such, 
has  no  interest,  legal  or  equitable,  in  his  debtor's  real  estate. 
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Kor  did  the  fact  that  Daniels  had  a  verdict  give  him  any  in- 
terest in  advance  of  the  rendition  of  a  judgment.  The  most 
that  can  be  said  is  that,  if  Peter  Miller  had  died  insolvent, 
and  the  plaintiff  had  bought  with  actual  knowledge  of  the 
verdict  and  of  the  insolvency,  such  facts  might  have  been 
shown  as  a  circumstance,  in  connection  with  others,  tending 
to  impeach  the  good  faith  of  the  purchase.  But  no  such 
question  arises,  because  there  is  no  evidence  of  such  facts, 
and  because  we  have  already  found  that  the  plaintiff  was  a 
hona  fide  purchaser. 

One  question  remains  to  be  determined.     The  defendants 
contend,  in  subtance,  that,  even  though  Daniels  had  no  equit- 
able interest  in  the  land  of  which  the  plaintiff 
5.  — — :  nano  ^ 

pro  tunc  judB-  was  bouud  to  take  notice  at  the  time  he  pur- 

ment  does  not  '- 

actlSa^^rendi-  ^^^^^j  ^^^  ®^^^  though  the  record  disclosed  no 
tion.  judgmen.t  lien  at  that  time,  still  he  became  af- 

fected by  what  was  afterwards  done.  They  contend  that  the 
court  rendered  a  ryano  pro  tunc  judgment,  which  bound  the 
land  from  a  time  anterior  to  the  plaintiff's  purchase. 

We  do  not  think  that  the  evidence  shows  the  rendition  of 
a  nunc  pro  tunc  judgment  We  do  not  care  to  set  out  what 
is  relied  upon,  because  we  do  not  think  that  it  is  competent 
for  a  court  to  bind  by  a  lien  the  land  of  a  third  person,  by 
the  rendition  of  a  nu7io  pro  tunc  judgment  against  his 
grantor.  A  purchaser  of  real  estate  takes  it  charged  with  the 
lien  of  only  such  judgments  as  are  actually  existing  at  the 
time  he  purchases. 

"We  think  that  the  plaintiff  did  not  need  to  redeem  to  pro- 
tect his  rights,  and  that  the  court  erred  in  directing  the  clerk 
to  pay  the  money  in  his  hands  to  the  defendant  administra- 
tor, and  in  rendering  judgment  in  favor  of  the  defendants 
for  costs. 

Kevbbsed. 
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DoEOTHT  V.  Hicks  et  al. 

1.  Practice:  division  of  misjoined  causes:  new  petition  in  sepa- 

hatb  cause:  necessity  or  notice.  Action  in  three  coanta  against  Ibe 
three  joint  makers  of  three  promissory  notes.  The  first  maker  pleaded 
that  he  was  but  surety  on  the  first  and  third  notes,  and  the  second  and 
third  makers  pleaded  that  they  were  but  sureties  on  the  second  note,  and 
judgment  was  asked  accordingly;  whereupon  the  plaintiff  was  allowed, 
against  the  objections  of  the  second  and  third  makers,  to  dismiss  the 
cause  of  action  on  the  second  note  as  to  the  first  maker,  and,  because 
of  the  misjoinder  of  causes  thus  resulting,  to  file  a  separate  petition 
against  the  second  and  third  makers  upon  the  second  note,  to  which 
they  were  required  to  answer  by  noon  of  the  succeeding  day : — Held  that 
in  this  there  was  no  error;  (Code,  §  §  2550, 2631 ;)  that  the  defendants  to 
the  new  petition,  being  already  in  court  on  the  same  cause  of  action, 
could  not  demand  the  service  of  a  new  original  notice,  and  that,  if  they 
wanted  more  time  to  answer,  they  should  have  asked  it  of  the  court  be- 
low.   Adams,  J.,  dissenting. 

2.  PromiBSory  Note :  action  against  principal  and  surety:  right 

to  pursue  surety  alone.  Where  an  action  at  law  has  been  begun 
against  the  principal  and  surety  in  a  note,  and  the  surety  has  set  up  the 
fact  of  his  suretyship  and  asked  judgment  accordingly,  the  plaintiff  is 
not  by  reason  of  such  plea  bound  to  pursue  the  alleged  principal,  but 
may  dismiss  as  to  him,  and  pursue  the  surety  alone,  because,  as  to 
plaintiff,  both  are  principals,  and  he  may  pursue  either  or  both. 

Appeal  from  Monroe  District  Court. 

TnuBSDAY,  April  10. 

Action  at  law  upon  three  promissory  notes;  jadgment  for 
plaintiff  on  one  of  the  notes,  and  defendants  appeal. 

Perry  <&  Townsendy  W.  W.  Oleason^  and  John  F,  Laceyj 
for  appellants. 

n,  L.  Dashiellj  for  appellee. 

Seevers,  J. — There  were  three  counts  in  the  petition.  The 
first  and  third  were  on  notes  signed  by  Win.  Hicks,  Aaron 
Hicks  and  T.  S.  Tharp.  The  second  count  was  on  a  note 
signed  by  T.  S.  Tharp,  Aaron  Hicks  and  Wm.  Hicks.  Thari> 
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filed  an  answer,  in  which  he  admitted  the  execution  of  the 
notes,  and  pleaded  that  he  was  surety  thereon  only,  and  he 
asked  that  whatever  judgment  was  rendered  should  be  against 
him  as  surety,  and  the  other  defendants  as  principals.  The 
other  defendants  pleaded  a  defense  as  to  the  notes  declared  on 
in  the  first  and  third  counts,  and  as  to  the  notes  declared  on 
in  the  second  count  they  alleged  that  they  were  sureties  only, 
and  that  Tharp  was  the  principal  debtor,  and  asked  that  any 
judgment  rendered  should  state  who  was  principal  and  who 
was  surety. 

Upon  filing  this  answer,  the  plaintiff  dismissed  the  cause 
of  action  in  the  second  count  as  to  Tharp,  to  which  the  other 
defendants  objected,  for  the  reason  that  they  were  sureties 
only,  and  that  such  dismissal  would  prejudice  their  rights. 
The  objection  was  overruled,  and  to  the  action  of  the  court 
allowing  the  action  to  be  dismissed,  as  just  stated,  the  defend- 
ants  excepted.  Thereupon  the  defendants,  Wm.  and  Aaron 
Hicks,  filed  a  supplemental  answer,  in  which  they  again  pleaded 
that  Tharp  was  the  principal,  and  they  sureties,  on  the  note 
declared  on  in  the  second  count,  and  that  Tharp  had  not 
pleaded  any  defense  thereto,  and  that,  therefore,  the  plaintiff 
had  the  right  to  take  a  judgment,  which  would  be  a  Hen  on 
a  large  tract  of  land  owned  by  Tharp,  and  that  they  had  de- 
manded in  open  court  that  the  plaintiff  should  cause  such 
judgment  to  be  entered,  but  that  plaintiff,  for  the  purpose  of 
oppressing  the  defendants,  dismissed  the  action  against  Tharp, 
and  was  seeking  to  obtain  judgment  against  the  defendants. 
To  this  defense  there  was  a  demurrer,  which  was  sustained, 
and  the  defendants  excepted. 

•  The  defendants  pleaded  in  another  paragraph  of  their  sup- 
plemental answer  that,  as  the  action  against  Tharp  had  been 
dismissed,  there  was  a  misjoinder  of  causes  of  action.  To 
this  paragraph  a  demurrer  filed  by  the  plaintiff  was  overruled. 
Thereupon  the  plaintiff  asked  and  obtained  leave  to  file  a  sep- 
arate petition  on  the  cause  of  action  setup  in  the  second  count 
of  the  original  petition,  against  the  defendants  Wm.  and  Aaron 
Vol.  LXIII— 16 
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Hicks,  and  the  court  directed  that  they  should  answer  said 
petition  by  noon  of  the  succeeding  day.  To  this  action  of 
the  court  the  defendants  excepted,  and,  failing  to  answer  a8 
above  required,  judgment  was  rendered  against  them.  The 
legal  propositions  discussed  by  counsel,  and  to  be  determined, 
are: 

I.     Did  the  court  err  in  allowing  a  separate  petition  to  be 

filed  under  the  facts  above  stated  ?     In  eflFect,  the  court  allowed 

1.  pRAcncB :    a  new  action  to  be  brought  lapon  a  cause  of  action 

causes:  new*    embraced  in  the  original  petition.     It  cannot  be 

separate         said  that  a  new  and  independent  cause  of  action 

cause :  neces-  i      t         i  .         ,         .      ,      . 

Bity  of  notice,  was  Stated  or  declared  on  m  what  is  designated  as 
the  separate  petition.  The  only  diflFerence  between  the  latter 
and  the  original  petition  is  that,  in  the  separate  petition,  so 
called,  a  recovery  is  sought  on  the  same  cause  of  action  con- 
tained in  the  original  petition,  against  two,  instead  of  thre^, 
persons,  as  was  claimed  in  the  original  petition. 

The  parties  against  whom  such  judgment  was  asked  had 
been  brought  into  court  by  service  of  notice,  and  the  action  as 
originally  brought  was  still  pending  against  them.  The 
plaintiff  had  the  right  to  wholly  dismiss  the  second  count  in 
the  petition,  and  proceed  to  trial  on  the  remaining  counts; 
(Code,  §  2631;)  and  he  could  have  brought  a  new  action  on 
the  cause  of  action  declared  on  in  the  second  count  of  the 
original  petition,  against  the  present  defendants  only,  and 
brought  them  into  court  by  the  service  of  notice.  Code,  § 
2550. 

Now,  this  is  precisely  what  the  court  permitted  the  plaint- 
iff to  do,  except  that  he  was  not  required  to  bring  the  defend- 
ants into  court  by  the  service  of  notice.  As  they  were  then 
in  court,  and  were  required  to  defend  against  this  same  cause 
of  action,  we  do  not  see  how  they  were  prejudiced  by  the 
simple  order  requiring  them  to  answer  the  new  suit  without 
the  service  of  notice.  It  seems  to  us  that  to  require  notice 
to  be  served  under  such  circumstances  was  not  only  uaneces- 
sary,  but  useless.     If  longer  time  to  answer  the  petition  was 
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desired  than  had  been  given  by  the  court,  the  defendants 
fihould  have  asked  that  such  time  be  granted.  Ko  complaint 
ivas  made  below  that  more  time  was  wanted  to  answer  the 
petition,  and  no  such  question  can  be  presented  here  for  the 
first  time. 

II.     The  next  question  is,  whether  the  court  erred  in  sus- 
taining the  demurrer  to  a  part  of  the  answer.     As  to  the 
2.  pKOMis-       plaintiff,  all  of  the  defendants  were  principals, 
actionaeainst  althouffli  between  themsclvcs  the  defendants  were 

principal  and  .  -.mi  .1  .      .      1     1  t  . 

surety:  right   sureties  and  Tharp  the  principal  debtor,  except 
surety  alone,    for  two  purposes.     If  the  defendants  were  sure- 
ties, they  had  the  right,  by  giving  the  requisite  notice,  to  re- 
quire the  plaintiff  to  bring  suit,  or  permit  them  to  do  so. 
Code,  §  2108.     No  such  notice  was  given. 

The  defendants  had  the  further  right,  if  sued  jointly  with 
Tharp,  to  have  the  judgment  state  that  they  were  sureties,  and, 
in  such  case,  Tharp's  property  must  be  first  exhausted  before 
they  could  be  called  upon.  Code,  §  3042.  Whether  such 
an  order  could  have  been  made  in  this  case,  we  have  no  occas- 
ion to  determine,  because  no  such  relief  was  asked  as  to  tlie 
last  or  separate  petition.  It  is  quite  evident,  we  think,  that 
the  fact  that  the  defendants  were  sureties  only  did  not  con- 
stitute a  defense  at  law.  Whether  it  would  In  equity,  we  have 
no  occasion  to  determine. 

Affirmed. 

Adams,  J.,  dissenting. — ^The  majority  say  that  "in  effect 
the  court  allowed  a  new  action  to  be  brought  upon  a  cause  of 
action  embraced  in  the  original  petition."  The  question  pre- 
sented is  as  to  whether  the  persons  named  as  defendants  in 
the  petition  could  properly  be  made  parties  to  the  new  action 
without  the  service  of  notice  upon  them,  and  without  their 
appearance  in  such  action.  It  appears  to  me  that  they  could 
not  The  case  does  not  come  under  section  2634  of  the  Code, 
because  no  motion  was  sustained  on  the  ground  of  misjoinder^ 
of  causes  of  action;  and  in  my  opinion  the  proceeding  was 
irregular  and  unwarranted. 


244  SUPREME  COURT  OF  IOWA, 

Poweshiek  Ck>anty  t.  Cass  County. 


Poweshiek  County  v.  Cass  County. 

1.  Demarrer :  ambndmbnt  op  after  bubhission:  notice  to  oppobitb 

party:  practice.  After  a  demurrer  has  been  sabmittedf  an  amend- 
ment  thereto  shoald  not  be  allowed  until  the  sabmifision  has  been  set 
aside,  as  the  party  whose  pleading  has  been  assailed  has  a  right  to  be 
heard  upon  the  questions  raised  by  the  amendment;  but  where  it  ap- 
pears from  the  record  that  the  submission  was  practically,  if  not  form- 
ally, set  aside,  and  that  the  adverse  party  had  an  opportunity  to  be 
heard  on  the  amendment,  an  order  sustaining  the  demurrer  as  amended 
will  not  be  reversed  on  account  of  such  alleged  irregularity. 

2.  Insane:  expense  op  in  hospital:  recovery  by  county  paying  of 

COUNTY  OF  settlment:  statute  must  be  followed,  a  county 
from  which  an  insane  person  has  been  committed  to  the  hospital,  and 
which  has  been  charged  with  and  has  paid  the  expenses  of  such  person 
in  the  hospital,  cannot  recover  such  expenses  from  the  county  of  sudi 
person's  settlement,  unless  the  commissioners  of  the  plaintiff  county, 
at  the  time  of  the  commitment,  found  that  such  person  had,  or  probably 
had,  a  settlement  in  the  defendant  county,  and  immediately  notified  the 
auditor  of  the  defendant  county  of  such  finding  and  commitment;  (Code, 
§  1402;)  and  a  petition  which  does  not  allege  such  notice  is  bad  on  de- 
murrer. 

Appeal  from  Cass  Circuit  Court, 

Thursday,  April  10. 

Action  to  recover  for  expenses  inctured  by  the  plaintiff  on 
account  of  an  insane  person  alleged  to  have  a  settlement  in 
the  defendant  connty.  There  was  a  judgment  for  the  defend- 
ant.    The  plaintiff  appeals. 

A,  TT.  Ballard^  for  appellant. 

J,  W.  Scott  and  R,  Phelps^  for  appellee. 

Adams,  J. — Tlie  question  presented  arises  upon  the  suffi- 
ciency of  the  petition.  The  defendant  demurred  to  the  peti- 
tion, and  the  demurrer  was  sustained.  The  petition  avers,  in 
substance,  that  one  Mary  Ann  Williams,  a  person  found  in 
Poweshiek  county,  was  by  the  commissioners  of  insanity  of 
that  county  adjudged  insane,  and  sent  for  treatment  to  the 
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hospital  for  the  insane  at  Mount  Pleasaiit,  Iowa;  that  the 
commissioners  found  her  legal  settlement  to  be  in  the  defend- 
ant county;  that  the  expenses  of  her  care  and  treatment  were 
nevertheless  charged  to  the  plaintiff,  as  the  county  from  which 
she  was  sent,  and  that  the  same  were  paid  by  the  plaintiff; 
that  her  legal  settlement  was  in  fact  in  the  defendant  county; 
and  the  plaintiff  duly  presented  its  claim  to  the  board  of 
supervisors  of  that  county  and  demanded  payment,  and  pay- 
ment was  refused.  To  the  petition  so  averring,  in  substance, 
the  detendant  demurred,  and  the  demurrer  was  submitted  and 
taken  under  advisement.  Afterward  the  defendant  asked 
leave  to  amend  the  demurrer,  which  was  granted,  and  the  de* 
fendant  stated  as  an  additional  ground  that  the  petition  does 
not  allege  that  notice  was  served  upon  the  auditor  of  the  de- 
fendant county  that  the  commissioners  of  insanity  of  the 
plaintiff  county  had  found  the  settlement  of  said  Mary  Ann 
Williams  to  be  in  the  defendant  county.  The  defendant 
moved  to  strike  the  amendment  from  the  files,  but  the  mo- 
tion was  overruled,  and  the  demurrer  was  sustained. 

The  plaintiff  contends  that  the  court  erred  in  allowing  the 
amendment  to  the  demurrer  alter  the  demurrer  was  submit- 
1.DEXT7RBBB;  tcd;  aud  erred  in  sustaining  the  demurrer  even 
atter^sabrou-  as  amended.  Where  permission  is  granted  to 
to  opposite      amend  a  demurrer  after  it  has  been  submitted, 

Eariy:  prac- 
ce«  the  court  should,  we  think,  first  set  aside  the  sub- 

mission. The  party  whose  pleading  is  demurred  to  is  entitled 
to  be  heard  upon  the  question  raised  by  the  amendment.  The 
record  in  this  case  doe^  not  expressly  state  that  the  submis- 
sion was  set  aside,  but  it  seems  to  have  been  practically  so 
regarded.  The  record  states  that  the  case  came  on  for  hear- 
ing on  the  demurrer  theretofore  submitted.  It  also  states 
that  at  the  time  of  such  hearing  the  defendant  asked  leave  to 
amend,  and  the  plaintiff  objected.  We  infer  that  the  sub- 
mission was  practically  set  aside,  and  that  the  plaintiff  had 
an  opportunity  to  be  heard.  With  this  view,  we  see  no  error 
in  the  action  of  the  court  in  allowing  the  amendment. 
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"We  come,  then,  to  the  question  as  to  whether  the  court  erred 

in  sustaining  the  demurrer.     Section  1401  of  the  Code  pro- 

2.  iksanb:       vides  that  the  commissioners  shall  find  whether 

fioSpPtSfre"   the  legal  settlement  of  the  insane  person  is  in 

count/ pay-     their  county,  and,  if  not  in  their  county,  where 

Ing  of  county   ...  .,«.  z,,^, 

of  settement:  it  is,  if  ascertained.     Section  1402  of  the  Code 

statute  must  ' 

be  fouowed.  provides  that,  <'if  the  commissioners  find  that  the 
person  committed  to  the  hospital  has,  or  probably  has,  a  legal 
settlement  in  some  other  county,  they  shall  immediately  no- 
tify the  auditor  of  such  county  of  such  finding  and  commit- 
ment, and  the  auditor  so  notified  shall  thereupon  inquire  and 
ascertain,  if  possible,  whether  the  person  in  question  has  a 
legal  settlement  in  that  county,  and  shall  immediately  notify 
the  superintendent  of  the  hospital  and  the  commissioners  of 
the  county  of  the  result  of  the  inquiry." 

The  question  presented  is  as  to  whether  a  compliance  with 
these  provisions  is  a  condition  precedent  to  a  right  of  recov- 
ery. In  answering  this  question,  we  have  to  say  that  we 
think  it  is.  It  is  true,  we  do  not  find  it  expressly  so  provided. 
It  is  also  true  that  the  finding  of  the  commissioners  of  the 
plaintifl*  county  was  not  an  adjudicaton.  But  such  finding, 
if  it  is  correct,  is  not  without  importance.  The  county  that  is  to 
be  ultimately  charged  needs  to  be  apprised  of  its  liability,  and 
that,  too,  at  the  earliest  day  practicable.  The  insane  person 
may  have  an  estate  which  needs  the  immediate  care  of  a 
guardian.  The  county  of  the  settlement  is  entitled  to  look 
to  the  insane  person's  estate  for  reimbursement.  It  would 
be  a  great  hardship  upon  the  county  of  the  settlement,  if  it 
could  be  made  liable  for  expenses  incurred  elsewhere,  while 
it  was  kept  in  ignorance  of  the  insanity,  and  the  estate  of  the 
insane  person  was  being  wasted.  The  statute  which  allows  a 
recovery  by  the  county  first  incurring  the  expense  contem- 
plates, we  think,  that  the  statute  has  already  been  complied 
with  by  such  county,  so  far  as  was  necessary  for  the  just  pro- 
tection of  the  county  of  the  settlement.  We  think  that  the 
demurrer  was  rightly  sustained. 

Affirmed. 
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\}04_m\ 
1.  Homestead:   mobb  land  than  law  bxempts:  homestead  not    |  63  247i 

FLATTBD:    HOBTOAQE  of  surplus  by  husband  alone  not  valid.     |jll0  46tf 

Where  a  husband  and  wife  are  occupying  as  a  homestead  more  land  ;^^~^| 

than  the  law  exempts  as  such,  and  the  homestead  has  not  been  selected  ''^**  ^^l 

and  phitted  as  required  by  law,  a  mortflrage  executed  by  the  husband  'i^  ^ 

alone  on  any  part  of  the  land  so  occupied  is  invalid;  but  a  judgment  ["gg  ^ 

rendered  upon  the  debt  intended  to  be  secured  may  be  enforced  against  M23  gi3 

the  excess  of  land  so  occupied,  provided  the  officer  holding  the  execution  63  247* 
first  causes  the  homestead  to  be  marked  off  as  provided  in  section  1998 
of  the  Ck)de.    Helfenstein  v.  Cave,  3  Iowa,  287,  and  6  Id.,  374,  decided 
under  a  different  statute,  distinguished. 

Appeal  from  Lee  District  Court. 

Thursday,  April  10. 

AonoN  on  a  promissory  note  and  to  foreclose  a  mortgage 
given  to  secure  the  same.  The  court  rendered  judgment 
upon  tlie  note,  but  refused  to  render  a  decree  of  foreclosure 
of  the  mortgage.     The  plaintiff  appeals. 

J,  F.  Smithy  for  appellant. 

Craig^  Collier  cfe  Craig^  for  appellee. 

Adams,  J. — The  mortgaged  premises  consist  of  lot  8  in 
block  130  in  the  city  of  Keokuk.  At  the  time  of  the  execu- 
tion of  the  mortgage,  lot  8  and  the  east  half  of  lot  7,  adja- 
cent thereto,  were  occupied  by  the  mortgagor,  the  defendant, 
Jeremiah  Brown,  and  his  wife,  the  defendant,  Mary  Brown, 
as  their  homestead.  The  mortgage  was  executed  by  Jere- 
miah Brown  alone.  Both  he  and  his  wife  now  resist  the 
foreclosure  of  the  mortgage,  setting  up  in  their  answer  the 
fact  that  the  premises  were  occupied  by  them  as  their  home- 
stead.  They  rely  upon  section  1990  of  the  Code,  which  pro- 
vides that  "a  conveyance  or  incumbrance  by  the  owner  is  of 
no  validity,  unless  the  husband  and  wife,  if  the  owner  is  mar- 
ried, concur  in  and  sign  the  same  joint  instrument." 
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The  plaintiff  contends,  however,  that,  while  it  is  true  that 
the  husband  alone  cannot  execute  a  valid  mortgage  upon  the 
property  constituting  a  homestead  within  the  meaning  of  the 
statute  as  exempt  from  execution,  yet  he  may  change  the 
boundaries  of  his  homestead,  and  that  the  mortgagor  in  this 
case,  having  elected  to  execute  a  mortgage  upon  a  part  of  the 
homestead  premises,  must  be  deemed  to  have  elected  to  change 
the  boundaries,  and  to  confine  the  homestead  to  the  part  not 
mortgaged.  But  in  our  opinion  this  position  cannot  be  sus- 
tained. We  see  nothing  in  the  transaction,  except  the  mere 
intent  on  the  part  of  the  mortgagor  to  charge  lot  8  with 
the  lien  of  the  mortgage.  If,  indeed,  the  mortgage  had  been 
executed  by  both  husband  and  wife,  and  its  validity  liad 
been 'indisputable,  we  could  not  infer  that  they  intended  to 
waive  their  right  to  claim  that  the  property  was  exempt,  ex- 
cept as  against  the  mortgage.  Evans  v,  St,  Paul  Harvester 
Works ^  ante,  p.  204. 

The  provision  as  to  a  change  of  boundaries  upon  which  the 
plaintiff  relies  is  found  in  section  2000  of  the  Code.  That 
section  provides  that  "the  owner  may  from  time  to  time 
change  the  limits  of  the  homestead,  by  changing  the  metes 
and  bounds,  as  well  as  the  record  of  the  plat  and  discription, 
or  may  change  it  entirely."  The  provision  as  to  change  of 
metes  and  bounds  seems  to  have  reference  to  a  case  where  a 
homestead  has  been  selected  and  set  out  from  a  larger  tract, 
under  the  provisions  of  section  1998.  Whether,  even  in  such 
a  case  the  husband  could,  without  the  concurrence  of  the  wife, 
narrow  the  limits  of  the  homestead  by  changing  the  plat 
thereof,  with  the  mere  intent  to  gain  the  right  to  make  a 
valid  mortgage  on  the  part  thrown  out,  without  leaving  the 
amount  substantially  which  the  law  allows  as  exempt,  is,  to 
say  the  least,  doubtful;  but  we  need  not  determine  such  ques- 
tion, because  we  find  no  intent  to  change  the  limits  of  the 
homestead. 

One  other  question  is  presented,  and  that  is,  as  to  whether 
the  plaintiff  was  not  entitled  to  a  decree  of  foreclosure,  in  the 
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absence  of  any  averment  or  proof  that  the  one-half  of  lot  7  em- 
braced in  the  homestead  did  not  amount  to  one-half  of  an 
acre. 

Section  1996  of  the  Code  provides  that,  if  the  homestead 
is  within  a  town,  it  must  not  exceed  one-half  acre  in  extent. 
Under  this  section,  it  is  certain  that  the  defendants  cannot 
hold  as  against  the  plaintiff,  or  any  other  execution  creditor, 
more  than  half  an  acre.  The  plaintiff  has  his  judgment, 
which  operates  as  a  lien  upon  the  premises,  subject  to  the 
defendants'  homestead  rights,  and,  if  the  premises  embrace 
more  than  half  an  acre,  he  has  his  speedy  remedy.  The  oflS- 
cer  holding  an  execution  issued  upon  his  judgment  may,  un- 
der section  1998,  cause  the  homestead  to  be  marked  off,  if  the 
defendants  fail  to  do  it,  and  may  levy  upon  and  sell  the  bal- 
ance. But,  while  this  is  true,  it  is  equally  true  that  he  could 
not  make  a  valid  sale  of  any  part  of  the  premises  occupied  as 
a  homestead  until  section  1998  had  been  compli^  with. 
White  V.  Rowley^  46  Iowa,  680.  The  logical  result  of  the 
doctrine  of  that  case  appears  to  us  to  be  such  that  we  must 
say  that  the  plaintiff  was  not  entitled  to  a  decree  of  foreclos- 
ure, and  that,  too,  even  though  it  were  conceded  that  the 
premises  occupied  as  a  homestead  embraced  more  than  half 
an  acre. 

We  assume  that  the  homestead  had  not  been  platted  under 
section  1998  of  the  Code,  and  the  part  mortgaged  excluded 
from  the  homestead.  If  this  were  the  fact,  it  could  not  prop- 
erly be  said  that  the  whole  premises  were  occupied  as  a  home- 
stead, and  the  witnesses  expressly  state  that  they  were  so 
occupied.  If  the  homestead  had  been  platted  under  the  stat- 
ute, then  only  the  part  platted  could  properly  be  said  to  be 
occupied  as  the  homestead,  and  the  other  part  would  be  occu- 
pied in  connection  with  it,  but  as  distinctly  not  the  homestead. 
In  the  absence  of  such  platting,  the  homestead  right  of  the 
mortgagor  and  his  wife  extended  to  every  part  of  the  prem- 
ises, in  the  sense  that  there  was  no  part  which  they  might  not 
select.     "Whatever  effect  the  mortgagor's  acts  ought  to  have 
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upon  himself,  if  he  alone  were  concerned,  there  was  nothing 
which  he  could  do  to  cut  off  or  impair  his  wife's  homestead 
rights  in  any  part  of  the  premises,  without  first  selecting  a 
homestead  under  section  1998.  In  the  absence  of  a  selection 
upon  his  part,  the  statute  expressly  gives  her  the  right  of  se- 
lection; and  the  fair  enjoyment  of  that  right  cannot  be  exer- 
cised, unless  she  is  entitled  to  select  solely  with  reference  to 
the  needs  of  the  homestead.  Take  the  case  at  bar  for  an  illus- 
tration. The  evidence  shows  that  the  buildings  are  all  on 
lot  7,  which  was  not  mortgaged,  but  it  does  not  show  where 
on  lot  7  they  are.  If  the  house  stands  near  or  upon  the  line 
between  lots  7  and  8,  a  portion  of  lot  8  would  be  needed  for 
air  and  sunlight,  and  might  be  needed  for  a  walk  or  driveway, 
or  improvements  of  some  kind.  It  is  certainly  no  hardship 
upon  a  person  who  desires  to  take  a  mortgage  upon  premises 
in  which  homestead  rights  exist,  to  require  him  to  see  to  it 
that  the  mortgage  is  signed  by  both  husband  and  wife. 

The  plaintiff  cites  and  relies  upon  Helfenstein  v,  Cave^  3 
Iowa,  287,  which  case  is  reported  again  in  6  Iowa,  374.  That 
case  was  an  action  to  quiet  title  acquired  through  an  execu- 
tion sale.  The  defendants  set  up  that  the  property  was  their 
homestead,  but  did  not  aver  and  prove  the  facts  necessary  to 
show  that  the  property  was  exempt  as  a  homestead. 

But  we  have  to  say  that  since  that  decision  homestead 
rights  have  been  enlarged.  Under  our  present  statute,  and  the 
construction  put  upon  it  in  White  v.  Rowley^  an  execution  sale 
like  that  iu  Helfenstein  v.  Cave  is  invalid.  Where  land  is 
exempt  as  a  homestead,  but  more  land  is  occupied  as  a  home- 
stead than  can  be  claimed  as  exempt,  no  part  can  be  sold 
under  execution  in  advance  of  a  selection  of  the  homestead, 
unless  it  may  be  in  obedience  to  a  decree.  Every  married 
woman  has  a  right  to  rely  upon  this  rule,  and  there  is  noth- 
ing  which  the  husband  alone  can  do  which  can  give  a  right 
to  a  decree  as  against  her,  affecting  her  homestead  rights.  But 
where  no  decree  can  be  rendered  against  the  wife  as  affecting 
her  homestead  rights,  none  can  be  rendered  against  the  hus- 
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band.     We  think,  therefore,  that  the  court  did  not  err  in  re- 
fusing  a  decree  of  foreclosure. 

We  granted  a  rehearing  in  this  case,  because  we  made  a 
mistake  in  regard  to  what  was  contained  in  the  abstract. 
But  we  reach  the  same  result,  and  the  judgment  below  is 

Affirmed. 


BIellam  v.  McAlpinb  kt  al. 

1.  Evidence:  second  art  bt  dbposition:  deposition  suprBBssED. 

Where  the  witness  in  a  deposition  testified  to  the  contents  and  sub- 
stance of  the  records  of  a  court,  without  proof  of  the  loss  or  destruction 
of  the  records,  the  deposition  was  properly  suppressed. 

2.  Practice  in  Supreme  Court:  strikino  arguments  frobc  files. 

This  court,  desiring  all  the  light  that  can  be  shed  upon  a  case  before  it, 
will  not  usually  strike  an  argument  from  the  files  because  filed  too  late, 
but  will  rather  grant  the  adverse  parfy  time  to  reply  thereto,  if  desired. 

Appeal  from  Wright  District  Court. 

Thursday,  April  10. 

Action  in  chancery.  There  wus  a  decree  in  the  district 
court  granting  to  plaintiff  the  relief  prayed  for  in  his  peti- 
tion. Defendants  appeal.  The  allegations  of  the  pleadings 
and  the  facts  of  the  case  sufficiently  appear  in  the  opinion. 

Harninarb  <&  Luke  and  J.  H.  Scales^  for  appellants. 

H.  H.  Bush  and  BrocJcway  <&  Elder^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  the  firm  of  Ben- 
jamin &  Kellam  recovered  a  judgment  against  defendant, 
McAlpine,  which  was  a  lien  upon  certain  real  estate  described 
in  the  petition;  that,  prior  to  the  rendition  of  the  judgment, 
Benjamin  withdrew  from  the  iirm,  and  transferred  to  Kellam, 
the  other  partner,  (who  now  brings  this  suit,)  by  oral  assigii- 


252  SUPREME  COURT  OF  IOWA, 

Kellam  t.  McAlplne  et  al. 

luent,  all  his  interest  in  the  claim  against  McAlpine;  that 
subsequently  one  Sloan,  and  a  co-partnership  of  the  style  of 
Bennet  &  Sloan,  of  which  Sloan  was  a  partner,  executed  an 
assignment  of  the  judgment  to  defendant,  Langs taff,  which 
was  filed  in  the  office  of  the  clerk  of  the  court  wherein  the 
judgment  was  rendered;  that  the  lands  described  in  the  peti- 
tion were  sold  upon  the  judgment  to  Langstaff,  who  assigned 
the  certificate  of  sale  to  defendant,  McGuire,  to  whom  a 
sheriff's  deed  was  finally  executed;  that  through  this  sale  the 
judgment  was  satisfied,  and  that  neither  Sloan  nor  Bennett 
&  Sloan  had  any  right,  title  or  interest  in  the  judgment,  nor 
any  authority  to  assign  the  judgment.  Other  allegations  of 
the  petition  need  not  be  recited.  Plaintiff  prays  for  such 
relief  as  the  facts  of  the  case  will  authorize. 

Defendants  in  their  answer  deny  that  plaintiff  was  the 
owner  of  the  judgment,  or  of  the  claim  upon  which  it  was 
based,  and  aver  that,  upon  the  retirement  of*  Benjamin  from 
the  firm,  Sloan  purchased  his  interest  therein  and  became  a 
partner  of  Kellam,  under  the  firm  name  of  Kellam  &  Co., 
and  the  co-partnership  thus  formed  became  the  owner  of  the 
claim  against  McAlpine.  Subsequently  Kellam  retired,  and 
his  place  was  taken  by  Bennett,  and  the  name  of  the  firm 
became  Bennett  &  Sloan,  and  succeeded  to  all  the  rights  and 
property  of  Kellam  &  Co.,  aid  were  authorized  to  collect 
and  settle  all  claims  held  by  it.  Other  allegations  of  the 
answer  need  not  be  recited. 

II.  It  will  be  observed  that  the  point  of  controversy  in- 
volves the  ownership  of  the  claim  against  McAlpine  at  the 
time  it  was  assigned,  and  this  depends  upon  the  fact  whether 
the  firm  succeeding  Benjamin  &  Kellam  acquired  the  claim. 
If  they  did,  it  cannot  be  doubted  that  plaintiff  is  entitled  to 
no  relief.  Tlie  preponderance  of  the  evidence  is  clearly  with 
defendants.  Plaintiff  testifies  that  he  acquired  the  claim 
upon  the  retirement  of  Benjamin,  while  Sloan  swears  that  it 
remained  as  a  part  of  the  assets  of  the  firm,  and  was  trans- 
ferred to  the  successor,  and  was  acquired  in  the  same  way  by 
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the  firm  of  Bennett  &  Sloan.  According  to  his  testimony, 
the  assignment  of  the  judgment  to  Langstaff  was  fully 
authorized,  and  therefore  valid.  The  testimony  of  Sloan  is 
corroborated  to  a  considerable  extent  by  other  evidence, 
while  plaintiff's  statement  wholly  lacks  corroboration.  As 
the  burden  of  proof  rests  upon  plaintiff,  even  in  the  absence 
of  testimony  supporting  Sloan's  evidence,  the  petition  should 
be  dismissed. 

III.  The  defendants  complain  of  Ihe  rulings  of  the  dis- 
trict court  in  suppressing  the  deposition  of  a  witness  taken 
in  their  behalf.  T^e  ruling  was  right,  for  the  reason  that 
the  witness  testifies  to  the  contents  and  substance  of  the 
records  of  a  bankrupt  court,  thus  presenting  secondary  evi- 
dence,  without  proof  of  the  loss  or  destruction  of  the 
records. 

lY.  Counsel  for  plaintiff  do  not  favor  us  with  an  argu- 
ment, but  they  present  a  motion  in  this  court  to  strike  from 
the  files  an  argument  of  defendants,  on  the  ground  that  it 
was  not  filed  in  time.  "We  hesitate  to  strike  arguments  for 
any  reason,  as  we  desire  to  have  all  the  light  that  can  be 
shed  upon  a  case,  and  usually,  instead  of  doing  so,  give  an 
opportunity  to  reply  to  them,  when  they  have  not  been  filed 
in  time.  In  no  case  would  we  strike  an  argument,  unless  it 
should  appear  that  prejudice  might  result  to  the  other  party 
therefrom.  But  we  cannot  hold  that  prejudice  would  result 
from  the  discussion  of  a  case  in  an  argument  filed  too  late, 
if  the  other  party  expresses  no  desire  or  purpose  to  reply  to 
it.  In  this  case  no  such  desire  or  purpose  is  expressed. 
Indeed,  it  seems  that  plaintiff  is  willing  to  submit  his  cause 
without  argument. 

Ko  other  questions  arise  in  the  case.  The  decree  of  the 
district  e^urt  must  be 

Setersed. 
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E^iNSET  V.  Sweeney,  Mayor,  et  al, 

1.  Taxes :  equalization  of  by  council  of  city  acting  undeb  special 
CHARTER.  The  special  charter  of  the  city  of  Wapello  (Laws  of  185C, 
Gh.  20}  confers  upon  the  city  council  the  power  to  equalize  the  assessmente 
of  taxes  within  its  limits;  and  this  power  is  not  taken  away,  but  is  con- 
firmed, by  subsequent  legislation  of  a  general  character.  See  statutes 
cited  in  opinion. 

Appeal  Jrom  Louisa  Circuit  Courts 

Thubsday,  Apbil  10.  • 

The  council  of  the  city  of  Wapello,  sitting  as  a  board  for 
tlie  equalization  of  taxes,  corrected  the  assessment  made  upon 
the  personal  property  of  plaintiff,  by  adding  to  the  valuation 
thereof  the  sum  of  $400.  From  this  action  plaintiff  appealed 
to  the  circuit  court,  which,  upon  the  trial  of  the  case,  reduced 
the  assessment  as  corrected  by  the  council  to  the  amount 
originally  fixed  by  the  asssessor.  From  this  judgment  de- 
fendants appeal. 

Newman  &  Blake^  for  appellants. 

E,  TF".  Tatlocky  for  appellee. 

Beck,  J. — I.  As  we  understand  the  abstract  upon  which 
this  case  is  submitted  for  decision,  the  only  evidence  intro- 
duced upon  the  trial  in  the  court  below  consisted  of  the  ordi- 
nance of  the  city  providing  for  the  assessment  of  property  for 
taxation,  and  for  the  levy  and  collection  of  taxes,  together 
with  the  record  of  the  proceedings  of  the  city  council  acting 
as  a  board  of  equalization,  showing  the  proceedings  complamed 
of  by  plaintiff.  By  this  action  the  assessments  of  certain  tax 
payers  were  corrected  by  increasing  the  valuation  of  their 
property,  among  whom  was  plaintiff,  and  some  property  was 
stricken  from  the  list,  and  the  value  of  some  property  assessed 
was  diminished. 


APRIL  TERM,  1884. 


Klnsey  t.  Sweeney,  Mayor,  et  al. 


There  is  no  evidence  tending  to  show  the  invalidity  of  tlie 
assessment  for  any  reason,  whether  it  was  or  was  not  regu- 
larly made  by  a  dnly  qualified  assessor,  nor  is  there  any  evi- 
dence tending  to  show  that  the  assessment,  as  corrected  by  the 
city  council,  was  not  in  accord  with  the  assessable  value  of  the 
taxable  property  of  plaintiflF  found  within  the  city.  The  only 
question  in  the  case  which  can  be  considered,  upon  the  ab- 
stract before  us,  involves  the  authority  of  the  city  council  to 
act  as  a  board  for  the  equalization  of  taxes.  If  they  possessed 
such  authority,  their  action  must  be  regarded  as  valid,  for 
there  is  noting  in  the  abstract  before  us  tending  to  show  any 
error  or  irregularity  therein. 

II.  The  city  of  Wapello  exercises  municipal  powers  under  a 
special  charter.  See  Acts  Fifth  General  Assembly,  (1856,) 
chap.  20.  This  charter  provides  for  the  election  of  an  asses- 
sor, the  collection  of  taxes  by  the  marshal,  after  notice  of  the 
assesment  and  levy  thereof,  and  the  correction  of  the  assess- 
ment by  the  council.  §  §  9>  35,  36.  It  cannot  be  doubted 
that,  under  section  36,  which  authorizes  the  city  council 
to  correct  assessments,  it  may  discharge  that  duty  by 
equalizing  the  taxes  of  the  property  owners,  or,  in  other 
words,  act  as  a  board  of  equalization.  And  this,  and  nothing 
more  or  less,  was  done  by  the  council,  as  is  shown  by  the 
record  of  its  proceedings  before  us. 

III.  Authority  to  equalize  assessments  for  taxation,  con- 
ferred by  the  charter  upon  the  city,  is  not  taken  away  by 
subsequent  legislation.  Chap.  99,  Acts  of  the  Seventeenth 
General  Assembly  (Miller's  Code,  p.  206)  empowers  any 
city  acting  under  special  charter  to  provide  by  ordinance  for 
the  collection  of  its  taxes  by  the  county  treasurer,  the  county 
auditor  being  required,  insuchxjase,  to  enter  the  taxes,  in  ac- 
cord with  the  levy  made  by  the  city  and  its  assessment  roll, 
upon  the  county  tax  books.  A  prior  statute  (§  16,  chap. 
116,  Acts  Sixteenth  General  Assembly — Miller's  Code,  p,  145) 
authorizes  cities  organized  by  special  charter  to  empower  offi- 
cers, other  than  those  designated  in  these  charters,  to  collect 
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their  municipal  taxes.  Code,  section  829,  provides  that,  in 
cities  which  elect  township  assessors,  the  councils  shall  con- 
stitute boards  of  equalization.  It  thus  appears  that  in  cities 
having  special  charters  the  taxes  may  be  collected  by  the 
county  treasurer,  when  so  provided  by  ordinance,  and  the 
councils  shall  act  as  boards  of  equalization.  The  abstract 
before  us  shows  that  the  city  of  Wapello  provided  for  the 
collection  of  its  taxes  through  the  county  treasurer.  Under 
the  statutes  above  cited,  the  assessment  by  its  assessor  was  law- 
fully equalized  by  the  city  council. 

As  we  have  before  intimated,  no  question  arises  as  to  the 
authority  of  the  assessor  making  the  assessment  in  question. 
The  State  v.  Finger ^  46  Iowa,  25,  cited  by  plaintiff's  counsel, 
has  no  bearing  upon  this  case.  The  judgment  of  the  circuit 
court  must  be 

Bevebseo. 


Gabbett  v.  Wells  et  al, 

1.  Assignment  of  Errors:  must  be  specific.    AsaigomentB  of  enor, 

to  be  considered,  must  be  specific;  and  assignments  aa  follows:  'The 
court  erred  in  allowing  the  evidence  objected  to  by  plaintiff  to  be  intro- 
duced/* and  *'The  court  erred  in  finding  for  defenduit/*  hdd  too  gen- 
eral. 

2.  Taxes :  equalization  of  bt  council  of  citt  actiko  uin>EE  special 

CHAETER.  The  doctrine  announced  in  Kinaey  v.  Sweeney,  Mayor ^ 
etc.,  ante,  p.  254,  followed;  q.  v. 

Appeal  from  Louisa  Circuit  Court. 

Thubsday,  April  10. 

Tras  is  a  certiorari  proceeding  to  test  the  validity  of  cer- 
tain  taxes  levied  on  the  property  of  the  plaintiff.  Judgment 
was  rendered  for  the  defendants,  and  the  plaintiff  appeals. 
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E.  TT.  Tatlock^  for  appellant. 

Henley  <&  Hall  and  Newman,  (&  Blake^  for  appellee. 

Seevees,  J. — The  petition,  as  we  understand,  states  two 
grounds  upon  which  it  is  claimed  that  the  levy  of  taxes  is 
invalid:  FtTst^  That  the  assessment  was  not  made  by  the 
proper  assessor,  and  that  in  fact  it  was  made  by  a  person 
without  authority  in  this  respect;  Second^  That  the  council 
of  the  city  of  Wapello  acted  as  a  board  of  equalization, 
without  authority  so  to  act,  and  that,  in  fact,  the  township 
trustees  constituted  the  only  legal  board  of  equalization. 

These  errors  are  assigned:  Firsts  The  court  erred  in 
allowing  the  evidence  objected  to  by  plaintiff  to  be  intro- 
duced; Second^  The  court  erred  in  finding  that  the  action 
of  the  town  or  city  of  Wapello,  in  passing  the  ordinance  of 
July  1,  1881,  was  not  ultra  vires  and  void;  Thirds  The 
court  erred  in  finding  for  the  defendants. 

The  first  and  third  assignments  are  too  general,  and  there- 
fore  should  be  disregarded,  and  because  of  this,  we  suppose, 
they  have  not  been  noticed  in  the  argument  of  counsel  for 
the  appellees. 

It  is  true  that  the  first  assignment  is  discussed  by  counsel 
for  the  appellant,  but  we  think  not  greatly  relied  on,  because 
counsel  say  that  "the  case  of  Kinaey  v,  Sweeneyy  Mayor^ 
ante,  254,  is  identical  with  this,  except  as  to  amount,"  and 
no  such  question  is  made  in  that  case.  We  therefore  deem 
it  sufficient  to  say,  after  having  inspected  the  record,  that,  if 
the  assignment  could  be  regarded  as  sufficiently  specific,  the 
court  did  not  err  in  the  admission  of  the  evidence  objected 
to. 

It  is  apparent  that  the  assignment  of  errors  does  not  pre- 
sent  for  determination  any  question  in  relation  to  the  assess- 
ment. If  it  did,  we  are  not  prepared  to  say  that  the  fact 
that  the  assessment  was  made  by  an  assessor  elected  by  the 
voters  of  the  city,  instead  of  by  the  township  assessor,  would 
Vol.  LXIII— 17 


258  SUPEEME  COUKT  OF  IOWA, 

Garrett  t.  Wells  et  aL 

invalidate  the  levy.  The  assessment  was  made  by  a  person 
who  was  an  assessor  in  fact,  if  not  in  law.  And  the  real 
objection  seems  to  have  been  that  the  assessment  was  in- 
creased by  the  city  council  acting  as  a  board  of  equalization; 
tor  the  plaintiff  appeared  before  the  council  when  acting  as 
such  board,  and  objected  to  any  action  being  taken,  because 
the  city  was  incorporated  under  a  special  charter  which  did 
not  give  the  council  authority  to  act  as  such  board,  and  that 
whatever  they  did  would  be  ultra  vires  and  void. 

The  question  presented  under  the  second  assignment  of 
error  has  been  determined  against  the  plaintiff  in  Kinsey  v. 
Sweeney y  Mayor ^  above  referred  to. 

Affibmed. 
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Hon.  tames  H.  ROTH  ROCK,  CHIEF  Justice;. 
••      JOSEPH  M.  BECK. 
«•      AUSTIN  ADAMS. 
«•      WILLIAM  H.  SEEVERS. 
"      JOSEPH  R.  REED. 


Judges. 


The  State  v.  Hallbtt. 

Larceny  of  Cattle:  ybrdict  of  ouiltt:  bvidbncb  to  support. 
Upon  consideration  of  all  the  evidence  in  this  case,  (see  opinion,)  whicli 
showed,  amongr  other  thin^i^,  the  larceny  of  the  cattle  and  the  defend- 
ant's possession  of  them  soon  thereafter,  but  which,  on  the  other  hand, 
tended  to  show  that  defendant  had  enjoyed  a  good  reputation  for  hon- 
esty, held  that  the  jury  was  warranted  in  finding  that  defendant  had 
failed  to  explain  his  possession  of  the  stolen  property,  and  to  show  that 
it  was  honest,  and  that  a  verdict  of  guilty  could  not  be  disturbed  in 
this  court. 

Instructions:  bepbtition  hot  bbquibed.  It  is  not  error  to  refuse 
to  give  an  instruction  asked,  when  the  rule  of  law  contained  therein 
has  already  been  clearly  stated  in  other  instructions  given. 
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3.  Exolusion  of  Testimony:  no  pbbjudice  to  appellant:  ko  re- 
VEBSAL.  The  excluaion  of  testimODy  offered  by  appellant  is  no  m^oand 
for  reversal,  in  a  case  where  the  testimony,  if  admitted,  conld  have  been 
of  no  possible  use  to  him. 

Appeal  from  Bremer  District  Court. 

Tuesday,  Apbil  22. 

Defendant  was  convicted  of  the  larceny  of  thirteen  head 
of  cattle,  and  thereupon  was  sentenced  to  confinement  in  the 
penitentiary  for  two  years.     He  now  appeals  to  this  court. 

Gibson  (&  DawsoTiy  for  appellant. 

Smith  MoPhersoUy  Attorney-ffeneral,  for  the  State. 

Beck,  J. — I.  Counsel  for  defendant  insist  that  the  judg- 
ment of  the  district  court  ought  to  be  reversed  upon  several 
1.  LARCENY     grounds  discussed  in    their   printed  argument, 

of  cattle  :ver-       ,  .   ,  ,    ,  'j        •       j.i  j         x» 

dictofRuiity:  which  WO  procccd  to  consider  in  the  order  of 
support.  their  presentation.  The  one  discussed  with  most 
earnestness  and  at  greatest  length  is,  that  the  evidence  does 
not  support  the  verdict.  It  is  the  first  presented  by  counsel. 
The  evidence  shows  without  contradiction  that  about  the 
middle  of  June,  1881,  defendant  sold  a  drove  of  twenty-one 
cattle  to  one  Ozias,  who  lived  near  Independence,  in  Buchanan 
county.  The  cattle  were  driven  by  defendant  from  the 
vicinity  of  his  home,  then  near  Tripoli,  in  Bremer  county, 
and  were  not  sold  until  they  reached  the  farm  of  Ozias. 
Defendant  claimed  the  ownership  of  the  cattle,  and  offered 
them  for  sale  to  other  persons.  About  the  seventh  day  of 
June,  the  cattle  alleged  to  have  been  stolen  were  turned  out 
to  pasture  upon  the  prairie  or  "river  bottom"  by  the  owners, 
(who  lived  in  the  neighborhood  with  defendant,)  and  were  not 
seen  afterwards  until  they  were  found  in  the  possession  of 
Ozias,  near  Independence.  That  the  cattle  sold  by  defendant 
to  Ozias  were  those  alleged  to  have  been  stolen,  is  proved  be- 
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yond  controversy.  It  follows  tliat  the  larceny  of  the  cattle 
is  established.  Defendant  is  shown  to  have  sold  the  cattle 
within  a  few  days  after  they  were  stolen,  and  he  must  have 
had  them  in  his  posssession  abont  the  very  day  they  were 
stolen,  for  he  consumed  several  days  in  driving  them  and 
finding  a  purchaser.  These  conclusions  are  based  upon  the 
evidence  in  behalf  of  defendant,  and  upon  his  own  testimony. 
The  evidence  thus  shows,  without  conflict,  the  larceny  and 
the  possession  of  the  property  by  defendant  immediately 
after  the  crime.  Defendant  in  our  opinion  fails  to  explain 
by  satisfactory  evidence  his  possession  of  the  property,  and 
to  show  that  it  was  innocent.  He  testifies  liimself  that  he 
bought  the  cattle  of  two  men  named  Griffith  and  Green,  and 
he  introduces  the  testimony  of  three  members  of  his  family, 
and  another  witness,  who  corroborate  his  statements.  He 
states  the  place  of  residence  of  one  of  these  men,  but  it  is 
shown  by  the  state  that  no  such  person  was  known  in  that 
neighborhood  or  in  the  county.  He  also  swears  that,  after 
he  discovered  that  these  men  did  not  own  the  cattle,  he  saw 
one  of  them,  and  recovered  from  him  payment  for  the  value 
of  the  cattle.  It  seems  unaccountable  that  these  men,  who, 
according  to  defendant's  story,  were  so  roady  to  pay  for  the 
cattle,  would  not  in  some  way  have  rendered  him  aid  in  order 
to  prove  their  own  actual  existence,  and  that  his  possession 
of  the  property  was  innocent.  The  defendant  is  shown  to 
have  made  conflicting  and  false  statements  in  regard  to  the 
manner  of  his  acquisition  of  the  cattle.  The  evidence 
authorizes  the  conclusion  that  defendant  knew  the  cattle  to 
be  the  property  of  his  neighbors,  having  seen  them  in  their 
possession,  and  that  he  was  inquired  of,  after  the  larceny,  by 
persons  making  search  for  them,  and  had  information  from 
other  sources  that  the  property  had  been  stolen,  yet  he  gave 
no  information  leading  to  its  discovery.  His  effbrt  to  dis- 
pose of  the  property  by  taking  it,  immediately  after  he  ac- 
quired it,  two  days  journey  into  another  county,  and  other 
circumstances  equally  suspicious,  tend  to  show  his  guilt. 
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The  defendant  introduced  witnesses  who  testified  that  he 
sustained  a  good  reputation  for  honesty.  Considering  this, 
with  other  testimony,  we  are  well  satisfied  that  the  jury 
were  authorized  to  find  that  he  failed  to  explain  his  recent 
possession  of  the  stolen  property  and  to  show  that  it  was 
honest.  The  larceny,  and  defendant's  possession  of  the  cattle 
are  clearly  established  by  the  evidence.  "We  cannot  disturb 
the  conviction  on  the  ground  that  the  verdict  lacks  the  sup- 
port of  evidence. 

II.  The  defendant  asked  the  court  to  direct  the  jury  that, 
if  they  entertained  a  reasonable  doubt  upon  the  question 
2.  lysTRuc-     whether  defendant's  possession  of  the  cattle  was 

uikMwio^re-'  innoccut  or  guilty,  they  should  acquit.  The 
quired.  instruction  was  properly  refused,  for  the  reason 

that  the  rule  it  expresses  was  explicitly  presented,  in  language 
which  the  jury  could  not  have  misunderstood,  in  the  fifth 
and  twelfth  instructions  given  by  the  court.  It  was  not 
necessary  to  repeat  it 

Counsel  for  defendant  subject  the  fifth  instruction  to  criti- 
cism, by  considering  one  or  more  sentences  separately  from 
its  other  parts,  thus  drawing  conclusions  as  to  its  meaning 
inconsistent  with  the  thought  expressed  by  the  whole.  Con- 
sidered as  a  whole,  the  instruction  is  plain,  and  does  not 
convey  the  meaning  which  counsel  attach  to  it. 

III.  In  his  own  testimony,  defendant  shows  that  he 
offered  to  sell  the  cattle  to  another  person  before  Ozias  pur- 
a  F.XCLU8T0X  chased  them.     He  was  asked  to  state  the  price  at 

of  testimony:       •,.•,!/«■,  ,,         i.  at.- 

no  prejudice    which  he  offered  to  sell  to  this  person.     An  omec' 

to  a|)i>ellaiit :  ,  /.    i 

110  reversaL  tiou  to  the  question  ou  the  part  of  the  state  was 
sustained,  and  this  ruling  is  now  complained  of  by  defendant. 
While  we  can  discover  no  prejudice  that  could  have  resulted 
to  the  state  by  the  proposed  evidence,  we  are  very  clear  that 
no  prejudice  could  result  to  defendant  by  excluding  it.  We 
can  discover  no  ground  to  hold  that  any  answer  defendant 
would  have  made  to  the  question  would  have  tended  to  estab- 
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lisli  his  innocent  possession  of  the  property;  and  that  was  the 
controlling  point  in  the  case. 

IV.  A  witness  for  the  state  was  asked  upon  the  cross-ex- 
amination whether  he  had  a  conversation  with  defendant 
about  the  relatives  of  the  witness  being  near  defendant's 
place  of  residence.  Upon  objections  by  the  state,  the  wit- 
ness was  not  permitted  to  reply.  This  was  right.  It  is  not 
made  to  appear  that  the  proposed  conversation  could  have 
the  remotest  bearing  upon  the  issues  of  the  case. 

V.  A  witness  in  the  course  of  his  examination  testified 
that  one  of  the  cattle  stolen  had  a  bell.  He.  stated  that  he 
went  with  the  owner  of  the  cattle  when  he  obtained  another 
yearling.  He  was  asked  if  this  animal  also  wore  a  bell,  .but 
was  not  permitted  to  answer  the  question.  The  pertinency 
of  the  evidence  intended  to  be  elicited  is  not  made  to  appear, 
as  it  is  not  shown  that  the  yearling  referred  to  was  one  of  the 
cattle  stolen.  But,  even  if  it  was,  we  are  unable  to  say  that 
prejudice  resulted  to  defendant  by  suppressing  the  proposed 
evidence. 

VI.  The  foregoing  discussion  covers  all  the  objections 
urged  in  argument  by  defendant's  counsel.  We  have  care- 
fully considered  the  case  as  presented  by  the  abstract,  and 
discover  no  ground  upon  which  the  judgment  of  the  district 
court  ought  to  be  disturbed.     It  is,  therefore, 

Affibmbd. 
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1.  Taxes:  illegal  rbfundinoof:  citizen  and  taz-patbb  icat  en- 

join. A  citizen  and  tax-payer  of  a  county  has  safficient  interest  in  the 
subject-matter  to  entitle  him  to  maintain  an  action  to  enjoin  the  refund- 
ing of  certain  taxes  illegally  ordered  by  the  board  of  supervisors. 

2.  Board  of  Barpervisors :  allowance  of  claiv  bt  is  not  a  jitdq- 

ment:  remedy  of  tax-payer.  The  allo^;7ance  of  a  claim  against  a 
county  by  its  board  of  supervisors  is  not  the  rendition  of  a  judgment; 
and,  where  such  allowance  is  illegal,  a  tax- payer  may  eig'oin  the  pay- 
ment of  the  allowance,  and  is  not  required  to  proceed  by  appeal  or  cer- 
tiorari, 

3.  Fractioe  in  Supreme  Court:  question  not  raised  below  not 

CONSIDERED.  On  an  appeal  from  an  order  overruling  a  demurrer,  only- 
such  questions  as  were  raised  by  the  demurrer  in  the  court  below  will  be 
considered. 

4.  Taxes:  illegal  refunding  of:  facts  constituting.    A  board  of 

supervisors  has  no  lawful  authority  to  order  taxes  erroneously  coUected 
to  be  refunded  to  persons  who  did  not  pay  them,  and  who  are  not  the 
owners  of  the  claim  or  demand  for  refunding  the  same. 

Appeal  from,  Sioux  Circuit  Court, 

Tuesday,  April  22. 

The  plaintiff  states  that  lie  is  a  citizen  and  tax-payer  ot 
said  county,  and  that  the  board  of  supervisors  had,  upon  the 
petition  of  the  defendants,  Ross  and  Ball,  directed  the  auditor 
of  said  county  to  issue  a  warrant  on  the  treasurer  in  favor  of 
Ross  and  Bell,  in  payment  of  certain  taxes  which  the  board 
had  directed  to  be  refunded  to  them.  The  auditor  was  made 
a  defendant,  and  an  injunction  was  asked  restraining  the  issu- 
ing of  the  warrant.  A  temporary  injunction  was  granted  and 
issued.  There  was  a  demurrer  to  the  petition,  which  was 
oven*uled,  and  defendants  electing  to  stand  thereon,  a  decree 
was  entered  granting  the  relief  asked,  and  defendants,  Rose 
and  Bell,  appeal. 


Bell  (6  Palmer  J  for  appellants. 
Finley  BurJcey  for  appellee. 
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Seevers,  J. — Ross  and  Bell  presented  a  petition  to  the 
board  of  supervisors  of  said  conntj,  representing  that  they  and 
their  grantors  had  paid  taxes  on  certain  real  estt^te  for  the 
years  1866  to  1880,  inclusive,  and  tliat,  as  we  understand,  the 
land  for  some  reason  was  not  taxable,  or  that  the  taxes  had 
been  paid  during  these  years  by  the  true  owner.  The  ground 
upon  which  the  relief  is  asked  by  Ross  and  Bell  does  not 
clearly  appear,  and  it  is  suflScient  to  say  that  the  legal  right 
to  collect  the  taxes  did  not  exist.  Upon  the  presentation  of 
the  petition,  the  following  order  was  made  by  the  board: 
"The  prayer  of  the  petition  is  granted,  and  the  auditor  au- 
thorized to  issue  a  refunding  order  for  the  proper  amount." 
The  plaintiff  alleges  in  his  petition  tliat  the  action  of  the  board 
is  illegal  as  to  the  taxes  paid  in  1866  and  intervening  years, 
up  to  and  including  1875,  on  substantially  two  grounds:  Firsts 
that  the  claim  or  demand  is  barred  by  the  statute  of  limita- 
tions; and,  second^  in  substance,  that  Ross  and  Bell  were 
not  the  owners  of  the  claim  or  demand,  and  were  not,  there- 
fore, entitled  to  the  money  demanded.  It  is  insisted  by  the 
appellants: 

I.  That  the  plaintiff  cannot  maintain  this  action,  because 
he  has  not  such  interest  in  the  subject-matter  as  entitles  him 

to  the  relief  asked.     In  Cornell  Colleqe  v.  Iowa 

1.  TAXES!  11-  

legal  refund-  Qounty^  32  lowa,  520,  it  was  said:  "Wo  enter- 
payeTmay*'  tain  no  doubt  that,  when  the  board  of  supervis- 
enjoin.  ^^^  assume  the  exercise  of  powers  not  conferred 

upon  them  by  law,  or  fail  to  discharge  their  duties,  so  as  to 
involve  a  breach  of  trust,  a  court  of  equity  will,  at  the  instance 
of  a  tax-payer,  afford  appropriate  relief;"  and  in  Collins  v, 
Davis  et  al.y  57  Iowa,  256,  it  was  held  that  a  citizen  and  tax- 
payer may  maintain  an  action  to  annul  the  proceedings  of  a 
city  council  in  relation  to  the  unlawful  reduction  of  assess- 
ments. There  is  no  distinction  in  principle  between  that  case 
and  this.  The  plaintiff,  therefore,  has  sufficient  interest  in 
the  subject-matter  to  entitle  him  to  maintain  this  action. 

II.  It  is  insisted  that  the  board  of  supervisors  acted  judi- 
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cially,  and  that,  therefore,  an  injunction  is  not  the  proper 

remedy,  but  that,  if  there  is  any  remedy,  it  must 

supervisors :    be  by  appeal  or  certiorari.     The  board  of  BUT>er- 

allowauce  of        ,      "^      *  -^  .  ,  j        .  -i        n 

ciaimbyis      visors  has  authority  "to  examine  and  settle  all 

notajudg-  *' 

inent:rem-    accouuts         *         *        and  allow  all  just  claims 

edy  ol  tax-  •* 

payer.  against  the  county,  unless  otherwise  provided  by 

law."     Code,  §  303,  sub-div.  4. 

Whenever  land  is  wrongfully  sold  on  which  no  tax  is  dne, 
the  county  is  to  hold  the  purchaser  harmless.     Code,  §  899. 

The  land  in  question  was  sold  for  delinquent  taxes  in  1866, 
and  it  will  be  assumed  that  it  was  wrongfully  sold,  and  that 
the  tax  title  has  failed.  For  the  taxes  then  and  subsequently 
paid  there  existed  in  favor  of  some  one  a  claim  against  the 
county,  which  had  to  bo  presented  to  the  board  of  supervisors 
for  allowance  before  action  could  be  maintained  against  tlio 
county.     Code,  §  2610. 

This  claim  was  presented  to,  and,  it  will  be  assumed,  was 
allowed  by  the  board.  It  will,  however,  be  observed  that  no 
amount  was  in  fact  allowed,  but  the  auditor  was  directed  to 
issue  a  warrant  for  the  "proper  amount."  The  descretion 
reposed  in  the  board  seems  to  have  been  conferred  by  the  ac- 
tion of  the  board  upon  the  auditor.  It  may  be  that  this  is 
the  legal  and  proper  mode  of  adjusting  claims,  but  we  think 
it  admits  of  doubt  whether  it  is  or  not.  This  question  is  not 
determined,  because  it  has  not  been  presented  by  counsel. 

It  will  be  conceded,  if  the  board  acted  judicially,  that  in- 
junction is  not  the  proper  remedy.  That  the  board  of  super- 
visors, in  relation  to  many  matters,  act  judicially,  will 
also  be  conceded;  but  that  they  do  so  in  the  allowance  of 
claims  against  the  county  cannot,  we  think,  be  the  rule.  If 
this  is  so,  then  the  determination  of  the  board,  while  it  may 
not  have  the  force  and  effect  of  a  judgment  in  so  far  as  relates 
to  its  enforcement,  must  of  necessity  be  final  and  conclusive 
as  an  adjudication,  so  far  as  the  amount  allowed  is  concerned, 
if  the  same  is  not  annulled  or  set  aside  in  some  direct  pro- 
ceeding, such  as  an  appeal  or  certiorari.    It  has  been  held 
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that  the  allowance  of  a  claim  by  a  city  or  school  district  by 
the  proper  auditing  board  thereof,  and  a  warrant  issued  there- 
for on  the  treasurer,  is  not  final  and  conclusive  as  an  adjudi- 
cation, but  that,  in  an  action  brought  on  such  warrant,  the  city 
or  school  district  may  plead  and  establish  that  the  allowance 
of  the  claim  was  illegal  and  not  authorized  by  law.  Cla/rk  v. 
The  City  of  Des  Moines,  19  Iowa,  199;  Eastman,  Bovee 
cfe  Co.  V.  The  Diet.  Township  of  Lyon,  40  Id.,  438. 

In  Campbell  v.  Polk  County,  3  Iowa,  467,  which  was  an 
action  brought  on'  county  warrants,  it  was  pleaded  as  a  de- 
fense that  they  were  issued  without  consideration  and  through 
mistake.  To  this  defense  a  demurrer  was  filed,  on  the  ground 
that,  when  the  county  judge  had  once  passed  upon  a  matter 
within  his  jurisdiction,  that  action  was  final,  unless  appealed 
from  or  impeached  for  fraud. 

The  demurrer,  it  was  held,  had  been  erroneously  sustained. 
And  the  reasoning  of  the  court  in  determining  the  question 
before  it  favors  strongly,  to  say  the  least,  the  position  that 
the  acts  of  the  county  judge  in  allowing  a  claim  against  the 
county  was  not  a  judicial  act,  except  that  an  appeal  was  al- 
lowed therefrom,  and  to  that  extent  it  must  be  so  regarded. 

The  powers  of  the  board  of  supervitjors  in  relation  to  the 
allowance  of  claims  against  the  county  are  not  greater  than 
thoseof  the  county  judge;  (Codeof  1851,  §  106;)  and,  there- 
fore,  the  same  rule  must  prevail.  If  the  allowance  of  the 
claim  constitutes  an  adjudication  and  judgment,  it  must,  as 
has  been  said,  have  the  force  and  effect  of  a  judgment,  so  as  to 
preclude  all  inquiry  as  to  its  correctness.  The  warrant  issued 
thereon  should,  if  the  judgment  is  conclusive,  have  the  force 
and  effect  of  an  execution;  but  we  have  seen  that  this  is  not 
so.  Now,  if  the  warrant  can  be  impeached  for  illegality,  as 
not  authorized  by  law,  it  seems  to  us  that  it  necessarily  fol- 
lows that  the  allowance  of  the  claim  may  be  impeached  in 
like  manner,  and  for  the  same  causes. 

III.  It  is  urged  in  substance  that  the  facts  stated  in  the  peti- 
tion do  not  entitle  the  plaintiff  to  the  relief  demanded.    We  do 
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not  think  any  such  question  was  presented  to  the 

3.  PBACTICB  , 

court'^-'ques-  ^'^^^^*  court  Dj  the  demurrer,  and,  therefore,  it 
ilSow  nSt^"**  cannot  be  raised  for  the  first  time  in  this  court, 
considered,      -q^^  ^^  ^^^y  ^^^^  ^  ^^  understand,  the  demurrer 

admits  in  substance  that  Ross  and  Bell  never  paid  the  taxes, 
and  that  they  are  not  owners  of  the  claim  or  de- 

4.  TAXBS:  11-  -^ 

inFof '^fsSlts"  ™*°^-  The  board,  therefore,  acted  illegally  in 
consututing.    jnaking  the  allowance.     We  do  not  understand 

that  the  plaintiff  objects  to  an  allowance  of  that  part  of  the 

claim  based  on  taxes  paid  dfter  1875. 

Affibmed. 


The  State  v.  Fitzgerald. 

1.  Criminal  Law:  seductiok:  indictmbnt  held  sufficient.    Mere 

unlawful  sexual  commerce,  for  a  consideration  pud,  is  not  seduction. 
There  must  be  some  artifice  or  false  promise  by  which  the  virtuous  female 
is  induced  to  surrender  her  person  to  the  accused;  and  the  indictm^t  in 
this  case  (see  opinion)  held  to  allege  facts  sufficient  to  constitute  the 
crime,  and  to  be  good,  also,  against  the  charge  of  duplicity. 

2.  Criminal  Procedure :  biout  to  challenge  grand  jury.    A  de- 

fendant is  not  entitled  to  have  an  indictment  against  him  set  aside  on 
the  ground  that  he  was  not  brought  before  the  court  and  given  an  oppor- 
tunity to  challenge  the  grand  jury,  where  it  appears  that  he  was  under 
arrest  at  the  time  upon  process  issued  by  a  justice  of  the  peace,  and  tha^ 
the  district  couit  had  no  jurisdiction  over  him  to  bring  him  before  it  upon 
the  impaneling  of  the  grand  jury. 

8.  Escape  from  Jail:  what  constitutes:  consideration  op  by 
JURY.  Where,  shortly  after  defendant  was  placed  in  jail,  a  hole  was 
made  in  the  wall  by  some  one,  and  the  defendant  at  fche  same  time  left 
the  jail  without  leave,  and  remained  at  liberty  for  a  long  time,  he  may 
properly  be  said  to  have  escaped  from  the  jail;  and  the  court  properly 
instructed  the  jury  that  they  might  consider  this  escape  as  a  fact  in  the 
case. 

4.  Criminal  Evidence :  testimony  of  prosecuting  witness  on  pre- 
liminary examination  :  reproduction  of  same,  after  his  death, 
upon  the  trial.  Where  the  prosecuting  witness  in  a  criminal  case 
has  testified  upon  the  preliminary  examination,  and  has  afterwards  died, 
his  testimony  may  be  reproduced  upon  the  final  trial  by  one  who  heard 
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it,  and  is  able  to  give  the  substance  of  alio/  it;  and  to  allow  his  testi- 
mony to  be  thus  reproduced  is  no  violation  of  section  10,  article  I,  of  the 
constitution,  which  provides  that  in  all  criminal  prosecutions  the  accused 
shall  have  a  right  **to  be  confronted  with  the  witnesses  against  him/* 
See  authorities  cited  in  opinion. 

5.  Seduotion:  evidence:  cokboboration  op  prosecutrix.  Defend- 
ant's confession  that  he  was  guilty  of  sexual  intercourse  with  the  prose- 
cutrix, taken  with  other  evidence  referred  to  in  the  opinion,  held  to  be 
ample  to  corroborate  the  testimony  of  the  prosecutrix,  under  section 
4560  of  the  Code. 

Appeal  ftom  MaJiaskm  District  Court. 

Tuesday,  Apeil  22. 

Thb  defendant  was  indicted,  tried  and  convicted  for  the 
crime  of  seduction,  and  he  appeals. 

John  F.  Lacy^  for  appellant 

Smith  McPhersoUy  Attorney-general^  for  the  State. 

RoTHROOK,  Ch.  J". — I.  The  indictment  charges  that  the 
defendant  "did  seduce  and  debauch  one  Nellie  Ferree,  then 
1.  cRiMiNAi.  ^od  there  being  an  unmarried  woman  of  previous 
tfon":1SS"ct-  chaste  character;  that  said  seduction  and  de- 
sufflcient.  bauching  of  said  Nelle  Ferree  was  then  and  there 
accomplished  by  said  defendant  by  means  of  false  artifices, 
promises  and  arts;  that  said  defendant  then  and  there  prom- 
ised to  give  said  Nellie  Ferree  presents  if  she  would  allow 
him  to  have  sexual  intercourse  with  her;  that  said  defendant 
told  said  Nellie  Ferree  that  there  would  be  no  harm  in  her 
having  sexual  intercourse  with  him,  and  that  the  same  was 
not  wrong,  and  would  not  hurt  or  injure;  that  said  Nellie  Fer- 
ree, being  overcome  by  said  false  promises  and  said  false  state- 
ments, and  by  reason  thereof,  yielded  to  said  defendant,  and 
allowed  him  then  and  there  to  have  sexual  intercourse  with 
her,  by  means  of  which  she  became  pregnant  with  child." 

The  defendant  demurred  to  the  indictment  upon  the  ground 
that  the  facts  charged  did  not  constitute  seduction,  and  that  it 
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charged  two  offenses.  The  demurrer  was  properly  overruled. 
There  is  no  legal  standard  by  which  to  determine  what  false 
promises,  artifices  and  deception  are  sufficient  to  constitute  the 
crime  of  seduction.  Of  course,  mere  unlawful  commerce  for  a 
consideration  paid  is  not  seduction.  There  must  be  some  arti- 
fice or  false  promise  by  which  the  virtuous  female  is  induced  to 
surrender  her  person  to  the  accused.  "What  would  be  suffi- 
cient to  overpower  the  mind  of  one  woman  would  be  insuffi- 
cient to  lead  away  another  of  more  matui'e  mind  and  discre- 
tion. In  this  case,  the  deftodant  was  a  married  man  of  the 
age  of  about  fifty  years,  and  Nellie  Ferree  at  the  time  of  the 
alleged  seduction  was  about  twelve  years  old.  She  gave  birth 
to  a  child  in  September,  1876,  when  she  was  about  thirteen 
years  of  age. 

II.  The  defendant  moved  to  set  aside  the  indictment  be- 
cause  he  was  under  arrest  and  imprisonment  at  the  time  the 
2.  CRIMINAL    grand  jury  was  impaneled,  and  he  was  not  brought 

rigiittociiai-  before  the  court,  nor  given  an  opportunity  to 
Jury.  challenge  the  grand  jury.     The  motion  was  over- 

ruled. This  ruling  was  correct.  It  appears  that  the  defend- 
ant was  under  arrest  by  some  process  issued  by  a  justice  of 
the  peace.  But  it  does  not  appear  that,  at  the  time  the  grand 
jury  was  impaneled,  he  had  been  held  to  answer  upon  a  pre- 
liminary examination.  The  court,  therefore,  had  no  jurisdic- 
tion over  him  to  bring  him  before  it  upon  the  impaneling  of 
the  grand  jury. 

III.  The  defendant  was  indicted  in  April,  1876,  and  was 
not  tried  until  December,  1882.     After  his  indictment,  he 

was  confined  in  the  jail  of  Mahaska  county  for  a 
from  Jail ;       time,  when,  as  the  evidence  shows,  a  hole  was 

slderatfott  oi  "^*^®  ^^  *"®  ^^^^  ^f  ^^®  j^^l  ^y  some  One,  and  de- 
by  jury.  fendant  was  at  liberty  from  that  time  until  a  sliort 

time  before  his  trial.  This  is  about  all  that  the  evidence 
shows  as  to  an  escape  by  defendant.  It  is  claimed  that  this 
constituted  no  evidence  of  an  escape,  such  as  to  authorize  an 
instructioji  by  the  court  to  the  jury,  that  they  might  consider 
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the  escape  as  a  fact  in  the  case.  We  think  otherwise.  It  is 
not  claimed  that  the  defendant  was  released  from  the  jail,  and 
it  is  a  fair  inference  from  the  facts  proved  that  he  escaped 
therefrom. 

lY.  The  defendant  was  arrested  for  the  crime,  and  taken 
before  a  justice  of  the  peace  for  a  preliminary  examination. 
4.  cRiMiNAi,  Nellie  Ferree  was  sworn  as  a  witness  npon  the 
^timony  of  examination,  and  her  testimony  was  taken.  Tlie 
witness  on      deienaant  was  ffiven  an  opportunity  to  cross-ex- 

preUmlnary  .         ,         ,         ,       ,.  ,  ,  .  «. 

examination :  amine  her,  but  he  did  not  do  so.     After  the  in* 

reproduction 

herdSaUif'^  dictment  was  found,  Nellie  Ferree  died.  The 
upon  the  trial.  ^^^^^  introduced  a  witness  upon  the  trial,  who  was 
present  at  the  preliminary  examination,  being  the  same  per- 
son who  filed  the  information  before  the  justice,  and,  against 
the  defendant's  objection,  the  witness  was  allowed  to  detail 
the  testimony  given  by  Nellie  Ferree  upon  the  preliminary 
examination. 

It  is  claimed  that  the  witness  was  not  qualified  to  give  the 
testimony,  because  it  did  not  appear  that  he  claimed  that  he 
could  remember  and  state  all  that  the  deceased  witness  testi- 
fied to.  It  is  true  that  the  witness  did  not  at  all  times  answer 
in  an  entirely  consistent  manner  the  multitude  of  questions 
asked  him  as  to  his  ability  to  give  all  of  the  testimony,  but 
an  examination  of  the  record  satisfies  us  that  he  did  claim 
that  hfe  was  able  to  give  the  substance  of  all  of  it.  And  to 
be  able  to  give  the  substance  of  all  that  was  sworn  to  by  the 
deceased  witness  is  all  that  is  required.  Greenl.  on  Evidence, 
Sec.  165;  Harrison  v,  Charltony  42  Iowa,  573;  JFell  v.  JS.j 
C.  R.  &  M.  B.  Co.,  43  Id.,  177. 

It  is  further  claimed  that  the  evidence  was  incompetent 
under  section  10  of  article  I  of  the  constitution,  which  pro- 
vides that  in  all  criminal  prosecutions  the  accused  shall  have 
a  right  "to  be  confronted  with  the  witness  against  him." 

This  constitutional  provision  is  common  to  most  if  not  all 
of  the  states  of  the  Union,  and  it  has  been  quite  uniformly 
held  that  it  is  not  violated  by  the  admission  of  testimony  in 
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a  criminal  case  to  prove  what  a  deceased  witness  testified  to 
at  the  preliminary  examination  of  the  accused  before  a  jus- 
tice of  the  peace,  or  other  examining  magistrate.  C(yni.  t?. 
Bichards^  18  Pick.,  434;  Sullivan  v.  State^  6  Tex.  App.,  319; 
State  V.  Uooker^  17  Vermont,  658;  Kean  v.  Com.^  10  Bush, 
190;  Walston  v.  Com.,  16  B.  Monroe,  15;  Marlerv.  State, 
67  Ala.,  55;  Roheiia  v.  State,  68  Id.,  515;  Brown  v.  Com., 
73  Pa.  St.,  321. 

These,  and  other  authorities  that  might  be  cited,  hold  that 
in  such  case  the  accused  does  meet  the  witnesses  against  him 
face  to  face;  that,  by  the  death  of  a  witness,  what  he  gave  as 
his  testimony  upon  the  preliminary  examination  becomes  evi- 
dence in  the  case,  and  may  be  proved  in  the  same  manner  as 
the  testimony  of  a  deceased  witness  in  a  civil  case;  that  it  is 
no  more  a  violation  of  the  constitution  than  it  is  to  allow 
proofs  of  dying  declarations,  which  are  everywhere  admit- 
ted as  evidence  in  cases  of  homicide.  We  are  fully  satisfied 
that  these  authorities  announce  a  correct  rule,  and  we  do  not 
deem  it  necessary  to  further  elaborate  the  question.  It  is 
proper  to  state,  however,  before  leaving  this  branch  of  the 
case,  that  counsel  for  appellant  cite  us  to  the  case  of  State  v. 
Collins,  32  Iowa,  36,  where  it  is  held  that  in  a  criminal  trial 
it  is  not  competent  for  the  state  to  introduce  the  minutes  of 
the  testimony  of  a  witness  taken  down  by  the  magistrate  in 
the  preliminary  examination  before  him,  as  original  evidence 
against  the  defendant.  In  that  case  the  witness  whose  evi- 
dence was  sought  to  be  reproduced  was  present  at  the  trial, 
and  was  examined  as  a  witness,  and  the  question  now  under 
consideration  was  not  considered  nor  passed  upon  by  the  court. 
V.  It  is  claimed  that  the  testimony  of  Nellie  Ferree  is 
not  suflSciently  corroborated  to  meet  the  requirements  of  sec- 
6.  sbduction:  tion  4560  of  the  Code.  A  careful  reading  of  the 
corroboration  evidence  in  the  case  satisfies  us  that  the  corrobora- 
cutrix.  tion  is  ample  and  suflScient.     It  consists  of  a  con- 

fession by  the  defendant,  made  to  two  witnesses,  that  he  was 
guilty  of  sexual  intercourse  with  the  child,  that  he  was  sorry 
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for  it,  and  would  do  all  in  liis  power  to  make  amends  for  bis 
crime;  his  frequent  visits  to  her  home,  and  at  times  in  the 
absense  of  her  parents;  his  habit  of  caressing  her  and  calling! 
her  endearing  names;  his  escape  from  the  jail,  and  other  cir- 
cumstances;—presenting  an8y  array  of  corroborating  facts 
rarely  found  in  cases  of  this  character. 

We  have  examined  this  whole  record  with  care,  and  reach 
the  conclusion  that  the  rulings  of  the  court  were  correct,  and 
that  the  judgment  is  just. 

Affibmed. 


BoBiKSON  V.  Hague. 
Sams  v.  McConnell. 
Same  v.  Wibeman. 


1.  Dower:  in  school  lakds  under  contract:  subsequent  pur- 
chasers without  notice.  Purchasers  of  school  lands  from  the 
patentees  of  the  state  are  not  chargeable  with  notice  of  the  records  of  the 
school-fond  commissioner  relating  to  contracts  prior  to  the  patents;  and, 
where  SQch  purchasers  have  had  no  actaal  notice  of  facts  entitling  the 
widow  of  a  contractor  with  the  school-fund  commissioner  to  a  dower  in- 
terest in  the  lands,  her  claim  for  dower  as  against  them  must  be  denied. 

Appeal  from  Story  District  Court. 
Tuesday,  April  22. 

Actions  for  the  admeasurement  of  dower.  They  involve 
the  same  questions  of  law,  and  may  be  disposed  of  together. 

The  different  tracts  of  land  in  question  were  formerly 
school  land.  At  one  time  one  llobert  H.  Eobinson,  who  was 
the  husband  of  the  plaintiff,  but  now  deceased,  held  contracts 
of  purchase  of  these  lands  from  the  school-fund  commissioner. 
He  never  succeeded,  however,  in  paying  for  the  lands  in  full, 
and  sold  and  assigned  his  contracts  to  others,  who  paid  what 
Vol.  LXIII— 18 
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was  due  and  acquired  patents.  The  plaintiff  did  not  join  her 
husband  in  any  of  the  assignments.  The  defeudanta  hold 
respectively  by  purchase  under  the  patents,  and  did  not  have 
at  the  time  they  purchased  any  notice,  actual  or  constructive, 
that  Kobert  11.  Robinson  ever  liad  any  interest  in  the  land, 
or  that  the  plaintiff  claimed  any  interest  therein,  except  what 
might  be  inferred  from  the  records;  and  they  had  no  actual 
knowledge  of  the  records;  and  no  records,  except  those  origi- 
nally kept  by  the  school-fund  commissioner,  and  now  kept  by 
the  county  auditor,  show  that  Robert  H.  Robinson  had  any 
interest.  The  foregoing  facts  appear  by  stipulation.  The 
court  dismissed  the  plaintiff's  several  petitions,  and  she 
appeals. 

J.  Z.  Dana^  for  appellant 

Dyer  <fc  Fitchpatrick  and  Funson  dk  Gifford^  for  appellees. 

Adams,  J. — Whether  the  plaintiff  became  dowable  in  an 
equitable  interest  of  the  character  of  the  one  in  question,  and 
of  which  her  husband  did  not  die  seized,  we  need  not  deter- 
mine. Her  right,  if  she  had  any,  we  think  became  divested 
by  the  sale  to  the  defendants  under  the  circumstances  shown. 
They  appear,  so  far  as  we  can  see,  to  have  been  innocent  pur- 
chasers. They  were  not  charged,  we  think,  with  constructive 
notice  of  any  records  behind  the  patent.  That  was  the  source 
of  legal  title,  so  far  as  purchasers  are  concerned,  and  wo  think 
that  the  defendants  had  a  right  to  assume,  in  the  absence  of 
any  actual  knowledge  to  the  contrary,  that  the  patent  did  not 
pass  subject  to  any  equitable  interest  which  antedated  it 

We  do  not  say  that  a  widow  may  not  assert  a  dower  inter- 
est, or  interest  as  distributee,  against  a  purchaser  ignorant  of 
her  marriage.  Had  the  defendants  had  knowledge,  actual  or 
constructive,  of  any  interest  owned  by  Robert  H.  Robinson, 
in  which  the  plaintiff  under  any  circumstances  might  have 
dower,  they  might  perhaps  have  been  put  upon  inquiry  as  to 
whether  he  did  not,  during:  the  time  he  owned  such  interest 
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Lave  a  wife.  But  they  could  not  be  regarded  as  put  upon 
inquiry  in  regard  to  a  possible  dower  interest  in  some  wife 
of  whose  husband  they  had  no  knowledge  actual  or  construc- 
tive.   We  think  that  the  plaintiff's  petitions  were  rightly 

dismissed. 

Affirmed. 


GoODNOW  V.  LiTOHFIBLD.  Ii^LJS 


1.  Parties  Plaintiff:  tbustbb  of  ohosb  in  aotjon  may  sub  thbrbon. 

A  chose  in  action  may  be  transferred  to  a  tmstee,  and,  by  g  2544  of  the 
Code,  a  trustee  is  clothed  with  the  right  and  powar  to  prosecute  an 
action  thereon  in  bis  own  name. 

2.  Change  of  Venue;  stjfficibncy  of  affidavit  for:  relation  of 

AFFIANTS.  Where  the  affiants,  in  an  application  by  the  plaintiff 
for  a  change  of  venue,  stated,  in  reference  to  their  relation  to  the  appli- 
cant, ''that  they  are  not  related  to  the  plaintiff  in  this  action  nearer  than 
the  fourth  degree;  nor  do  they,  nor  any  of  them,  stand  in  the  relation 
of  servant,  agent  or  employe  of  said  plaintiff;  nor  are  they  in  any  man- 
ner  interested  in  the  result  or  issue  of  this  action/'  held  that  this  was 
sufficient,  under  §  2590  of  the  Code.  Fairburn  v.  Goldsmith,  58  Iowa, 
339,  distinguished. 

3.  Statute  of  Limitations:  stabb  decisis.    Tins*  court  having  in  form- 

er cases  decided  that  the  title  to  lands,  resting  upon  the  same  grant 
under  which  defendant  claims  herein,  was  not  settled  until  1873,  and 
that  the  statute  of  limitations  did  not  begin  to  run,  until  December, 
1872,  against  a  claim  similar  to  the  one  involved  in  this  action,  to  re- 
cover for  taxes  paid  on  the  land,  those  decisions  are  followed  in  this  case, 
and  the  cause  of  action  herein  is  held  not  to  be  barred. 

4.  Former  Adjudication:  binds  onlt  parties  and  privies  as  to 

POINTS  involved.  Where  one  was  not  a  party  to  an  action,  but  con- 
tributed money  to  aid  in  its  defense,  but  no  such  relation  existed  be- 
tween her  and  the  defendants  as  to  authorize  them  to  defend  the  suit 
for  her  benefit,  the  judgment  rendered  in  such  action  does  not  bind  her, 
especially  as  to  a  point  not  involved  in  that  action. 

5. :  ESTOPPELS  bt  MUST  BE  MUTUAL.    Estoppels  by  judgment  must 

be  mutual,  and  where  one  party  to  an  action  is  not  bound  by  a  former 
adjudication,  the  other  cannot  be. 

6.  Taxes  Upon  Another's  Land :  p avmbnt  under  belief  of  owner- 
ship: BECOVERT  from  OWNER.    Where  one  in  good  faith,  believing 
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himself  to  be  the  owner  of  land,  pays  the  taxes  upon  it,  and  afterwards 
the  land  is  a4judged  to  belong  to  another,  the  law  raises  an  implied 
promise  on  the  part  of  that  other  to  reimburse  the  one  who  has  paid  the 
taxes  for  his  benefit,  and  on  snch  implied  promise  an  action  will  lie. 
Ooodnouf  V,  MouUon,  51  Iowa,  555,  and  subsequent  decisions,  followed. 

7. : : :  intkbest.    Where  money  is  paid  for  the  use  of 

another,  imposing  upon  that  other  an  obligation  to  reimburse  the  party- 
paying  it,  interest  on  the  money  from  the  date  of  payment  may  be  recov- 
ered. The  rule  is  applied  in  this  case  to  money  advanced  to  pay  the 
taxes  on  another *s  land  under  circumstances  which  oblig83;e  the  land- 
owner to  repay  the  same. 

LIEN  T7P0K  LANDS.    Where  one  pays  taxes  upon 


another *s  lands  under  the  circumstances  named  in  No.  6,  ante,  a  court 
of  equity  will  not  only  adjudge  that  the  land-owner  repay  the  same  with 
interest,  but  will  by  proper  decree  make  the  entire  judgment  a  lien  upon 
all  the  lands  collectively;  and  it  was  error  in  such  case  to  decree  that 
each  tract  of  land  should  be  subject  to  a  lien  for  no  greater  sum  than 
the  taxes  paid  thereon,  with  interest— it  not  appearing  that  any  other 
partiei  were  interested  in  the  lands. 

Ajppeal  from  Webster  District  Court. 

Wednesday,  April  23. 

AonoN  in  chancery  for  an  accounting  and  to  recover  for 
certain  sums  of  money  paid  by  plaintiff  in  satisfaction  of 
taxes  levied  upon  certain  lands,  the  titles  whereof  he,  at  the 
time,  in  good  faith  claimed,  but  which,  by  certain  adjudica- 
tions of  the  courts,  were  afterwards  declared  to  be  in  defend- 
ant. The  petition  also  claims  a  lien  upon  the  lands,  and  its 
enforcement  for  the  sum  found  due  plaintiff.  Upon  the  final 
hearing  of  the  cause,  a  decree  was  entered  in  favor  of  plaintiff 
for  the  amount  of  the  taxes  paid,  with  interest  from  the  day 
of  the  commencement  of  this  action,  and  establishing  a  lien 
which  shall  be  binding  upon  each  separate  tract  of  land  to 
the  extent  of  the  taxes  paid  thereon.  From  this  decree 
plaintiff  appeals.  It  is  stated  in  the  argument  of  counsel 
that  defendant  perfected  a  cross  appeal,  but  the  abstract  and 
amended  abstract  upon  which  the  cause  is  submitted  to  this 
court  do  not  show  or  aver  such  cross  appeal.  The  pleadings 
and  facts  of  the  case  appear  in  the  opinion. 
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Oeorge  Craiie^  for  appellant 
C.  H.  Gatchj  for  appellee. 

Bbok,  J. — I.  The  plaintiff  alleges  in  his  petition  that  in 
1863  the  Dabaqae  &  Sioux  City  Railroad  Company  con- 
vayed  certain  lands,  describing  them,  all  situated  in  Webster 
county,  to  the  Iowa  Homestead  Company,  a  corporation  or- 
ganized under  the  laws  of  this  state,  which,  in  good  faith, 
and  in  the  belief  that  it  held  the  title  to  the  lands,  paid  the 
taxes  assessed  thereon  from  the  date  of  the  conveyance  to  the 
year  1872,  amounting  to  the  sum  of  $3,819.45.  These  taxes 
were  paid  as  they  became  due  for  the  years  intervening  be- 
tween the  dates  named.  It  is  averred  that  the  defendant 
was  the  real  owner  of  the  lands,  of  which  the  Homestead 
Co.  had  no  knowledge  or  notice  until  the  year  1873;  that 
defendant  has  paid  no  part  of  the  taxes;  that  the  county  re- 
fuses to  refund  to  plaintiff  any  part  of  the  sums  paid;  and 
that  defendant,  as  the  legal  owner  of  the  lands,  was  justly 
bound  to  pay  the  taxes.  The  petition  alleges  and  shows  that 
the  Iowa  Homestead  Company  has  assigned  and  transferred  to 
plaintiff  its  claim  and  cause  of  action  arising  upon  the  pay- 
ment of  the  taxes.  The  relief  prayed  is  for  an  accounting 
and  a  decree  for  the  amount  found  thereon  to  be  due  plaint- 
iff, which  shall  be  made  a  lien  upon  the  lands,  and  for  gen- 
eral relief. 

The  answer  of  defendant  admits  the  allegations  of  the  pe- 
tition as  to  the  conveyance  of  the  lands  to  the  Homestead 
Company  and  the  title  thereof  being  vested  in  defendant, 
and  that  she  has  not  paid  the  taxes  which  plaintiff  seeks  to 
recover.  Other  allegations  of  the  petition  are  denied.  As  a 
defense  to  the  action,  the  answer  pleads  a  prior  adjudication 
in  an  action  between  the  Homestead  Co.,  as  plaintiff,  and  the 
defendant  and  her  grantor,  the  Des  Moines  Navigation  & 
Railroad  Co.,  and  others,  as  defendants,  finally  determined  by 
the  supreme  court  of  the  United  States  in  1872.     As  further 
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defenses,  the  answer  sets  np  the  statute  of  limitations,  and 
alleges  that  all  payments  were  made  by  plaintiff's  assignee 
without  the  request  or  consent  of  defendant.  An  amended 
answer  shows  that,  during  all  of  the  time  in  which  the  taxes 
in  question  were  levied  and  paid,  plaintiff's  title  to  the  lands 
was  denied  by  the  state  of  Iowa  and  the  United  States,  and 
it  was  claimed  that  the  ownership  of  the  lands  vested  in 
others  under  certain  grants,  and  that,  even  subsequent  to  the 
decision  of  the  United  States  Supreme  court  in  the  case  of 
Walcott  V.  The  Des  Moines  Ifavigation  cfe  Bailroad  Co.j 
5  Wallace,  681,  whereby  the  title  of  the  lands  was  settled  in 
defendant's  grantor,  the  United  States  continued  to  claim 
that  the  title  was  transferred  by  other  grants,  and  withheld 
certification  of  the  lands  under  the  grant  by  virtue  of  which 
defendant  claims,  whereby  defendant  has  been  deprived  of 
the  possession  of  the  lands,  which  have  been  occupied  by  ad- 
verse  claimants,  whereby  the  defendant  has  suffered  loss. 
Defendant,  in  an  amended  answer,  alleges  that  plaintiff  is 
not  the  real  party  in  interest,  the  cause  of  action  not  having 
been  transferred  to  him.  Other  allegations  of  the  pleadings 
need  not  be  recited. 

The  death  of  defendant,  Grace  H.  Litchfield,  having  been 
suggested,  the  administrator  of  her  estate,  Edwin  C.  Litch- 
field, was  substituted  as  defendant,  and  as  such  appeared  in 
the  case.     This  action  is  triable  de  novo  in  this  court. 

II.  We  will  proceed  to  the  discussion  of  all  the  ques- 
tions raised  by  the  counsel  of  the  respective  parties,  consid- 
ering first  those  presented  on  the  part  of  defendant.  In  view 
of  the  fact  that  we  decide  all  questions  discussed  in  the  brief 
for  defendant,  it  is  not  important  to  inquire  whether  there 
was  a  cross  appeal  by  that  party.  The  appeal  by  plaintiff 
brings  the  case  here  for  trial  de  novOy  upon  which  all  ques- 
tion6  made  by  the  respective  pai'ties  may  be  decided. 

It  is  first  insisted  that  it  is  shown  that  plaintiff  is  not  the 
real  party  in  interest  as  to  the  claim  involved  in  this  suit, 
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1.  PAUTiEs  *  ^"^  ^®  "^^'  therefore,  authorized  to  prosecute  this 
rrusteifoc  actioH.  It  is  showu  by  the  amended  abstract 
tior? maylSe    that  this  objection  was  raised  by  demurrer  to  the 

ereon.  petition,  and  we  also  find  that  the  objection  was ' 
pleaded  as  a  defense  by  the  answer.  It  is  not  important  in .' 
wliat  manner  the  objection  was  first  raised.  It  may  be  con- 
sidered, whether  raised  in  one  way  or  the  other,  and  it  is  not 
insisted  that  the  objection  was  waived  by  pleading  over  after 
demurrer.  It  is  based  upon  the  language  of  the  assignment 
of  the  claim,  etiecuted  by  the  Homestead  Co.  to  plaintifll 
The  instrument,  by  proper  words,  transfera  and  assigns  the 
cause  of  action  to  plaintifi^,  and  thereupon  follows  this  lan- 
guage: "In  consideration  whereof  the  said  E.  K.  Goodnow 
hereby  agrees  to  exercise  reasonable  care  and  diligence  to 
enforce  said  claims,  demands  or  rights  of  action,  and,  after 
deducting  all  costs  and  expenses  in  so  doing,  to  hold  the  pro- 
ceeds or  amount  collected  in  trust  for  the  use  and  benefit  of 
the  parties  owning  the  same."  It  is  insisted  by  counsel  for 
defendant  that  plaintiff  acquired  under  this  instrument  noth- 
ing more  than  the  power  and  right  to  collect  the  claims,  and 
is  not  clothed  with  the  title  thereof.  This  is  clearly  an  error. 
The  assignment  is  absolute  in  form,  vesting  plaintiff  with 
the  title  and  property  in  the  claims.  The  language  above 
quoted  clearly  shows,  however,  that  he  is  to  hold  the  claims 
as  a  trustee.  It  cannot  be  doubted  that  a  chose  in  action 
may  be  transferred  to  a  trustee,  and  our  statute.  Code  §  2544, 
clothes  a  trustee  with  the  right  and  power  to  prosecute  an 
action  thereon  in  his  own  name.  See  Cottle  v.  Cole^  20 
Iowa,  481;  Rice  v.  Saverij,  22  Iowa,  470. 

III.     Upon  the  application  of  plaintiff,  the  venue  of  the 
case  was  changed.     The  persons  making  affidavit,  as  required 

2.  cHAwan!  of  ^y  ^^*^  statute,  state  "  that  they  are  not  related  to 
ciency'of"^-  *^®  plaintiff  in  the  action  nearer  than  the  fourth 
&iou'(Sc  affl-'  degree,  nor  do  they,  nor  any  of  them,  stand  in 
*"^  the   relation    of  servant,  agent,  or  employe  of 

said  plaintiff,  nor  are  they  in  any  manner  interested  in  the 
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resalt  or  issues  of  this  action."  It  is  now  insisted  that 
this  affidavit  does  not  comply  with  the  requirements  of 
Code,  §  2590.  In  support  of  this  position,  Fairhum  v. 
Goldsmith^  58  Iowa,  339,  is  cited.  The  affidavit  in  this 
ca£e  differs  from  the  one  held  insufficient  in  that  decis- 
ion, which  is  construed  to  show  that  the  three  affiants  are 
not  collectively  related  to  the  applicant  nearer  than  the 
fourth  degree.  In  this  case,  the  affiants  collectively  declare 
that  they  are  not  so  related.  The  language  used  would  not 
be  true  if  one  of  them  were  in  the  degree  of  relationship 
mentioned.  In  the  other  case,  the  decision  regards  the  per- 
sons as  referred  to  by  the  affidavit  collectively,  and  holds  that 
the  allegation  of  the  affidavits  would  be  true  if  one  of  them 
were  related  within  the  fourth  degree,  a  very  doubtful  and 
nice  distinction,  to  say  the  least  of  it.  "We  think  the  dis- 
tinction between  the  language  of  the  affidavit  in  this  case 
and  the  one  interpreted  in  the  other  is  obvious.  We  are  not 
inclined  to  extend  the  rule  of  that  case  to  language  other 
than  that  to  which  it  is  applied  in  the  decision. 

IV.  It  is  next  urged  by  counsel  that  the  action  is  barred 
by  the  statute  of  limitations.  This  claim  is  based  upon  the 
3.  8TATUTB  of   positlou  that  the  title  of  the  land,  upon  whicli 

limitations:       ^,      ^  .,,         i../t»  i.i  /^h 

stare  decisis,  the  taxcs  paid  by  plaintiii  were  levied,  was  finally 
settled  in  1866  by  the  supreme  court  of  the  United  States,  in 
WalcoU  V.  The  Des  Moines  Nav.  c&  li.  Co.,  5  Wal.,  681.  But 
this  court  has  held  in  cases  involving  similar  facts  and  the 
title  to  lands  resting  upon  the  same  grant  under  which  defend- 
ant claims,  that  the  title  was  not  finally  settled  until  1873,  by 
the  decision  of  the  United  States  Supreme  court  in  Jlome- 
stead  Co.  v.  Valley  Railroad  Co,^  17  Wal.,  153.  See  Good- 
now  V.  StrykeTy  62  Iowa,  221;  Goodnoxo  v.  Moulton,  51 
Iowa,  555.  The  question  raised  by  counsel  must  be  regarded 
as  settled  by  these  decisions.  It  is  held  in  Goodnow  v.  Stryker^ 
stipra,  that  the  statute  of  limitations  did  not  begin  to  ruu 
until  December,  1872,  upon  the  decision  of  Homestead  Co. 
V.  Valley  Railroad'  Co.,  supra. 
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V.     It  is  argned  by  counsel  for  defendant  that  the  evi- 
dence supports  the  defense  of  prior  adjudication  pleaded  by 
defendant.     The  facts  upon  which  he  relies  to 

4-5.  FORMER  .  ,  .    ,  «  ,i  x       ^  «  ,^       -i 

adjudicatioii:  support  this  position  are  as  follows:  In  1868,  the 
prmSasto  I^w*^  Homestead  Company  brought  an  action  in 
voiYcd*-*"  chancery  against  the  Des  Moines  Navigation 
SSFlbi*''^^  Company  and  others,  to  quiet  the  title  in  the 
mutual.  lands  held  by  it  under  the  grant  to  the  Dubuque 

&  Sioux  City  Railroad  Company,  of  which  the  lands  where- 
on the  taxes  in  question  were  levied  were  originally  a  part. 
The  defendant  was  not  a  party  to  that  action.  In  addition 
to  the  specific  relief  indicated,  the  petition  prayed  that,  if 
the  title  was  not  found  to  be  in  plaintiff,  the  defendants 
should,  by  proper  decree,  be  required  to  pay  plaintiff  the 
sums  expended  by  it  in  the  paylnent  of  taxes.  This  case 
was  finally  decided  in  the  United  States  supreme  court  ad- 
versely to  plaintiff,  and  it  was  held  that  recovery  for  taxes 
paid  could  not  be  had.  See  HoraeBtead  Co.  *o.  Valley  Rail- 
roadj  17  Wal.,  153.  It  is  shown  that,  although  defendant 
was  not  a  party  to  that  action,  she  contributed  to  the  pay- 
ment of  the  expenses  of  its  defense,  and  that  her  agent  had 
knowledge  of  the  pendency  of  the  action. 

It  id  shown  by  an  agreed  statement  of  facts  that  defend- 
ant held  title  to  the  land  in  1863. 

It  appears  from  the  foregoing  statement  that  defendant 
had  no  such  interest  in  the  action  that  the  decision  and  judg- 
ment therein  would  bind  her.  It  cannot  be  claimed  that, 
had  the  judgment  been  against  the  defendants,  she  would 
liave  been  bound  thereby.  Nor  does  it  appear  that  any 
relation  of  agency  or  tenancy  existed  between  her  and  the 
defendants,  or  any  of  them,  which  autliorized  them  to 
defend  the  suit  for  her  benefit.  While  one  .of  the  defendants 
was  probably  her  grantor,  yet  she.  had  held  the  title  from  a 
time  anterior  to  the  payment  of  the  taxes  in  controversy  in 
this  case.  No  recovery  could  have  been  had  against  any  of 
them  for  the  amounts  paid    upon  the  taxes  on  her  land. 
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Therefore,  she  could  not.  have  been  held  liable  over  to  the 
defendants  or  any  one  of  them.  She,  therefore,  had  no  such 
interest  in  the  case,  nor  liability  on  account  of  any  judgment 
that  was  or  could  have  been  entered  in  it,  as  would  have  es- 
topped her  to  deny  the  judgment.  It  is  a  familiar  rule  that 
estoppels  by  judgments  must  be  mutual,  and  that  one  party 
cannot  be  bound  if  the  other  is  not. 

Counsel  for  defendant,  in  support  of  his  position,  cites 
Chicago  v.  HohbinSy  2  Black,  418.  But  the  party  held  to  be 
bound  by  the  judgment  was  liable  over  to  the  party  against 
whom  the  judgment  was  rendered.  No  such  liability  on  the 
part  of  defendants  exists  in  this  case.  McNamee  v,  Moreland^ 
26  Iowa,  96,  is  also  cited.  But  the  party  to  the  action  was 
either  a  tenant  or  grantee  of  the  party  pleading  the  estoppel, 
and,  doubtless,  had  the  right  to  recover  against  him.  Noth- 
ing of  the  kind  is  in  this  case.  Counsel  on  this  point  cite 
Conger  v,  Chilcote^  42  Iowa,  18,  in  which  the  relation  of 
agency  existed  between  the  party  prosecuting  the  suit  and  the 
person  sought  to  be  bound  by  the  estoppel.  "We  conclude 
that  the  defense  of  former  adjudication  is  not  established. 

VI.     It  is  insisted  that  the  payment  of  taxes  in  contro- 
versy was  voluntarily  made,  with  full  knowledge  of  defend- 
ant's claim  of  title,  under  the  belief,  thrOuffh  a 

6.  TAXBS  upon  '  '  " 

faiid^lJay-      D^istake  of  law,  that  the  title  of  the  land  was  in 
beHef  of         the  Homestead   Company,  and    that,  therefore, 
i!ecovw7*&om  plaintiff  cannot  recover.     But  we   have  repeat- 
owner,  ^jy  jjgj^j^  ijj  ijjjg  cases,  that,  under  the  circum- 
stances disclosed  by  the  record,  plaintiff  may  recover.     It 
must  be  regarded  as  the  settled  rule  of  this  court,  and  is  not 
now  open  for  discussion.     Gooodnow  v.  Moulton  et  al,^  61 
Iowa,  555;  Goodnow  v.  TT^^Z^,  54  Id.,326;  Goodnow  v.  Litch- 
field,bd  Id.,  226;  Goodnow  v.  Stryker,  61  Id.,  261,  and  62 
Id.,  221. 

VIL  The  branch  of  the  case  to  be  next  considered  in- 
volves  the  right  of  .plaintiff  to  recover  interest  upon  the  pay- 
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7.  — : :  ments  made  in  satisfaction , of  the  taxes,  and  the 

est.    '  dates  at  which  interest  should  begin.     There  is 

no  statate  of  this  state  expressly  declaring  that  interest 
shall  be  paid,  except  npon  jadgments  and  decrees.  Code, 
§  2077,  fixes  the  rate  of  interest  upon  certain  classes  of  con- 
tracts, and  for  money  due  or  to  become  due  in  certain  cases, 
but  does  not  in  express  words  declare  that  interest  is  collect- 
ible thereon.  But  under  the  law,  as  declared  by  the  courts 
of  this  country  and  recognized  by  this  court,  upon  all  debts 
interest  is  chargeable,  unless  exempted  therefrom  by  con- 
tract. When  money  is  paid  for  the  use  of  another,  imposing 
an  obligation  upon  the  party  who  receives  the  benefit  of  the 
payment  to  re-imburse  the  party  paying,  interest  from  the 
day  of  payment  is  recoverable.  Gibhs  v.  Bryant^  1  Pick., 
118;  Eenss.  Glass  Factory  v.  Eeidy  5  Cow.,  587;  Sims  v. 
Willing  et  al.^  8  Serg.  &  R.,  103;  Milne  v.  HempubUoam,  3 
Teates,  102;  Ilsley  v.  Jewetty  2  Mete,  168. 

In  this  case,  defendant  enjoyed  the  benefits  of  the  pay- 
ments made  by  plaintiff  from  the  very  day  the  payments 
were  made.  Her  lands  thereby  were  relieved  from  tax  sales 
and  the  attending  penalties,  and  they  were  preserved  to  her 
against  titles  which  would  have  been  perfected  under  such 
sales.  These  benefits  began  on  the  very  day  of  payments. 
The  law  will  hold  plaintiff  liable  for  these  advances,  for  the 
reason  that  she  ought,  ex  aequo  et  hono^  to  reimburse  defend- 
ant, with  interest  from  the  day  of  payment.  This  conclusion 
we  announced  in  Goodnow  v.  StryJcer^  62  Iowa,  221. 

VIII.  As  the  payments  were  made  for  the  protection  of 
the  land  which  was  afterwards  adjudged  to  belong  to  defend- 

8. : :  ant,  equity  will  declare  and  enforce  a  lien  thereon 

upon  iauds.  for  the  sum  advanced.  This  is  in  accord  with 
the  rules  prevailing  in  that  forum  which  enforces  liens  for 
expenditures  made  for  the  protection  and  preservation  of 
property.  ,  It  would  surely  be  against  good  conscience  to 
deny  to  one  who  had  expended  his  money  for  the  preserva- 
tion of  the  property  of  another  a  remedy  against  that  prop- 
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erty,  and  subject  him  to  the  loss  of  the  sums  he  has  ad- 
vanced. We  have  held  that,  in  like  cases,  plaintiffs  were  en- 
titled to  liens.  Goodnow  v.  Moulton  et  al.j  51  Iowa,  555 ; 
Goodnov)  V.  Stryker,  62  Id.,  221. 

The  plaintiff  in  onr  opinion  is  entitled  to  a  lien  upon  all 
the  lands  collectively  for  the  gross  amount  of  the  payments 
for  taxes,  with  interest  as  above  pointed  out  We  discover 
no  ground  upon  which  we  can  support  the  conclusion  of  the 
court  below,  that  each  tract  of  the  lands  is  subject  to  a  Hen 
for  no  greater  sum  than  the  taxes  levied  thereon,  with  inter- 
est. Plaintiff  cannot  enforce  the  lien  of  the  county  for 
the  taxes,  nor  is  he  subrogated  to  the  rights  of  the  county. 
That  lien  and  those  rights  were  discharged  and  satisfied  by 
the  payment  of  the  taxes.  The  lien  to  which  he  is  entitled 
arises  in  equity,  which  will  perfectly  protect  him,  without 
subjecting  him  to  delay,  expense,  and  probable  defeat  of  his 
equities  to  some  extent,  by  imposing  the  lien  upon  the  sepa- 
rate tracts  of  land.  Defendant,  as  she  is  bound  by  the  law 
and  good  conscience  to  pay  the  sums  expended  by  plaintiff, 
can  interpose  no  objection  to  the  enforcement  of  the  judg- 
ment against  part  or  all  of  the  lands.  As  she  is  found  to  be 
the  debtor  of  plaintiff,  she  ought  not  to  dictate  a  remedy 
which  may  fall  short  of  full  relief.  In  good  conscience  she 
ought  to  pay  plaintiff  without  an  execution,  and  in  that  case 
the  character  and  extent  of  the  lien  would  be  of  no  concern 
to  her.  It  is  not  made  to  appear  that  any  other  parties  are 
interested  in  the  lands. 

The  decree  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  decree  in  accord  with  this  opinion,  or, 
at  the  option  of  plaintiff,  such  a  decree  may  be  entered  in 
this  court. 

Reversed. 
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The  Iowa  Homestead  Co.  v.  The  Des  Moines  Naviga- 
tion &  Railboad  Co. 

1.  This  case,  inYolying  the  same  qaestions  as  are  discnssed  and  decided  in 

paragraphs  three,  foar,  six  and  seven  (see  head-notes  2,  3,  6, 7)  in  the 
opinion  in  Ooodnow  v.  Litehjield,  ante^  p.  275,  the  conclusions  therein 
reached  are  followed. 

2.  Fraotioe  in  Supreme  Court :  review  limited  bt  printed  brief. 

A  point  not  presented  in  the  printed  brief  of  a  party  cannot  be  consid- 
ered, even  though  it  is  presented  in  oral  argument,  unless  it  be  done  by 
mutual  understanding  between  the  parties  and  the  court. 

Appeal  from  Webster  District  Court. 

Wednesday  April  23. 

Oeorge  Crane^  for  appellant. 

C.  II.  Oatchy  for  appellee. 

Beck,  J. — The  issues  and  facts  in  this  case  involved  in  the 
questions  made  and  discussed  by  the  counsel  of  the  respective 
parties  are  identical  with  those  considered  and  determined  in 
the  third,  fourth,  sixth  and  seventh  points  of  the  opinion  in 
Goodnow  V,  Litchfield^  ante^  p.  275.  The  questions  dis- 
cnssed in  the  second  and  eighth  points  of  that  opinion  are 
not  raised  by  the  pleadings  nor  discussed  in  this  case  by  coun- 
sel. The  petition  in  this  case  did  claim  a  lien,  the  right  to 
which  is  considered  in  the  eighth  point  of  the  foregoing  opin- 
ion, but  the  claim  by  an  amendment  was  afterwards  with- 
drawn. 

The  question  of  former  adjudication,  discussed  in  the  fifth 
point  of  the  foregoing  opinion,  is  not  discnssed  by  counsel 
for  defendant  in  this  case  in  his  printed  brief,  though  it  was 
pleaded  as  a  defense.  Counsel  for  plaintiff  in  this  case  filed 
a  printed  brief  used  in  the  former  case,  bnt  npon  the  fifth 
point  it  is  not  at  all  applicable,  for  the  reason  that  the  facts 
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invoWeiJ  in  tbe  pleas  of  former  adjudication  are  not  idei:i;::al 
in  each  case. 

The  two  cases  were  discnssed  at  the  oral  argument  togetLer, 
all  the  points  involved  in  each  case  being  considered,  l»at  vtr 
were  left  to  the  printed  briefs  and  abstracts  in  order  to  mak^ 
application  of  the  arguments  properly  to  the  separate  caees. 
Since  the  submission  of  the  cases,  counsel  for  each  ptftr  has 
been  called  upon  to  express  his  understanding  of  the  points 
to  be  determined  in  the  cases  separately.  Counsel  for  defend- 
ant claims  that  the  question  of  prior  adjudication,  while  not 
presented  in  his  printed  brief,  was  argued  orally,  and  is,  there- 
fore, in  this  case;  counsel  for  plaintiff  claims  that  it  is  not 
Certain  it  is  that  it  is  not  made  in  the  printed  brief  for  de- 
fendant, and  we  are  unable  to  say  that  it  was  made  on  the 
oral  argument  as  applicable  to  this  case.  The  counsel  for 
defendant  having  failed  to  present  this  point  in  his  brief,  he 
cimnot,  according  to  the  spirit  of  our  rules,  urge  it  in  oral 
argument.  In  view  of  the  want  of  agreement  between  coun- 
sel, we  are  required  to  hold  that  the  question  of  prior  adjudi- 
cation cannot  be  determined  in  this  case. 

Following  the  decision  of  the  preceding  case,  (Goodnow 
V.  Litchfield^)  the  decree  of  the  district  court  will  be  reversed, 
and  the  cause  will  be  remanded  for  decision  in  harmony  with 
that  opinion,  or,  at  plaintiff's  option,  such  a  decree  will  be 
entered  in  this  court.  It  will  be  remembered  that  no  lien  is 
claimed  in  this  case  as  in  the  other. 

REVBBflOa). 
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«3    2871 
|H)3    140' 

West  v.  St.  John.  |  es  swl 

1.  Beplevin:  fboh  sHERiFr  bt  purchaseb  of  pbopbrty  letied  on: 

notice:  burden  of  proof.  Where  defendant  as  sheriff  had  levied 
upon  certain  personal  property  as  the  property  of  the  execution  debtor, 
*  the  property  being  in  the  possession  of  the  debtor  at  the  time,  and  the 
plaintiff  sought  to  recover  the  property  from  the  sheriff  on  the  ground 
that  he  had  purchased  it  from  the  debtor  prior  to  the  levy,  held  that  the 
burden  was  upon  the  plaintiff  not  only  to  prove  the  purchase,  but  also 
to  prove  that  either  the  judgment  creditor  or  the  sheriff  had  notice  of 
such  purchase  prior  to  the  levy. 

2.  Exeoution:  duty  of  officer  to  levt  on  dbbtor^s  property: 

DISCLAIMER  BT  DEBTOR:  EFFECT  OF.  It  Is  the  duty  of  an  officer  hav- 
ing an  execution  to  levy  upon  the  debtor *s  property,  as  provided  in  sec- 
tion 3055  of  the  Code,  and  he  i^  not  required,  upon  a  mere  disclaimer 
by  the  debtor  of  any  interest  in  the  property,  to  postpone  the  levy  and  in- 
stitute an  inquiry  as  to  the  truth  of  the  statement.  So  held  in  an  action 
by  a  third  party  to  recover  the  property  from  the  officer.  How  the  ex- 
ecution plaintiff  might  be  affc^cted  by  such  disclaimer,  if  made  to  him- 
self instead  of  to  the  officer,  or  how  he  might  be  affected  if  the  debtor, 
at  the  time  of  the  seizure,  informed  the  officer  that  the  property  belonged 
to  some  third  party,  quaere. 

3. :  levy:  what  is  coscpetent  evidence  of.    The  proper  and  best 

evidence  of  what  an  officer  has  done  under  an  execution  is  the  written 
return  mad3  by  the  offic2r  thereon,  as  required  by  sections  3037,  3038  of 
the  Code ;  and,  in  the  absence  of  a  showing  that  a  return  has  been  made 
upon  the  original  execution  and  that  it  has  b3en  lost,  or  cannot  be  pro- 
duced, a  levy  thereunder  cannot  be  proved  by  a  copy,  nor  by  parol. 

4.  :  LETT  OF  not  ABANDONED  BT  PREMATURE  ISSUE  OF  SECOND 

EXECUTION.  Where  a  levy  has  been  made  under  an  execution  regu- 
larly issued,  the  mere  irregular  issuing  of  a  second  execution,  before 
the  return  of  the  first  one,  is  not  of  itself  sufficient  to  establish  an  aban- 
donment of  the  levy. 

Appeal  from  Mitchell  Circuit  Court. 

Wednesday,  Apbil  23. 

Action  for  the  recovery  of  an  undivided  interest  in  certain 
stacks  of  grain.  The  plaintiff  alleges  that  he  is  entitled  to 
the  possession  of  the  property  by  virtue  of  a  contract  with 
one  David  Pickel;  that  Pickel,  being  indebted  to  him  in  the 
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Bum  of  $268,  transferred  said  property  to  him  to  secure  the 
payment  of  said  debt,  and  with  the  agreement  that  the  pro- 
ceeds thereof,  after  deducting  the  expenses  of  threshing  and 
marketing  the  grain,  should  be  applied  in  payment  of  said 
debt;  that  this  contract  was  oral,  but  that  he  took  possession 
of  the  property  under  it;  that  defendant,  as  sheriff,  seized 
said  property  on  an  execnton  issned  on  a  judgment  against 
said  Pickel,  but  that  he  had  notice,  before  the  levy,  of  his 
(plaintiff's)  interest  in  the  property;  and  he  alleges  that  said 
levy  was  afterwards  abandoned;  that  the  execution  was  sar- 
rendered  and  returned  to  the  execution  plaintiff  for  the  pur- 
pose of  having  it  levied  on  other  property  in  another  county; 
and  that  other  property  belonging  to  Pickel,  and  situated  in 
Worth  county,  was  seized  upon  it 

The  defendant  in  his  answer  admits  that  he  levied  upon 
the  interest  of  said  Pickel  in  said  stacks  of  grain,  by  virtue 
of  an  execution  against  said  Pickel  in  favor  of  Gammon  & 
Peering,  and  he  denies  all  other  allegations.  There  was  a 
verdict  and  judgment  for  defendant,  and  plaintiff  appeals. 

M.  Jf.  Brown,  and  Z.  M.  Ryce^  for  appellant 

J.  II,  Sweeney^  for  appellee. 

Reed,  J. — I.  The  evidence  given  on  the  trial  tended  to 
prove  the  contract  between  plaintiff  and  Pickel,  substantially 
1.  bbplsvtk:  as  it  is  alleged  in  the  petition.  It  shows  that  the 
bv  ptiichaser  grain  was  raised  by  Pickel  on  the  farm  on  which  he 
leiiied  on:       lived,  and  which  he  cultivated  as  a  tenant.     When 

notice :  bur-  ' 

den  of  proof,  ^he  Contract  was  made,  a  portion  of  the  grain  was 
not  yet  stacked,  and  it  was  agreed  that  Pickel  should  finish  the 
stacking;  also,  that  he  should  protect  the  stacks  from  the  cat- 
tle until  plaintiff  could  thresh  the  grain.  Plaintiff  lived  a 
mile  and  a  half  from  the  place  on  which  Pickel  lived,  but  was 
on  that  place  when  the  contract  was  made,  and  the  stacks  were 
pointed  out  to  him.  He  went  to  the  stacks  a  number  of  times 
after  the  contract  to  look  after  them.     Defendant  made  the 
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levy  about  eight  or  ton  days  after  the  contract  was  made. 
Pickel  had  not  yet  finished  the  stacking  when  the  levy  \^a8 
made,  and  nothing  had  been  done  with  the  property  which 
would  in  any  manner  indicate  that  there  had  been  a  change  of 
ownership. 

The  only  evidence  which  it  is  claimed  had  any  tendency  to 
prove  that  either  defendant  or  the  plain tiflF  in  execution  had 
notice  of  plaintiflF's  purchase,  before  the  levy,  was  the  testi- 
mony of  Pickel,  who  swore  that  he  told  defendant  on  the  day 
of  the  levy  that  he  had  no  interest  in  the  property.  The  court, 
after  telling  the  jury  that,  if  the  property  remained  in  Pick- 
el's  possession  and  under  his  control  after  the  contract,  the 
sale  to  plaintifi^  would  not  be  valid  as  against  the  creditors  of 
Pickel  who  had  no  notice  of  the  sale,  but  that,  if  defendant, 
or  the  plaintiff  in  execution,  had  actual  notice  of  the  sale  to 
plaintiff  at  the  time  the  levy  was  made,  or  prior  to  that  time, 
they  acquired  no  interest  in  the  property  as  against  plaintiff, 
gave  this  instruction:  "But  on  the  question  of  notice,  the 
burden  of  proof  is  on  plaintiff  to  establish  the  same  by  a  pre- 
ponderance of  evidence."  The  plaintiff  assigns  the  giving 
of  this  instruction  as  error. 

The  position  of  counsel  is  that,  when  plaintiff  had  proved 
a  sale  of  the  property  by  Pickel  to  him,  which  was  good  as 
between  them,  the  burden  was  on  the  defendant,  who  was  dis- 
puting his  right,  to  establish  such  facts  as  would  defeat  it. 

The  satisfactory  answer  to  this  claim,  however,  is,  that 
plaintiff  is  asserting  a  right  to  the  property  as  against  the  de- 
fondant,  and  the  burden  is  on  him  to  establish  his  right.  To 
entitle  him  to  recover  as  against  defendant,  he  must  prove 
that  his  right  to  the  property  is  superior  to  that  claimed  by 
defendant.  His  right  to  the  property  as  against  Pickel  is  de- 
pendent on  the  single  fact  of  the  sale  by  Pickel  to  him;  but 
as  against  a  creditor  of  Pickel,  who  has  caused  it  to  be  seized 
on  process  against  Pickel,  it  is  dependant  on  two  facts,  viz., 
the  sale  by  Pickel  to  him,  and  notice  of  that  fact  to  the  cred- 
itor before  the  seizure;  and  it  is  manifest  that  he  is  not  en- 
VoL.  LXIII— 19 
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titled  to  recover  until  he  has  established  each  of  these  facte. 

II.     The  court  instructed  the  jury  that,  if  defendant,  at  the 

time  of  the  levy,  or  prior  to  that,  had  good  reason  to  suspect 

or  believe  that  plaintiff  had  a  claim  to  the  prop- 

TioN:  duty     erty,  it  was  his  duty  to  make  reasonable  inquiry 

of  officer  to  •"  .  -^  i.     n 

levy  on  debt-  to  ascertain  the  nature  and  extent  of  that  claim, 

or's  property:  ' 

debtorTeffe^cit  *^^  ^^^^^  ^®  would  be  chargeable  with  any  notice 
**'•  or  knowledge   which    such    reasonable   inquiry- 

would  have  given  him. 

It  then  gave  the  following  instruction:  ^*But  a  simple  dis- 
claimer, at  the  time  of  the  levy,  by  Pickel,  the  execution 
debtor,  of  having  any  interest  in  the  property,  would  in  itself 
not  have  been  sufficient  to  put  the  defendant  on  inquiry,  or  to 
justify  him  in  postponing  the  levy  and  incurring  the  risk  of 
having  the  execution  debtor  dispose  of  the  property,  or  other- 
wise place  it  beyond  defendant's  reach." 

Plaintiff  assigns  the  giving  of  this  instruction  as  error. 
The  objection  urged  against  the  instruction  is,  that  the  dis- 
claimer by  Pickel  that  he  had  any  interest  in  the  property 
was  equivalent  to  a  declaration  that  it  belonged  to  some  other 
party,  and  it  should  have  been  left  to  the  jury  to  say  whether 
this  was  sufficient  to  put  defendant  on  inquiry  as  to  whom  it 
belonged  to. 

We  think  the  instruction  is  correct.  "While  in  a  certain 
sense  defendant  was  the  agent  of  the  plaintiff  in  execution, 
his  duties  with  reference  to  the  levy  are  clearly  defined  by 
statute.  Section  3055  of  the  Code  provides  that  "an  officer 
is  bound  to  levy  an  execution  on  any  personal  property  in  the 
possession  of,  or  that  he  has  reason  to  believe  belongs  to,  the  de- 
fendant, or  on  which  the  plaintiff  directs  him  to  levy,  unless 
he  has  received  notice  in  writing  from  some  other  person,  his 
agent  or  attorney,  that  such  property  belongs  to  him." 

Now,  it  may  be  true,  if  the  officer,  when  he  is  about  to 
make  the  levy,  is  informed  that  the  property  which  he  is  about 
to  seize  belongs  to  another  than  the  defendant,  that  the  plaint- 
iff in  execution  would  be  affected  by  this  notice;  and  we  do 
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not  determine  that  the  plaintiff  in  execution  would  not  have 
been  put  upon  inquiry,  if  the  disclaimer  had  been  made  by 
Pickel  to  Tiira  in  person,  at  the  time  it  was  made  to  defend- 
ant. But  this  section  of  the  Code  leaves  the  officer  no  dis- 
cretion. His  imperative  duty  under  it  is  to  make  the  levy  at 
once,  and  it  is  certainly  not  his  duty,  on  a  mere  disclaimer 
by  the  defendant  of  any  interest  in  the  property,  to  institute 
an  inquiry  as  to  the  truth  of  the  statement. 

III.     Plaintiff  introduced  in  evidence  the  judgment  docket, 
whicli  showed  that,  before  the  execution  on  which  defendant 

,.  seized  the  property  was  returned,  a  second  execu- 

petentVvi^'  *^^^  ^^^  issucd  ou  the  judgment  of  Gammon  cfe 
ience  of.  Deering  v.  Pickel,  directed  to  the  sheriff  of  Worth 
county.  He  also  offered  in  evidence  what  was  claimed  to  be 
a  copy  of  this  execution,  with  a  return  thereon  by  the  sheriff 
of  Worth  county,  showing  a  levy  on  certain  personal  prop- 
erty. This  was  objected  to  as  incompetent,  and  the  objection 
was  sustained.  Plaiatiff  then  offered  to  prove  by  parol  that 
a  levy  had  been  made  in  Wortli  county  on  certain  personal 
property  by  virtue  of  the  second  execution,  but  the  evidence 
was  excluded  on  the  same  ground.  These  rulings  are  assigned 
as  error.  We  think  they  were  correct.  The  statute — sec- 
tions 3037  and  3038  of  the  Code — requires  llio  officer  to  make 
his  return  in  writing  indorsed  on  the  execution,  and  to  return 
the  writ  with  such  indorsement  to  the  office  of  the  clerk  who 
issued  it.  If  the  execution  was  lost  or  destroyed,  it  may  be 
that  it  would  be  competent  to  make  the  return  on  a  copy  of 
the  writ;  but  in  that  case  the  fact  of  the  loss  or  destruction 
of  the  writ  ought  to  be  shown  by  the  return.  The  paper  of- 
ferred  in  evidence  in  this  case  showed  nothing  of  the  kind, 
and  it  did  not  appear  but  that  the  writ  was  still  in  the  hands 
of  the  officer.  This  paper,  then,  was  in  no  sense  a  return  of 
the  execution,  and  it  was  not  competent  evidence  of  what  had 
been  done  by  virtue  of  the  writ.  As  the  return  is  required 
to  be  in  writing,  it  is  the  primary  evidence  of  what  the  of- 
ficer has  done  under  the  writ,  and  plaintiff  was  not  entitled 
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to  prove  the  doings  of  the  officer  by  parol,  until  he  had  shown 
that  a  return  had  been  made  and  had  been  lost,  or  that  it 
could  not  be  produced;  and  this  was  not  shown.  The  parol 
evidence,  then,  was  properly  excluded. 

lY.     The  court  instructed  the  jury  that  the  mere  issuance 
of  the  second  writ,  before  the  return  of  the  execution  under 

4. :  levy  which  the  levy  was  made,  would  not  of  itself  be 

doneit  by        Sufficient  to  establish  an  abandonment  of  the  lew. 

premature        rm..  /•!••  ..  .-i 

f?suaiice  of      The  fiTivmfl:  of  this  instruction  is  assisrned  as  error. 

second  exe-  o         o  o 

cutiou.  The  issuance  of  the  second  execution  before  the 

first  was  returned  was  irregular.  §  3025  of  the  Code. 
But  it  did  not  have  the  effect  to  vacate  the  levy  made  under 
the  first  writ.  It  is  the  issuance  of  the  second  writ  which  is 
forbidden  by  the  statute,  and  neither  the  first  writ  nor  what 
had  been  done  under  it  was  affected  by  its  issuance.  Neither 
did  it  indicate  a  purpose  by  the  plaintiff  in  execution  to 
abandon  the  levy  under  the  first  writ,  but  rather  the  contrary. 
If  he  had  intended  to  abandon  that  levy,  the  natural  course 
would  have  been  to  have  the  execution  returned  and  a 
second  one  issued.  By  procuring  the  second  writ  to  issue,  di- 
rected to  the  sheriff  of  another  county,  before  the  first  was  re- 
turned, he  indicated  his  purpose  to  retain  whatever  advantage 
he  had  obtained  under  the  first  writ,  and  there  was  no  other 
evidence  which  it  is  claimed  tended  to  show  an  intention  to 
abandon  the  levy.  We  think,  therefore,  that  the  instruction 
is  correct.     The  judgment  of  the  circuit  court  is 

Afffibmed. 
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Campbell  v.  Hamilton. 

1.  Sale:  op  personal  property  in  possession  of  third  person: 
validitt  op  as  aoainst  creditors,  a  sale  of  personal  property, 
which,  at  the  time  of  the  sale,  is  in  the  actual  possession  of  a  third  per* 
son,  is  valid  as  afirainst  the  creditors  of  the  vendor,  without  any  chaiige 
of  possession,  and  without  notice  actual  or  constructive  of  such  sale.  Sec- 
tion 1923  of  the  Code  has  no  application  to  such  case.  The  rule  applied 
in  this  case  to  cattle  in  the  possession  of  a  third  party  as  herder.  See 
cases  cited  in  opinion,  followed  and  distinf?uished. 

Appeal  from  Carrol  District  Court. 

Wednesday,  April  23. 

This  is  an  action  of  replevin  for  certain  cattle.  The  plaint- 
iff claims  to  be  the  absolute  owner  of  the  property.  The  de- 
fendant is  sheriff  of  Carroll  county,  and  claims  that  he  is  en- 
titled to  the  possession  of  the  cattle  by  virtue  of  an  attachment 
at  the  suit  of  one  Minchen  against  G.  W.  Campbell.  There 
was  a  trial  by  jury.  The  court  instructed  the  jury  to  return 
a  verdict  for  the  defendant,  upon  which  a  judgment  was  ren- 
dered, and  plaintiff  appeals. 

E.  M.  Betzer  and  M.  W.  Beach,  for  appellant. 

Geo,  W.  Paine,  for  appellee. 

Eothrock,  Ch.  J. — It  appears  from  the  evidence  that  G. 
W.  Campbell  was  the  owner  of  the  cattle  in  controversy.  In 
the  spring  of  1882,  one  Jordan  made  up  a  herd  of  cattle  com- 
posed of  those  belonging  to  different  owners,  and  put  them 
in  charge  of  a  boy  to  graze  upon  the  open  prairie.  G.  W. 
Campbell  put  the  cattle  in  question  into  the  herd  about  the 
first  of  June.  In  September  the  plaintiff  went  to  the  house 
of  G.  W.  Campbell,  and  they  went  out  on  the  prairie  to  the 
herd,  and  an  oral  contract  was  made  by  which  the  cattle  were 
sold  to  the  plaintiff,  and  the  plaintff  was  to  take  them  from 
the  herd.     Tlie  boy  in  charge  was  advised  of  the  sale,  and 
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that  he  should  let  the  plaintiff  have  them  if  he  came  for  them. 
A  few  days  afterwards  the  plaintiff  paid  G.  W.  Campbell  the 
full  contract  price  for  the  cattle.  Jordan,  the  proprietor  of 
the  herd,  was  not  advised  of  the  sale. 

After  the  cattle  were  paid  for,  and  while  they  were  still  in 
the  herd,  the  defendant  levied  the  attachment  upon  them.  It 
was  claimed  by  the  appellee  in  the  court  below,  and  the  court 
held,  that  the  sale  was  invalid,  under  section  1923  of  the  Code, 
which  is  as  follows: 

"Xo  sale  or  mortgage  of  personal  property,  where  the  ven- 
dor or  mortgagor  retains  actual  possession  thereof,  is  valid 
against  existing  creditors  or  subsequent  purchasers,  without 
notice,  unless  a  written  instrument  conveying  the  same  is 
executed,  acknowledged  like  conveyances  of  real  estate,  and 
filed  for  record  with  the  recorder  of  the  county  where  the 
holder  of  the  property  resides." 

It  has  been  held  by  this  court  that  this  section  of  the  stat- 
ute has  no  application  to  a  case  where  personal  property 
sold  is  nofat  the  time  of  the  sale  in  the  actual  possession  of 
the  vendor,  but  in  that  of  a  third  person,  who  retains  it  after 
the  sale.  Thomas  v.  Uillhouse^  17  Iowa,  C7;  Sansee  v. 
WiUon,  Id.,  582;  Case  c&  Co.  v.  Burrows,  54  Id.,  679. 

These  cases  hold  that,  where  the  property  at  the.  time  of 
the  sale  is  in  the  actual  possession  of  a  third  person,  as  a  les- 
see or  the  like,  a  sale  without  notice  and  without  a  change  of 
possession  is  valid.  And  it  is  wholly  immaterial  in  such 
case  whether  or  not  the  owner  has  the  right  to  immediate 
possession. 

The  cases  cited  by  counsel  for  appellee  are  not  in  point. 
They  do  not  involve  the  question  as  to  the  validity  of  sales 
where  the  seller  is  not  in  the  actual  possession  of  the  property. 

In  the  case  of  Sutton  v.  Ballou,  46  Iowa,  517,  the  cattle 
in  controversy  were  not  in  the  possession  of  a  third  person  at 
the  time  of  the  foreclosure.  They  were  upon  the  open  prairie, 
and  cared  for  and  herded  by  the  children  of  the  seller.  Before 
and  at  the  time  of  the  sale,  those  purchased  were  separated 
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from  the  others  in  the  herd,  and  the  purchaser  hired  the  sel- 
ler's boy,  througli  his  fatlier,  to  herd  them.  After  that  they 
remained  with  the  other  cattle  of  the  seller,  and  were  herded 
in  a  "bunch"  together.  These  facts  did  not  show  possession 
in  the  third  person  at  the  time  of  the  sale.  In  the  case  at 
bar,  the  owner  of  the  cattle  let  them  out  to  a  third  person  to 
herd  and  care  for  during  the  grazing  season,  and  they  were 
in  the  actual  control  and  possession  of  the  employe  of  the 
herder  when  the  sale  was  made. 

Some  point  is  made  in  argument  upon  the  testimony  of 
Jordan,  the  herder,  to  the  eflfect  that  G.  W.  Campbell  stated 
to  him  the  Saturday  before  the  attachment  was  levied  that  he 
had  been  out  to  the  herd  on  that  day  to  take  the  cattle  away, 
and,  finding  them  doing  well,  he  was  going  to  leave  them 
longer.  All  that  can  be  claimed  from  this  testimony  is  that 
it  serves  to  impeach  the  testimony  of  Campbell  as  to  his 
having  sold  his  cattle  to  his  brother,  and  that  was  a  question 
for  the  jury. 

In  our  opinion  the  cause  should  have  been  submitted  to 
the  jury  upon  the  evidence. 

Reversed. 


Conner  v.  Lono  et  al. 


Praotioe  in  Supreme  Court:  assignment  of  errors:  when  to  be 
Fir^D.  An  assiflfnmenfc  of  errors  filed  within  the  time  prescribed  in 
section  3183  of  the  Code  is  filed  in  time,  though  not  until  after  the  filing 
of  appellee's  argument.    BeUs  v.  Glenwood,  52  Iowa,  124,  distinguished. 

:  CERTIFICATE  OF  IHIAL  JUDGE  TO  EXPLAIN  RECORD.      It  is  UOt 

competent  in  this  court  to  explain  or  contradict  the  record  by  a  certifi- 
cate of  the  trial  judge,  and  such  certificate  will  be  stricken  from  the  files 
on  motion.    Pearson  v,  Maxfield,  47  Iowa,  135,  followed. 

Judicial  Sale:  of  real  estate  under  execution:  status  of  title 

AFTER   expiration  OF  TIME  FOR  REDEMPTION  AND   BEFORE  DEED 

MADE.  Where  real  estate  is  sold  upon  execution  subject  to  redemption, 
the  equitable  title,  after  the  expiration  of  the  year  for  redemption,  but 
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before  the  sherff 's  deed  is  made,  is  in  the  person  entitled  to  the  dee^l. 
while  the  lepral  title  rem:iins  in  the  execution  debtor,  or  his  grantees ;  and 
in  sQch  case,  where  the  title  is  in  dispute  between  the  legal  and  equita- 
ble owners  thereof,  it  would  be  error  to  render  a  decree  quieting  the  tiUe 
in  the  legal  owner.  And  such  decree  was  equally  erroneous  in  this  case, 
where  a  deed  had  been  made  pursuant  to  the  sale,  but  the  same  was 
premature,  because  made  before  the  time  for  redemption  had  expired. 
Such  deed,  if  it  conveyed  no  title  to  the  grantee,  divested  him  of  none. 


4.  :  :  DEED  TO  ONE  NOT  PURCHASER:  PRESUMPTION  OF  IN- 
TEREST. Where  a  deed  is  made  pursuant  to  a  sheriff 's  sale,  but  is 
made  to  one  not  the  original  purchaser,  it  will  be  presumed,  in  the  ab- 
sence of  a  contrary  showing,  that  the  purchaser  has  transferred  his 
interest  to  the  grantee  named  in  the  deed. 

5.  Practice  in  Supreme  Court ;  character  op  appeal  determined 

FROM  WHOLE  RECORD.  Although  the  record  in  this  case  (in  equity) 
recites  that  an  issue  of  fact  was  tried  and  determined  by  the  court  below, 
but  no  evidence  is  certified,  and,  taking  the  whole  record  together,  this 
court  is  satisfied  that  the  case  was  in  fact  decided  and  the  judgment 
rendered  on  a  demurrer,  and  it  appearing  that  there  was  error  in  the 
ruling  on  the  demurrer,  held  that  the  judgment  should  be  reversed. 

Appeal  J^rom  Guthrie  Circuit  Court. 
"Wednesday,  April  24. 

Plaintiff  brought  this  action  in  equity  to  quiet  title  in 
him  to  a  tract  of  one  hundred  and  twenty  acres  of  land.  De- 
fendants answered,  denying  that  plaintiff  was  the  owner  of 
the  land  and,  in  a  cross  petition,  the  defendant,  H.  E.  Long, 
alleged  that  he  was  the  unqualified  owner  of  said  land,  and 
prayed  that  the  title  be  quieted  in  him  as  against  plaintiff. 

Plaintiff  filed  a  demurrer  to  the  cross-petition,  which  was 
overruled,  and  plaintiff  electing  to  stand  on  this  ruling,  judg- 
ment was  entered  dismissing  his  petition  and  quieting  the  title 
to  the  land  in  defendant.     Plaintiff  appeals. 

C.  A.  <&  J.  G.  Berry ^  and  G,  E,  McCaughan^  for  appellant. 

Fogg^  Long  (k  Neal^  for  appellees. 

Reed,  J. — T.  The  assignment  of  errors  in  this  case  was 
served  on  appellee  and  filed  with  the  clerk  at  the  same  time 
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.    appellant's  reply  to  the  arffunient  of  appellee  was 
i.pRAoncBln     ^^     ,         ,    ^     ,         .         ,,         ...    1  . 

supreme         served  and  filed.     Appellees  filed  a  motion  to 

court:  assign-  ** 

Srore:'  when  strike  the  assignment  of  errors  from  the  files  and 
to  be  flied.  ^^  dismiss  the  appeal,  on  the  ground  that  the  assign- 
ment was  filed  too  late. 

Section  3183  of  the  Code  provides  that  the  assignment  of 
errors  shall  be  filed  with  the  clerk,  and  a  copy  of  the  same 
be  served  on  appellee,  or  his  attorney,  ten  days  before  the 
first  day  of  the  trial  term.  In  this  case  it  was  served  and 
filed  more  than  ten  days  before  the  first  day  of  the  term.  It 
was,  therefore,  in  time,  although  not  served  or  filed  until  af- 
ter appellees'  argument  was  filed.  The  motion  is,  therefore, 
overruled.  In  JBetts  v.  Glenwoody  52  Iowa,  124,  cited  by 
appellees  in  support  of  the  motion,  the  facts  were  entirely 
different.  The  assignment  of  errors  which  was  disregarded 
in  that  case  was  not  filed  within  the  time  required  by  the 
statute,  and  was  disregarded  for  that  reason. 

II.  It  is  recited  in  the  decree  of  the  circuit  court  that 
plaintiff  elected  to  stand  on  his  demurrer,  and  that,  failing 
2. .  cer-  ^^  appear  farther  and  plead  or  reply  to  defend- 

triaUu(S?e  to  ants'  cross  petition,  a  default  was  entered  against 
cordu    **"      him,  and  that  the  court,  having  heard  the  proofs 
and  inspected  the  pleadings,  found  that  defendant,  H.  E.  Long, 
was  the  owner  of  the  land  in  question. 

Appellant  filed  with  his  reply  what  purports  to  be  a  cer- 
tificate of  the  trial  judge,  to  the  effect  that  no  trial  was  in 
fact  had,  and  no  evidence  was  introduced,  but  that  the  judg- 
ment was  based  upon  the  admission  of  plaintiff,  in  that,  hav- 
ing demurred  to  the  answer  and  cross-petition,  he  admitted 
the  well  pleaded  averments  thereof.  Appellees  have  filed  a 
motion  to  strike  this  certificate  from  the  files.  This  motion 
is  sustained.  It  is  not  competent  to  explain  or  contradict  the 
recital  of  the  record  by  the  certificate  of  the  trial  judge. 
Pearson  v.  Maxfield^  47  Iowa,  135. 

III.  The  cross  petition  alleges  that  defendant,  H.  E.  Long, 
is  the  owner  of  the  lands  in  question.     An  abstract  of  title  is 
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3.  JUDICIAL  attached,  My  which  it  is  shown  that  J.  W.  Stewart 
estate  imder  became  the  owner  of  the  land  in  question  oa  the 
status  of  title  4th  day  of  June,  1872.     On  the  25th  day  of  July, 

after  exDlrsi'  */  *  ni  j  i 

lion  of  time     1873,  hecouveyed  to  Joshua  Martin,  who  on  the 

forredemp-  '  •'  ' 

foredeed^"     ^^^  ^^7  ^^  ^^  Same  month  conveyed  to  D.  W. 

made.  geott,  and  on  the  4th  day  of  October,  1S73,  Scott 

conveyed  to  J.  T.  Greene.  Each  of  these  conveyances  was  by 
warranty  deed.  On  the  8th  of  June,  1882,  Greene-  con- 
veyed by  quit-claim  to  H.  E.  Long,  and  on  the  13th  of  the 
same  month  he  conveyed  by  warranty  deed  to  Charles  S.  Fogg, 
and,  on  the  16th  of  August  following,  Fogg  reconveyed  to 
Long  by  quit-claim. 

It  is  alleged  in  the  cross-petition  that  on  the  second  of 
July,  1873,  an  attachment  suit  was  instituted  in  the  Guthrie 
district  court  by  Phelps  &  DeLano  against  J.  "W.  Stewart, 
and  the  attachment  issued  in  said  cause  was  levied  on  said 
lands,  and  that,  on  the  2d  of  October  following,  judgment 
was  rendered  in  said  cause,  and  the  attached  property  was 
ordered  to  lie  sold  to  satisfy  said  judgment,  and  on  the  24th 
of  January,  1874,  the  land  was  sold  on  special  execution  is- 
sued on  said  judgment,  Phelps  &  DeLano,  the  plaintiffs  in 
execution,  being  the  purchasers;  and  on  the  27th  of  the  same 
month  the  sheriff  executed  a  deed  under  said  sale  to  one  R. 
R.  Tingley,  and  that  Tingley,  in  1877,  gave  a  quit-claim 
of  the  land  to  one  Parshall,  who  by  a  like  conveyance  con- 
veyed it  to  plaintiff.  It  is  also  alleged  that  the  land  was  sold 
subject  to  redemption,  and  that  the  sheriff's  deed  was  execu- 
ted before  the  expiration  of  the  time  for  redemption,  and 
that,  for  that  reason,  the  deed  is  void,  and  does  not  convey 
title  to  the  grantor.  And  the  prayer  of  the  cross-petition  is 
that  the  title  to  the  land  b3  quieted  in  defendant,  and  that 
the  cloud  cast  upon  the  title  by  the  sheriff's  deed  and  the 
subsequent  conveyances  under  which  plaintiff  claims  may  be 
removed. 

The  title  to  the  land  was  in  Stewart  when  the  attachment 
proceedings  were  instituted,  but  he  conveyed  to  Martin  be- 
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fore  the  judgment  was  rendered.  The  conveyance  from  Scott 
to  Greene  was  made  before  the  sale  on  execution,  and  the 
quit-claim  from  Greene  to  Long  was  made  more  than  eight 
years  after  that  sale.  It  will  also  be  observed  that  the  attach- 
ment proceedings  were  instituted  before  the  Code  of  1873 
tookeflFect,  while  the  judgment  and  sale  were  after  it  went 
into  effect;  and  a  question  much  discussed  by  counsel  in  ar- 
gument is,  whether  the  sale  is  governed  by  the  provisions  of 
the  statute  in  force  when  tha  proceedings  were  instituted,  or 
by  the  Code,  which  was  in  effect  at  the  time  of  the  sale. 
Under  the  statute  before  the  Code,  real  estate  sold  on  execu- 
tion was  not  subject  to  redemption,  unless  the  owner  filed  his 
election  before  the  levy  to  have  it  sold  subject  to  that  right; 
but,  by  sections  3101,  3102  of  the  Code,  the  right  to  redeem 
within  one  year  from  the  date  of  the  sale  is  reserved  to  the 
owner,  except  in  cases  where  the  judgment  is  appealed  from, 
or  a  stay  of  execution  is  taken.  The  circuit  court  held  that 
the  sale  was  governed  by  the  provisions  of  the  Code,  and  that, 
as  the  deed  was  executed  before  the  expiration  of  the  time  for 
redemption,  it  was  void,  and,  consequently,  plaintiff  had  no 
interest  in  the  property. 

We  think,  however,  that  the  case  does  not  call  for  a  decis- 
ion of  the  question  whether  the  sale  was  subject  to  redemp- 
tion or  not,  for,  concedinoj  to  defendant  what  he  claims  on 
that  question,  and  conceding  also  that  the  deed  is  invalid, 
we  think  he  is  not  entitled,  under  the  allegations  of  his  cross- 
petition,  to  have  the  title  to  the  land  quieted  in  him.  The 
proceedings  prior  to  the  eale  are  in  no  manner  questioned ; 
nor  is  any  question  made  as  to  the  regularity  of  the  sale;  but 
defendant  bases  his  right  to  recover  solely  on  the  gi-ound  that 
the  property  was  sold  subject  to  redemption,  and  no  deed  has 
been  executed  by  the  sheriff  since  the  right  to  redeem  expired. 
The  obvious  answer  to  his  position,  however,  is  that,  when 
the  right  to  redeem  had  expired,  all  right  and  interest  of  the 
former  owner  in  the  premises  expired  also;  and  if  the  deed 
which  was  executed  did  not  operate  to  vest  the  legal  title  in 
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'  the  grantee,  still  the  person  who  was  entitled  to  demand 
and  receive  a  deed  under  the  execution  sale  became  the 
equitable  owner  of  the  land  from  the  time  the  right  of  re- 
demption ceased.  The  right  to  redeem  from  the  sale  expired 
at  the  end  of  the  year  allowed  therefor,  whether  a  valid 
deed  was  then  executed  or  not.  Code,  §  §  3101, 3102.  And, 
as  between  the  former  owner  of  the  land  and  the  person  en- 
titled to  the  deed,  the  rights  of  the  latter  are  not  dependent 
on  the  deed.  No  rights  of  the  former  owner  of  the  land 
would  be  divested  by  it,  nor  would  it  create  any  additional 
rights  or  interests  in  favor  of  the  one  entitled  to  receive  it. 

All  that  remained  in  Greene,  then,  (the  owner  of  the  land 
at  the  time  of  the  sale,)  after  the  expiration  of  the  right  to  re- 
deem, was  the  naked  legal  title  to  the  land,  and  his  quit-claim 
to  defendant  transferred  that  title  to  him;  but  betook  it  sub- 
ject to  the  equities  of  the  one  who  was  entitled  to  a  deed  from 
the  sheriff  under  the  execution  sale;  audit  does  not  appear 
from  any  averment  of  the  pleadings  that  the  relations  or  rights 
of  the  parties  have  in  any  manner  been  changed  since  that 
conveyance.  But  it  is  claimed  by  appellee  that  it  does  not 
appear  that  plaintiff  ever  was  entitled  to  demand  a  deed  from 
the  sheriff. 

Phelps  &  DeLano,  the  plaintiffs  in  execution,  were  the  pur- 
chasers at  the  sale,  but  the  deed,  which  was  executed  three 

^  days  after  the  sale,  was  made  to  Tingley.     Why 

deed  to  one     the  deed  was  made  to  Tindey  instead  of  to  the 

not  purchas-  o    •/ 

tiononDter-'  purchasers  at  the  sale  does  not  appear.     But  it  is 
*^^  alleged  in  the  cross  petition  that  the  deed  was 

executed  under  the  sale  to  Phelps  &  DeLano.  The  presump- 
tion from  the  fact  here  alleged  is  that  the  interest  acquired 
by  the  purchasers  at  the  sale  was  in  some  manner  transferred 
to  Tingly,  and  that  the  sheriff  had  evidence  of  this  fact  when 
he  executed  the  deed ;  so  that  it  sufficiently  appears  by  this 
allegation,  we  think,  that  Tingley  acquired  the  interest  of  the 
purchaser  at  the  sale;  and  the  conveyance  from  him  to  Par- 
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shall,  and  from  Parshall  to  plaintiff,  vest  him  with  that  in- 
terest. 

IV.     It  is.  claimed  by  appellees  that,  whatever  conclusions 

we  may  reach  as  to  the  ruling  on  the  demurrer  to  the  cross- 

6.  PRACTICE     petition,  we  cannot  disturb  the  final  judgment  of 

coulft^^har-     the  circuit  court,  for  the  reason  that  the  record 

p^al'dete?      shows  that  an  issue  of  fact  was  tried  by  the  court 

mined  from  .11  1  i.-X.  11 

whole  record,  and  determined  adversely  to  plaintiff,  and   the 
evidence  is  not  before  us. 

The  answer  puts  in  issue  the  allegations  of  the  petition, 
and  the  decree  recites  that  the  court  heard  the  evidence  and 
inspected  the  pleadings,  and  determined  therefrom  that  plaint- 
iff had  no  interest  in  the  premises,  and  it  was  adjudged  that 
his  petition  be  dismissed.  But  we  are  satisfied  by  an  examin- 
ation of  the  whole  record  that  the  case  was  in  fact  decided 
and  the  judgment  rendered  on  the  demurrer.  The  record 
recites  that  upon  the  overruling  of  the  demurrer  to  the  cross- 
petition  plaintiff  elected  to  stand  upon  the  ruling,  and,  refus- 
ing to  appear  or  plead  further,  a  default  was  entered 
against  him,  and  judgment  dismissing  his  petition  and  quiet- 
ing the  title  in  defendant.  The  abstract  of  title  attached  to 
plaintiff's  petition  shows  that  he  was  claiming  title  to  the 
premises  under  the  same  conveyances  and  proceedings  which 
are  set  out  in  the  cross-petition,  and  against  which  defendant 
asked  relief  by  that  pleading.  "When  the  court  overruled 
the  demurrer  to  the  cross-petition,  it  in  effect  denied  every 
right  which  plaintiff  sought  to  establish  by  the  proceeding. 
Tliat  ruling  determined  adversely  to  plaintiff  every  question 
in  the  case,  and,  when  he  elected  to  stand  on  the  ruling  and 
refused  to  proceed  further,  nothing  remained  to  be  done,  ex- 
cept to  enter  final  judgment  against  him.  And  we  can  not 
presume  that,  after  having  elected  to  stand  on  the  ruling, 
plaintiff  went  through  the  idle  form  of  introducing  evidence 
to  establish  a  claim  which  the  court  had  just  decided  was 
not  valid  in  law.  Nor  do  we  think  that  the  record,  by  any 
fair  construction,  shows  that  this  was  done. 
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If  defendant  found  it  necessary  to  introduce  evidence,  after 
the  default  was  entered  against  plaintiff,  to  establish  his 
claim,  plaintiff's  right  on  this  appeal  is  not  affepted  thereby. 
The  judgment  of  the  circuit  court  is  reversed*  and  the  cause 
is  remanded  for  further  proceedings  in  that  court. 

Hevebsed. 
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Drake  v.  The  Chicago,  Eock  Island  &  Pacific  Railway 

Company. 

1.  RailroadB:  natxjbe  op  interest  n»  bight  op  way:  PREsrMPTioN. 
Where  a  railway  company  has  built  and  is  operating  its  road  over  a  tract 
of  land,  and  there  is,  on  the  one  hand,  no  evidence  that  the  company 
owns  the  land  which  it  occupies  with  its  road,  and  it  is  not  pretended, 
on  the  other  hand,  by  the  owner  of  the  tract,  that  the  company  is  a  tres- 
passer thereon,  it  is  fair  to  presume,  as  is  done  in  this  case,  that  the  com* 
pany  has  an  easement  in  the  land,  acquired  either  by  condemmition  or 
by  purchase. 


3. 


4. 


:  OBSTRUCTION  OP  SURFACE  WATER  BY  embankment:  LIABILITY 

OP  COMPANY.  Where  a  railway  has  an  easement  to  build  and  operate 
its  road  over  a  tract  of  land,  and  the  nature  of  the  land  is  such  that  the 
building  of  its  necessary  embankment  will  obstruct  and  throw  back 
upon  the  land  the  surface  water  naturally  flowing  therefrom,  to  the  dam- 
age of  the  owner  of  the  tract,  but  such  obstruction  caji  easily  be  pre- 
vented by  drainage  within  the  right  of  way,  the  company  will  not  be 
presumed,  in  acquiring  its  easement,  to  have  negotiated  or  paid  for  the 
right  so  to  obstruct  the  surface  water;  and,  if  it  does  so,  the  owner  of 
the  land  may  recover  his  damages  sustained  thereby.  Possibly  the  rule 
might  be  different  in  a  case  where  the  company  owns  the  fee-simple 
title  to  the  land  which  it  occupies. 

Nuisance:  created  by  grantor:  liability  op  grantee  without 
notice.  Where  the  grantee  of  an  easement  discovers  a  nuisance  in  con- 
nection therewith,  and  abates  it,  but  afterwards  permits  it  to  arise  again, 
he  is  liable  to  an  action  therefor  without  notice  to  abate  it,  even  though 
it  was  created  originally  by  his  grantor. 


:  obstruction  op  surpace  water:  separate  cause  op  action 

POR  each  year*8  damages:  statute  op  limitations.  Where  defend- 
ant had,  by  its  unlawful  obstruction  of  surface  water,  caused  damage  to 
plaintiff  for  more  than  five  years  prior  to  his  bringing  his  action  there- 
for, and  the  remedy  for  the  wrong  was  to  be  applied  by  defendant  on  its 
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own  premises  and  in  the  discharge  of  a  subsisting  obligation,  plaintiff 
properly  brought  his  action  to  recover  such  damages  as  he  had  sustained 
within  five  years  preceding,  and  such  action  was  not  barred  by  the  statute 
of  limitations  on  the  ground  that  a  cause  of  action  arose  out  of  the  same 
wrong  more  than  five  years  before.  Powers  v.  Council  Bluffs,  45  Iowa, 
652,  distinguished. 

5.  Evidence:  damages  to  land  b7  overflow:  measure  of.    Where 

land  bearing  growing  crops  is  damaged  by  reason  of  an  overflow  caused 
by  anotber*8  wrong,  the  true  measure  of  such  damages  is  the  difference 
between  the  value  of  the  premises  immediately  before  the  overflow,  and 
the  value  of  the  same  immediately  thereafter— the  growing  crops  being 
regarded  as  a  part  of  the  realty;  and  it  was  error  in  such  a  case  to  allow 
plaintiff  to  testify  how  much  com  he  thought  the  overflowed  land  would 
have  produced,  and  how  much  it  would  have  been  worth  per  acre,  bas- 
ing his  estimates  upon  the  crops  raised  by  him  on  other  land. 

6.  Bailroads:  condemnation  of  right  op  way:  what  damages  con- 

sidered AND  COMPENSATED.  In  the  argument  of  the  second  pobt 
above  noted,  held  that,  where  a  right  of  way  for  a  railway  is  condemned, 
the  land-owner  is  entitled  to  be  compensated  not  only  for  the  value  of 
the  land  taken,  but  for  all  inddental  injuries  which  must  necessarily 
result  from  the  proper  construction  and  maintenance  of  the  road;  and 
tlie  commissioners  will  be  presumed  to  have  considered  such  injuries  and 
to  have  allowed  compensation  therefor. 

Appeal  from  Van  Bur  en  District  Court, 

"Wedjtesdat,  Apeil  23. 

Action  to  recover  for  damages  alleged  to  liave  been  sus- 
tained by  reason  of  the  accuraulation  of  water  on  the  plaint- 
iff's land,  caused  by  the  construction  of  tlie  defendant's  em- 
bankment, without  the  construction  and  maintenance  of 
proper  ditches  and  culverts.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  were  rendered  for  the  plaintifT.  The 
defendant  appeals. 

M.  A.  Low,  for  appellant. 

H.  B,  Hendershot  and  Sloan,  Work  <&  Brown^  for  ap- 
pellee. 

Adams,  J. — The  road  was  constructed  in  1870  by  the  Chi- 
cago &  Southwestern  Railway  Company.     The  defendant  in 
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1872  succeeded  to  the  rights  of  that  company.  At  the  time 
the  road  was  constructed,  the  land  in  question  was  owned  by 
the  plaintiff's  grantor.  The  plaintiff  became  the  owner  in 
1874.  From  the  time  of  the  construction  of  the  road  in  1870 
to  1876,  no  damage  appears  to  have  resulted  to  the  land  in 
question.  In  the  latter  year  the  plaintiff  began  to  complain. 
Soon  afterward  the  defendant  constructed  a  ditch  along  its 
right  of  way  from  tlie  plaintiff's  land  to  an  opening  in  the 
road  where  the  same  was  constructed  upon  trestle  work. 
This  ditch  was  reasonably  successful  as  a  drain  until  ISSO, 
when  it  became  obstructed  by  accumulated  dirt  and  other 
matter,  and,  while  the  defendant  made  some  effort  to  remove 
the  obstructions,  they  were  not  in  fact  sufficiently  removed, 
and,  during  the  cropping  seasons  oi  1880  and  1881,  water  ac- 
cumulated upon  the  plaintiff's  land,  being  prevented  prima- 
rily by  the  embankment  from  escaping,  and  not  afforded  a 
sufficient  outlet  by  the  ditch.  Certain  crops  were  destroyed, 
and  a  portion  of  the  land  was  rendered  wholly  untillable. 
The  defendant  contends  that  it  did  not  become  liable  for  any 
damages^  and  that,  if  it  did,  this  action  is  barred  by  the  stat- 
ute of  limitations,  and,  furthermore,  that  the  court  mistook 
the  proper  measure  of  damages,  and  allowed  improper  evi- 
dence to  be  introduced. 

I.  The  first  question  which  presents  itself  is  as  to  whether 
the  defendant  owed  the  plaintiff  any  duty  in  respect  to  the 
surface  water.  The  court  below  thought  that  it  did.  It  gave 
an  instruction  in  these  words:  "In  my  judgment  a  railroad 
company  is  under  legal  obligation  in  constructing  its  rail- 
road through  the  country,  in  crossing  farms  and  land  gen- 
erally, to  so  construct  its  embankment  as  not  to  flow  surface 
water  back  upon  the  land  through  which  it  passes.  I  do  not 
think  that  the  common  law  with  reference  to  the  right  of 
owners  of  town  lots  or  other  lands  to  fight  surface  water 
from  them  can  justly  be  made  to  apply  to  railroad  compa- 
nies." 

The  general  doctrine  relied  upon  by  the  defendant,  to  the 
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effect  that  every  land-owner  lias  the  right  to  exclude  Burface 
water  from  his  premises,  was  fully  recognized  in  (^ Conner  v. 
The  Fond  du  Lacj  Amboy  ds  Peoria  Railway  Compam/^  52 
Wis.,  526,  and  held  to  apply  even  to  railroad  companies.  The 
court  in  that  case  said:  "The  company  has  only  obstructed 
a  ditch  which  drained  or  carried  off  surface  water  from  the 
plaintiff's  premises.  We  do  not  think  that  the  defendant  was 
hound  to  keep  that  ditch  open  on  its  own  land  for  the  con- 
venience of  the  plaintiff;  in  other  words,  the  owner  of  land 
is  under  no  legal  obligations  to  provide  a  way  for  the  escape 
of  mere  surface  water  coming  onto  his  land  from  the  land  of 
his  neighbor,  but  has  the  right  to  change  the  surface  so  as  to 
interfere  with  or  obstruct  the  flow  of  such  water."  In  Oan^ 
non  V.  Hargadouj  10  Allen,  106,  a  case  between  adjacent 
land -owners,  the  court  said:  "The  right  of  the  owner  of  land 
to  improve  and  occupy  it  in  such  manner  and  for  such  pur- 
poses as  he  may  see  ft,  either  by  changing  the  surface,  or  the 
erection  of  buildings  or  other  structures  thereon,  is  not  re- 
stricted or  modified  by  the  fact  that  his  land  is  so  situated 
with  reference  to  that  of  adjoining  owners,  that  an  alteration 
in  the  mode  of  its  improvement  or  occupation  in  any  por- 
tion of  it  will  cause  water,  which  may  accumulate  thereon  by 
rains  and  showers  falling  on  its  surface,  or  flowing  on  to  it 
over  the  surface  of  adjacent  lots,  either  to  stand  in  unusual 
quantities  on  other  adjacent  lands,  or  pass  into  and  over  the 
same  in  greater  quantities  or  in  other  directions  than  they 
were  accustomed  to  flow."  See,  also,  in  this  connection, 
Parks  V,  Newluryport^  10  Gray,  28 ;  Wilson  v.  The  Mayor^ 
1  Denio,  595;  Cairo  etc.^  Railway  Company  v.  Stevens^ 
73  Ind.,  278;  Barkley  v.  Wilcox^  86  N.  Y.,  140;  Morrison 
V.  Railroad  Company^  67  Me.,  353;  Lynch  v.  Mayor,  76  N. 
Y.,  60;  Taylor  v.  Fichas,  64  Ind.,  167;  SweU  v.  Cutis,  50, 
N.  H.,  439;  Gihls  v.  William,  25  Kansas,  214;  Grant  v.  AU 
len,  41  Conn.,  156. 

As  holding  a  different  doctrine,  the  plaintiff  cites  Ogbum 
V.  Connor,  46  Cal.,  846;  Tootle  v.  Clifton,  22  Ohio  St., 
Vol.  LXIII— 20 
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247;  Farter  v,  Durham^  74  N.  C,  767;  Oillham  v,  JUadison 
County  Bailway  Company ,  49  111.,  484;  Gormleyv.Sanford^ 
52  111.,  158;  Toledo  J  W.  db  W.  Bailway  Company  v.  Morri- 
son^ 71  111.,  616;  Livingston  v.  McDonald^  21  Iowa,  160; 
Cornish  v.  The  6\,  B.  db  Q.  Railway  Company^  49  Id.,  378 ; 

VanOrsdolv.  B.  C.  R.  &N.  Railway  Company^  56  Id.,  470. 
In  the  case  last  cited,  the  court  held  that  a  railroad  com- 
pany could  not  be  allowed  to  obstruct  a  natural  channel  of 
water.  In  Livingston  v.  McDonald^  the  court  held  that  the 
owner  of  the  higher  land  could  not  be  allowed  to  collect  water 
and  precipitate  it  in  increased  quantities  upon  the  land  below, 
to  the  injury  of  such  land.  The  question  as  to  whether  a 
land  owner  can  be  allowed,  by  changing  the  surface  of  his 
land  or  erecting  improvements  thereon,  to  prevent  the  escape 
of  surface  water  from  adjacent  land,  where  the  same  did  not 
flow  through  any  natural  channel,  has  never  been  determined 
by  this  court;  and  we  have  to  say  that  it  appears  to  us  that 
such  question  does  not  necessarily  arise  in  the  case  at  bar. 
The  cases  cited  arose  between  adjacent  owners. 

There  is  no  evidence  that  the  defendant  owns  the  laud 
which  it  occupies  with  its  road.  Its  right  was  probably  that 
1.BAILBOAD8:  of  an  easement.     It  is  not  claimed  by  the  plaint- 

terest  In  right  iff  that  the  defendant  is  a  mere  trespasser,  and, 

of  way:  pre-     .      ,,         ,  t*  .  .  ■• 

sumption.  in  the  absence  oi  any  averment  or  evidence  to 
that  effect,  we  could  not  assume  that  it  is.  The  parties  have 
proceeded  upon  the  theory  that  the  defendant's  occupancy  is 
rightful.  In  the  absence,  then,  of  evidence  as  to  the  extent 
of  the  defendant's  right  in  the  premises,  we  may  assume  that 
it  is  sufficient  to  make  its  occupancy  rightful,  and  we  cannot 
assume  more.  We  may  proceed,  then,  upon  the  theory  that 
the  defendant  has  an  easement.  The  plaintiff's  testimony 
shows  that  the  railroad  crosses  his  land,  and  we  find  no  evi- 
dence to  the  contrary.  The  defendant's  estate,  then,  appears 
not  only  to  be  an  easement,  but  it  is  one  to  which  the  plaint- 
iff's estate  is  the  subject  or  servient  estate.  The  easement, 
we  may  assume,  was  acquired  by  proceedings  for  condenma- 
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tion  under  the  statute,  or  by  purchase,  and  it  matters  not 
which. 

The  important  question  is  as  to  what  the  defendant,  or  its 
grantor,  the  original  owner  of  the  easement,  must  be  pre- 

2. :ob-    sumed  to  have  paid  for.     In  Stodghill  v.  The 

JSe  water  C,  B.  cfe  Q.  Railway  Company,  43  Iowa,  26,  it 
menu  Habiii-  was  held  that  the  defendant  paid  for  what  the 
pany*  commissioners  should  properly  have  considered 

in  their  estimate,  and  among  the  things  was  not  included  the 
right  to  divert  a  natural  stream  of  water.  On  the  other  hand, 
it  is  to  be  observed  that  in  Sabin  v,  Vermont  Central  Rail- 
way  Company,  25  Vt.,  363,  it  was  held  that  the  right  of  way 
damages  covered  the  right  to  cast  rock  on  the  adjacent  prem- 
ises by  blasting,  so  far  as  was  necessary  in  the  construction 
of  the  road.  The  draining  of  wells  and  the  diversion  of  water 
courses,  it  is  said,  are  covered  by  the  right  of  way  damages, 
where  the  same  are  necessary  in  the  construction  of  the  road. 
Proprietors  of  Locks  and  Canals  v.  Railroad  Company,  10 
Gush.,  385.  If  we  could  suppose  a  case  where  the  construc- 
tion of  a  railroad  would  necessarily  interfere  with  the  flow  of 
surface  water,  and  cause  it  to  accumulate  and  stand  on  the 
land  from  which  the  right  of  way  is  taken,  the  injury  that 
would  accrue  therefrom  should,  we  think,  be  considered  by 
the  commissioners  and  embraced  in  their  appraisement  of 
right  of  way  damages.  The  land  owner  is  entitled  to  be  paid 
not  merely  the  value  of  the  land  taken,  but  for  all  incidental 
injuries  which  must  necessarily  result  from  the  proper  con- 
struction and  maintenance  of  the  road.  Kucheman  cfe  Hinke^ 
tj.  The  C,  C.  <&  D.  Railroad  Company,  46  Iowa,  366;  /m- 
lay  V.  Railroad  Company,  26  Conn.,  249.  But  the  undis- 
puted evidence  in  the  case  at  bar  shows  that  the  drainage  of 
the  surface  water  from  the  plaintiff's  premises  was  easily 
maintainable  by  the  construction  and  maintenance  of  a  ditch 
along  the  defendant's  right  of  way  to  its  trestle  work.  The 
case  is  not  different  from  what  it  would  have  been  if  the  de- 
fendant could  have  effected  the  drainage  by  the  construction 
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and  maintenance  of  one  or  more  culverts.  Where  the  effect 
of  a  mere  embankment  would  be  to  obstruct  the  passage  of 
surface  water  and  cause  damage  to  the  premises  from  which 
the  right  of  way  is  taken,  but  sufficient  drainage  can  be  easily 
secured  by  a  ditch  or  culvert,  it  appears  to  us  that,  when  tlie 
company  applies  for  a  right  of  way,  it  could  not  be  presumed 
to  be  desirous  of  securing  and  paying  for  the  privilege  of 
obstructing  the  passage  of  the  water.  Such  being  our  view, 
we  could  not  say  that  the  right  to  obstruct  the  passage  of  the 
water  was  included  in  the  right  of  way  damages.  The  owner, 
then,  of  the  premises  from  which  the  right  of  way  was  taken, 
was  paid,  as  we  must  presume,  upon  the  theory  that  the  com- 
pany preferred  to  protect  him  against  this  incidental  injury. 
The  very  enjoyment  of  the  easement,  therefore,  carried  with 
it,  day  by  day,  the  obligation  to  furnish  this  protection.  Pos- 
Bibly  this  would  not  be  so  if  the  evidence  showed,  or  if  we 
could  assume,  that  the  company  acquired  the  fee  simple  title 
to  the  laud  which  it  occupies.  Without  committing  ourselves 
to  an  approval  of  the  instruction  as  a  general  and  unqualified 
proposition,  we  have  to  say  that,  as  applied  to  the  facts  of 
this  case,  it  appears  to  us  to  be  correct. 

II.  It  is  not  shown  that  the  plaintiff  expressly  notified  the 

defendant  of  the  effect  upon  his  land  of  the  construction  of 

the  embankment  without  suitable  drainage.    The 

S.  NUISANCE :       -      , 

created  by      defendant  insists  that,  inasmuch  as  the  embank- 

graiilor:  lia-  ' 

grautee'with-  "^^^t  was  not  constructed  by  itself,  but  by  its 
outnouce.  grantor,  it  did  not  become  liable  in  the  absence 
of  notice.  It  cites  and  relies  upon  Slight  v.  Chatzlaff^  25 
Wis.,  675.  In  that  case,  Ryan,  C.  J.,  said :  "When  a  lessee 
or  grantee  continues  a  nuisance  of  a  nature  not  essentially 
unlawful,  erected  by  his  lessor  or  grantor,  he  is  liable  to  ac- 
tion for  it  only  after  notice  to  reform  or  abate  it."  Citing 
McDonough  v.  GilTnan^  3  Allen,  264;  Johnson  v.  ZetoiSj  13 
Conn.,  307,  and  several  other  cases.  See,  also,  in  this  connec- 
tion, the  late  case  of  State  v.  Hohinson^  62  Iowa,  228.  But 
the  case  at  bar,  it  appears  to  us,  is  distinguishable.     The  de- 
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fendant  seems  to  have  become  aware  of  the  effect  of  the  em- 
bankment in  preventing  the  escape  of  surface  water  from  the 
plaintiff's  land,  and  actually  abated  the  nuisance,  but  after- 
ward suffered  the  nuisance  to  arise  again  by  suffering  the  ditcli 
to  become  obstructed.  We  have  discovered  no  decision  or 
principle  upon  which  we  could  hold  that  the  defendant  was 
entitled  to  notice. 

III.  We  have  next  to  consider  whether  the  plaintiff's  claim 
is  barred  by  the  statute  of  limitations.  The  first  injury  was 
4^ .  Ob-    sastained  in  1876.     This  action  was  brought  in 

su^to^eiS?  1882,  more  than  five  years  thereafter.  Without 
cluseoFa^**  question,  an  action  for  the  injury  sustained  in 
year's  dam*     1876  would  be  barred,  but  the  plaintiff  makes  no 

AffGS  •  statuta 

^limitations,  claim  ior  that  injury.  The  defendant's  position, 
however,  is,  that  the  moment  the  plaintff 's  land  was  over- 
flowed he  had  a  right,  if  the  circumstances  were  such  as  to 
give  him  a  right  of  action,  to  maintain  an  action  once  for  all, 
upon  the  theory  that  no  protection  would  be  furnished  him, 
and  that  his  damages  would  be  measured  by  the  diminution 
of  the  value  of  his  premises  by  the  construction  of  the  road 
in  the  manner  in  which  it  was,  without  ditch  or  culvert  then 
or  thereafter  to  be  furnished.  He  relies  upon  Powers  v. 
Council  Bluffs^  45  Iowa,  652.  In  that  case  the  whole  injury 
was  regarded  as  being  received  at  one  time,  and,  that  being 
more  than  five  years  before  the  commencement  of  the  action, 
it  was  held  to  be  barred.  But  the  injury  in  that  case  was 
of  such  a  character  that  it  was  beyond  the  city's  power  to 
remedy  it.  The  remedy  to  be  applied,  if  any,  was  by  the  con- 
struction of  a  wall  on  the  plaintiff's  premises,  where  the  city 
had  no  right  to  go.  The  remedy  in  the  case  at  bar  is  to  be 
applied  on  the  defendant's  premises,  and  that,  too,  in  the  dis- 
charge of  a  subsisting  obligation.  The  case  falls  under  Me- 
Connel  v.  ICibey  29  III.,  483,  and  Bowyer  v.  Cooky  4  Man- 
ning, Granger  &  Scott,  236.  In  our  opinion,  the  plaintiff's 
action  is  not  barred. 

IV.  The  plaintiff  was  allowed,  against  the  objection  of 
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the  defendant,  to  testify,  in  Bnbstance,  tliat  the  land  in  ques- 
ft.  BYiDsifcK:  tion  wonld,  if  it  had  not  been  flooded,  have  pro- 
^  iMid^roTer-  duced  as  much  com  as  he  raised  on  other  land, 
of.  '  and  that  he  gaessed  that  it  would  have  produced 

from  forty  to  fifty  bushels  per  acre,  and  that  the  com  would 
have  been  worth  $15  per  acre. 

It  is  not  usual,  we  think,  where  ungrown  crops  are  de- 
stroyed by  being  flooded,  to  allow  witnesses  to  go  into  a  defi- 
nite calculation  of  what  the  crops  would  have  been  worth, 
based  upon  evidence  as  to  the  quantity  and  value  of  other 
crops.  All  calculations  which  embrace  speculative  profits 
should,  as  far  as  the  nature  of  the  case  will  allow,  be  carefolly 
excluded.  Ungrown  crops  are  a  part  of  the  realty.  The 
injury  done  is  to  be  deemed  an  injury  to  the  realty.  The 
question  is  as  to  how  much  the  premises  were  diminished 
in  value.  In  Chase  v.  iT.  Y.  Central  B.  Co,^  24  Barb., 
273,  an  action  for  damages  sustained  by  reason  of  an  over- 
flow of  water  upon  the  plaintiff^'s  premises,  caused  by  the 
defendant's  embankment,  it  was  held  that  the  jury  was  cor- 
rectly  instmcted  that  the  measure  of  the  plaintiff's  damages 
was  the  difierence  between  the  value  of  the  plaintiff's  prem- 
ises immediately  before  the  injury  happened,  and  the  value 
of  the  same  immediately  al'ter.  Substantially  the  same  mle 
was  held  in  Easterhrooh  v.  Erie  H.  Co.j  51  Barb.,  94.  "Where 
the  flooded  premises  are  covered  by  an  ungrown  crop,  their 
value  should  of  course  be  estimated  with  reference  to  the 
crop.  But  then  the  estimate  should  be  made  with  reference 
to  the  crop  at  the  time  of  the  injury.  In  the  case  at  bar,  the 
flood  occurred  in  the  early  part  of  the  season,  when  the  corn 
was  for  the  most  part  about  a  foot  high.  The  pi*emi&e8  were 
enhanced  in  value  much  or  little  by  the  crop,  according  to  its 
condition  and  prospects.  But,  whatever  its  condition  and 
prospects  might  have  been,  it,  like  all  other  ungrown  crops, 
was  exposed  to  adverse  contingencies,  and  its  value  could  not, 
we  think,  properly  be  estimated  upon  the  basis  of  the  proven 
value  of  some  other  crop  which  matured,  because  the  very 
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fact  that  it  was  exposed,  and  was  involved  in  more  or  less  un- 
certainty, detracted  from  its  value  as  it  stood  at  the  time  of  the 
injury;  and  we  are  confined  in  our  estimate  to  that  time.  In 
other  respects,  also,  we  think  that  the  evidence  admitted  was 
unreliable.  It  appears  from  the  evidence  that  the  com  which 
was  destroyed  was  upon  low  ground.  The  neighboring  fields 
of  com  which  matured  must,  we  think,  have  been  upon  higher 
ground.  Now,  if  the  season  was  already  wet,  as  we  infer,  at 
the  time  of  the  injury,  it  seems  to  us  that  the  comparison 
sought  to  be  made  was  an  unsafe  one,  and  that  the  evidence 
should  have  been  excluded.  It  was  proper  to  show  any  fact 
or  circumstance  pertaining  to  the  condition  and  prospects  of 
the  crop,  so  far  as  the  same  were  discoverable  at  the  time  of 
the  injury,  because  sach  facts  and  circumstances  aflfected  the 
value  of  the  premises  at  that  time.  The  jury  was  entitled  to 
consider  whatever  it  may  be  presumed  would  have  been  con- 
sldeired  by  a  careful  person  desiring  to  buy.  Looking  at  the 
premises  in  this  way,  as  they  were  immediately  before  the 
injury,  and  again  immediately  al'terward,  they  would  arrive 
at  the  difference  in  value.  "We  may  also  say  that,  in  arriv- 
ing at  the  difference  in  value  of  the  premises,  they  should  not 
only  take  into  consideration  the  crops  destroyed,  but  those 
that  were  injured,  and  any  permanent  damage  which  the 
premises  sustained,  and  the  inconvenience,  if  any,  which  the 
plaintiff  necessarily  suffered  in  passing  from  one  part  of  his 
farm  to  another,  in  the  ordinary  discharge  of  his  duties  in 
carrying  on  the  farm. 

Whether,  if  it  had  been  shown  that  ho  could,  at  moderate 
expense,  have  relieved  his  land  from  the  accumulated  water, 
and  prevented  a  portion  of  the  injury,  such  fact  might  prop- 
erly have  been  considered  in  reduction  of  his  damages,  we 
need  not  determine,  as  no  such  question  has  been  presented. 
For  the  error  above  pointed  out  in  the  admission  of  evidence, 
the  judgment  must  be 

Reversed. 
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1.  Contract:  offer bt  letter:  written  acceptance  addrebskd  to 
THIRD  party:  intention  of  acceptor.  Where  one  orders  goods  by 
letter,  and  the  one  to  whom  the  order  is  directed  writes  to  the  person 
who  procured  it  a  letter  which  is  held  to  be  an  acceptance  of  the  order, 
the  acceptor  is  bound  thereby,  whether  he  intends  his  letter  to  be  shown 
to  the  person  making  the  order  or  not,  if  in  fact  it  is  shown  to  him. 

Adams  and  Reed,  J  J.,  from  their  yiew  of  the  issues,  dissent  from  the  order 
of  revexsa). 

Appeal  from  Polk  Circuit  Court. 

Wednesday,  April  23. 

Action  to  recover  damages  becanse  of  tho  failure  of  the 
defendant  to  deliver  one  hundred  barrels  of  cranberries,  as 
the  plaintiffs  claim  it  contracted  to  do.  Trial  by  jury,  ver- 
diet  and  judgment  for  the  defendant,  and  plaintiffs  appeaL 

Nourse  &  Kavffman^  for  appellants. 
Geo.  A.  Urtderwoody  for  appellee. 

Seevebs,  J. — The  defense  was  the  statute  of  frauds.  The 
burden  was  on  the  plaintiffs  to  establish  a  contract  in  writing, 
or  a  written  admission  of  an  oral  contract.  One  Barnes  pro- 
cured the  plaintiffs  to  order  cranberries  of  the  defendant. 
Such  order  was  in  writing,  and  is  as  follows: 

"Des  Moines,  Iowa,  October  3,  1881. 

"  Deae  Sir:  Please  ship  100  barrels  of  cranberries,  $6.75 
per  barrel,  delivered;  berries  to  be  as  sample  shown  us  by 
Mr.  Barnes.     30  days,  or  1  pr  cent  cash  10  days." 

This  order  was  delivered  to  Barnes,  and  by  him  forwarded 
to  the  defendant  in  Wisconsin.  The  defendant  wrote  Barnes 
as  follows: 

"  Norway  Eidoe,  Wis.,  October  5, 1881. 

<<Fbi£ND  Babnes:     By  delivery  I  mean  in  the  car  in  Dob 


APKIL  TERM,  1884.  813 

Warfleld  et  aL  ▼•  The  'Wiseonsin  Cnnberry  Co. 

Moines,  not  at  their  stores — simply  to  count  them  out.  Dray- 
age  is  3  to  4  cents  in  Chicago,  and  more  there.  Sent  to  your 
address  for  Watt  &  Co.  200  barrels  yesterday,  and  wrote  you 
very  fully.  Perhaps  they  will  take  whole  car.  If  so,  can 
send  Smith,  Warfield  &  Howell — 75  and  100,  and  the  ten 
barrel  man — 185;  and  Morrison  25 — 210,  all  in  one  car,  or 
leave  Mr.  Morrison  entirely  out  if  he  chooses.  Can  send  by 
the  15th.'' 

The  court  instructed  the  jury  as  follows:  "  You  will  first  in- 
quire and  determine  from  the  evidence  whether  or  not  the  letter 
of  October  5th,  marked  Exhibit  A,  was  written  in  response 
to  the  order  in  writing  of  the  plaintiffs.  If  you  fail  to  find  that 
it  was  not  so  written,  you  need  not  enquire  further,  but  return 
your  verdict  for  the  defendant.  But  if  you  find  that  it  was 
in  response  to  the  order  of  plaintiffs,  then  I  instruct  you  that 
it  is  a  sufficient  acceptance  of  the  order  of  the  plaintiffs,  if 
you  further  find  that  it  was  addressed  to  Mr.  Barnes  with  the 
intention  that  it  should  be  exhibited  to  the  plaintiffs,  and  that 
it  was  exhibited  to  them  by  him." 

It  will  be  observed  that  the  court  submitted  two  proposi- 
tions of  fact  to  the  jury:  Firsts  whether  the  letter  of  Octo- 
ber 5  was  in  response  to,  and  therefore  an  acceptance  of,  the 
order;  and.  Second^  whether  the  defendant  intended  Barnes 
to  show  the  letter  to  the  plaintiffs.  That  Barnes  did  show  it 
must,  under  the  evidence,  be  conceded. 

No  complaint  is  made  of  the  first  proposition,  but  appel- 
lant insists  that  the  second  is  erroneous,  and  that  the  law  is 
that  "  letters  addressed  to  a  third  party,  stating  or  affirming 
a  contract,  may  be  used  as  a  memorandum  of  it;"  citing 
Brown  on  Statute  of  Frauds,  4th  Ed.,  §  3540,  and  authori- 
ties there  cited. 

In  the  case  at  bar,  there  was  a  written  offer,  and,  on  plaint- 
iffs' theory,  a  written  acceptance  of  such  offer;  thus  making 
a  contract  in  writing.  But  whether  there  was  an  acceptance 
is  in  the  instruction  made  to  turn,  not  on  the  question  of 
acceptance  in  writing,  but  on  the  question  whether  it  was  in- 
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tended  that  the  writing  should  be  exhibited  to  the  plaintiffs. 
In  so  ruling  we  think  the  court  erred.  Kleeman  v.  CoUinSj 
9  Bush,  467;  Cook  v.  Barr,  44  K  Y.,  156;  Peabody  v, 
Sj(>eyer8 J  56  Id.,  230;   Moore  v.  Mountcastle^  61  Mo.,  424. 

The  principle  upon  which  these  decisions  are  based  we  un- 
derstand to  be,  that  the  statute  was  not  intended  to  apply 
to  written,  but  to  the  enforcement  of  oral  contracts,  when 
properly  evidenced,  as  by  the  admission  in  writing  of  the 
party  to  be  charged.  If  the  party  sought  to  be  charged 
has  in  writing  admitted  the  contract,  this  is  su£Scient,  as  we 
understand,  to  take  the  case  out  of  the  statute,  no  matter  to 
whom  the  writing  may  have  been  addressed. 

It  is,  however,  insisted  that  the  question  under  considera- 
tion has  been  ruled  differently  in  Steel  v.  Fife^  48  Iowa,  99. 
This  case  was  decided  correctly,  but  it  must  be  confessed  that 
there  are  some  expressions  in  the  opinion  which  should  have 
been  omitted,  as  they  have  a  tendency  to  cause  the  opinion 
to  be  misunderstood.  In  that  case  the  letter  relied  on  to  take 
the  case  out  of  the  statute  was  not  produced,  nor  was  it 
claimed  to  have  been  lost.  There  was  not,  therefore,  any 
written  admission  of  the  contract  introduced  in  evidence. 

The  appellee  insists  that  the  uncontradicted  evidence  shows 
that  the  letter  was  not  written  in  response  to  the  order.  We 
do  not  think  we  would  be  justified  in  so  concluding,  unless 
we  could  say  that  the  letter  on  its  face  so  shows.  We  deem 
it  best  not  to  prejudice  the  retrial  by  stating  our  i^casons  for 
this  conclusion. 

Reyebsbd. 

Adahs,  J.,  dissenting.  I  think  the  plaintiffs  failed  to 
show  a  right  of  recovery;  but  tlie  reason  I  think  so  is  not 
because  the  statute  of  frauds  stands  in  their  way,  but  because 
they  have  no  contract  of  any  kind. 

The  majority  opinion  proceeds  upon  the  theory  that  there 
was  evidence  of  an  oral  contract  taken  out  of  the  statute  by 
a  written  admission.     The  doctrine  propounded  is  that  it  was 
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not  necessary  that  the  contract  shonld  be  in  writing;  that  it 
was  sufficient  if  it  was  oral,  and  admiited  by  a  writing,  as  by 
a  letter  to  a  third  person. 

Whether  an  oral  contract  can  be  taken  out  of  the  statute 
by  a  written  admission  contained  in  a  letter  to  a  third  person 
1  do  not  undertake  to  determine.  For  the  purposes  of  the 
opinion,  it  may  be  conceded  that  it  can  be.  But  we  have  no 
such  question  in  this  case.  The  plaintiffs  do  not  declare  upon 
an  oral  contract.  If  there  is  any  contract  at  all,  it  is  because 
Taylor's  letter  constituted  an  acceptance^  and  not  because 
something  was  said  of  which  Taylor's  letter  written  after- 
wards constituted  an  admiaaian.  The  plaintiffs'  petition  is 
drawn  wholly  upon  the  theory  that  Taylor's  letter  constituted 
an  acceptance,  and  that  the  contract  was  made  by  reason  of 
such  acceptance.  The  doctrine,  then,  that  an  oral  contract 
can  be  taken  out  of  the  statute  by  a  written  admission  con- 
tained  in  a  letter  written  afterward  to  a  third  person,  is,  in 
my  opinion  wholly  foreign  to  this  case. 

Whether  the  instruction  is  correct  which  the  majority  of 
the  court  hold  to  be  erroneous  I  do  not  care  to  inquire.  It 
holds,  in  substance,  that  a  written  proposal  may  be  accepted 
in  writing  by  a  letter  to  a  third  person,  if  written  with  the 
intention  that  it  should  be  shown  to  the  proposer,  and  if  it  is 
shown  to  him.  I  do  not  inquire  whether  the  instruction  is 
correct  because  in  ray  opinion,  if  it  is  incorrect,  it  is  too  favor- 
able for  the  plaintiffs,  and  they  are  appellants. 

The  objection  made  by  the  majority  is  not,  as  I  understand, 
that  the  instruction  does  not  enunciate  a  correct  proposition 
of  law,  but  is  defective  in  that  it  should  have  contained 
another  and  distinct  proposition,  though  wholly  foreign  to  the 
question  of  acceptance.  I  think  that  the  court  below  did  not 
err  upon  such  ground,  for  two  reasons.  In  the  first  place,  it 
could  not  have  given  the  proposition  in  question  without 
going  beyond  the  issues;  and,  in  the  second  place,  if  there 
had  been  another  issue  of  such  a  character  as  to  make  the 
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proposition  applicable,  it  conld  not  properly  have  been  em- 
braced in  the  instruction  given. 

Mr.  Justice  Eeed  concurs  in  this  dissent. 


Faewell  bt  al.  v.  Jones  et  al. 

1.  ABsignment  for  Benefit  of  Creditors :  peefbbbhcb  bt  assiohob: 
FACTS  NOT  coNBTiTUTiKO.  W here  one  executed  chattel  mortfiraffes  upon 
all.his  property  to  three  of  his  creditors,  and  afterwards,  on  the  same 
day,  made  an  assignment  for  the  benefit  of  his  creditors,  sobject  to  the 
chattel  mortgaires,  bnt  it  appears  from  the  evidence  that  at  the  time  he 
made  the  mortgages  he  did  not  contemplate  making  an  assignment,  the 
assignment  cannot  be  held  to  be  void  as  including  the  mortgages,  and 
thus  preferring  creditors.    [See  Perry  v.  Vezina,  aute^  p.  25.] 

Appeal  from  Cass  Cvrcmt  Court. 
Wednesday,  April  23. 

The  plaintiffs  commenced  an  action  at  law  against  the  de- 
fendant, Jones,  and  caused  an  attachment  to  issue  therein, 
and  levied  the  same  upon  a  stock  of  goods  then  in  the  pos- 
session of  Geo.  E.  Pennell,  as  assignee  of  said  Jones  under  a 
general  assignment  for  the  benefit  of  creditors.  After- 
wards the  plaintiff  commenced  an  action  in  equity  against 
said  Jones  and  the  other  defendants,  to  set  aside  the  general 
assignment  made  by  Jones  to  Pennell,  and  to  set  aside  three 
chattel  mortgages  upon  the  goods,  made  by  Jones  to  the 
defendants,  McWaid,  Whitney,  and  McDaniels,  upon  the 
ground  that  the  mortgages  and  assignment  constituted  but 
one  general  assignment,  with  a  fraudulent  preference  among 
the  creditors  of  Jones.  There  were  answers  by  the  defend- 
ants, and  cross-petitions  by  the  mortgagees,  and  the  law 
action  was  consolidated  with  the  action  in  equity,  and  a  trial 
was  had  to  the  court,  and  a  judgment  was  rendered  for 
plaintiffs  against  the  defendant,  Jones,  for  the  amount  due 
plaintiffs,  and  the  plaintiffs'  petition  in  equity  was  dismissed, 
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the  assignmeDt  held  valid,  and  the  three  chattel  mortgaged 
M'ere  held  to  be  binding  upon  all  the  parties,  and  a  fore- 
closure of  them  was  decreed.     Plaintiffs  appeal. 

A.  S.  Chv/rchill  and  Flower^  Bemey  db  ChregoTy^  for  ap- 
pellants. 

Z.  Z.  DeLano  and  Willard  cfe  Hopper^  for  appellees. 

RoTHBOCK,  Ch.  J. — For  some  three  years  prior  to  the 
twenty-eighth  of  February,  1882,  the  defendant,  Jones,  was 
engaged  in  selling  merchandise  at  Atlantic,  in  Cass  county. 
Some  four  or  five  weeks  before  the  date  above  mentioned,  ho 
went  to  Colfax  Springs,  and  remained  there  for  the  benefit  of 
his  health,  and  returned  to  Atlantic  on  the  twenty-seventh 
day  of  February,  1882.  During  this  absence  his  business 
was  conducted  by  clerks.  In  the  forenoon  of  the  day  after 
his  return,  he  made  three  chattel  mortgages  to  the  defend- 
ants,  McWade,  Whitney,  and  McDaniels,  upon  all  of  his 
stock  of  goods  and  merchandise,  and  store  fixtures,  and  notes 
and  accounts,  and  upon  a  horse.  The  mortgages  were  all 
filed  for  record  within  a  few  minutes  of  each  other,  the  last 
filing  being  at  12:50  p.  m.  Afterwards,  and  on  the  same  day, 
Jones  executed  to  Pennell  a  general  assignment  of  the  same 
property,  subject  to  the  chattel  mortgages.  The  assignment 
included  all  of  the  property  of  Jones  not  exempt  from  exe- 
cution, and  was  filed  for  record  at  3:55  p.  m.  of  the  same 
day. 

Jones  was  insolvent  at  the  time  of  making  these  instru- 
ments. He  was  largely  indebted  to  the  mortgagees,  the 
plaintiffs,  and  others,  and  was  unable  to  pay  any  of  his 
debts,  without  a  sale  of  his  property;  and  his  property  was 
insuflScient  in  value  to  pay  his  debts.  It  is  provided  by  sec- 
tion 2115  of  the  Code,  that  *^no  general  assignment  of  prop- 
erty by  an  insolvent,  or  in  contemplation  of  insolvency,  for 
the  benefit  of  all  his  creditors,  shall  be  valid,  unless  it  be 
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TDade  for  the  benefit  of  all  his  creditors  in  proportion  to  the 
amount  of  the  respective  claims." 

It  is  claimed  by  counsel  for  appellants  that  the  three  mort- 
gages and  the  assignment  altogether  constituted  but  one 
transaction,  and  that,  because  of  the  preference  given  to  the 
mortgagees,  the  assignment  is  void  under  the  statute.  The 
evidence  upon  which  the  appellants  rely  to  establish  the  pro- 
position that  the  execution  of  the  tour  instruments  was  a 
contrivance  to  enable  the  debtor  to  make  a  general  assign- 
ment, and  at  the  same  time  prefer  certain  creditors,  is  circum- 
stantial in  its  nature.  It  consists  in  the  fact  that  the  instru- 
ments were  all  made  on  the  same  day,  that  they  were  all 
acknowledged  before  the  same  officer,  and  all  delivered  to  the 
recorder  by  the  same  person,  and  other  circumstances.  But 
the  direct  and  positive  evidence  in  the  case  is  that  the  mort- 
gages were  made  in  the  forenoon,  and  that  Jones  did  not  then 
contemplate  making  an  assignment.  So  far  as  it  appears,  he 
conceived  the  purpose  to  do  so  after  the  mortgages  were 
made,  and  after  the  parties  had  separated  at  noon.  We  arc 
quite  well  satisfied  from  the  evidence  that  the  plaintiffs  have 
not  shown  that  all  of  the  instruments  were  parts  of  the  same 
transaction. 

Without  such  showing,  the  case  does  not  fall  within  the 
rule  of  Van  Patten  cfe  Marks  v.  BvrTj  52  Iowa,  518,  and 
other  cases  determined  by  this  court 

AfFIBM£D» 
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1.  Practice:  motion  to  strikb  out  pakt  op  petition:  ebrorwith-       j[^  gi9 

OUT  PREJUDICE.    The  overruling  of  a  motion  to  strike  out  portions  of       '  ' 

the  petition  is  no  (jrround  for  reversal,  even  if  erroneous,  where  the  mo-       J^    §^ 

tion  did  not  strike  at  any  vital  part  of  the  petition,  and  the  sustaining       ■ 

of  the  motion  could  not  have  benefitted  the  appellant.  ^.$3  3i9l 

na9  8821 

2.  Evidence:  erroneous  admission  of:  error  without  prejudice. 

The  admission  of  evidence  which  was  immaterial  and  incompetent  is  no 
ground  for  reversal,  where  it  appears  that  the  evidence  so  erroneously 
admitted  could  have  wrought  no  prejudice  to  appellant. 

3.  :  statute  of  frauds:  objection  too  late.     The  objection, 

made  for  the  first  time  in  the  argument  in  this  court,  that  certain  evi- 
dence admitted  on  the  trial  was  inadmissible  under  the  statute  of  frauds, 
which  was  not  pleaded  as  a  defense,  comes  too  late,  and  cannot  be  con- 
sidered. 

4.  Sale  of  Personal  Property  for  Future  Delivery:  demand: 

TIME  OF  deliyert.  Under  a  contract  of  sale  of  personal  property,  to 
be  delivered  at  the  option  of  the  buyer  on  or  before  a  certain  date,  the 
buyer  has  the  right  to  demand  the  immediate  delivery  thereof  at  any 
time  up  to  that  date,  but  if  no  demand  is  made  until  after  the  time  stip- 
ulated, the  seller  is  entitled  to  a  reasonable  time  after  demand  within 
which  to  deliver. 

5.  :    OFFER  TO    deliver:    WHAT    18   SUFFICIENT!    READINESS  TO 

deliter:  DISPOSITION  OF  PERISHABLE  PROPERTY.  Under  a  contract 
of  sale  of  personal  property  for  future  delivery,  an  offer  in  writing  ex- 
pressing a  readiness  to  deliver,  made  on  the  part  of  the  seller,  is  suffix 
cient,  under  section  2105  of  the  Code,  to  bind  the  buyer,  in  a  case  where 
the  buyer  denies  his  obligation  to  accept  the  goods  under  the  contract; 
and  it  is  immaterial  in  such  a  case  whether  the  seller  has  or  has  not  the 
goods  ready  for  delivery  at  the  time  the  offer  is  made;  nor  is  he  com- 
pelled to  retain  the  goods,  if  of  a  perishable  nature,  beyond  a  reason- 
able time,  in  order  to  have  them  ready  for  delivery  whenever  the  buyer 
may  choose  to  accept  them. 

6.  Practice  in  Supreme  Court:  verdict  not  disturbed  where 

evidence  is  conflicting.  Where  the  evidence  is  conflicting,  the  re- 
fusal of  the  trial  court  to  grant  a  new  trial,  on  the  ground  that  the  ver- 
dict is  not  sustained  by  the  evidence,  will  not  be  disturbed,  even  in  a 
case  where  this  court  has  doubts  as  to  the  sufficiency  of  tho  evidence. 

7.  Evidence:  parol  to  enlarge  written  contract:  degree  of 

PROOF  required.  Where  it  is  sought  in  an  action  at  law  to  enlarge  a 
written  contract  by  a  subsequent  parol  contract,  the  rule  applicable  to 
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jury  trials  preyails,  viz.,  that  the  issQes  are  to  be  detennined  by  a  pre- 
pooderance  of  the  evidence;  and  an  instruction  to  the  effect  that  plaint- 
iff must  establish  the  enlargement  of  the  contract  by  evidence  "clear, 
satisfactory,  and  not  made  up  of  mere  loose  and  random  statements," 
was  as  favorable  for  defendant  as  he  could  demand.  The  rule  in  equity, 
where  it  is  sought  to  sliow  that  a  deed  absolute  on  its  face  is  in  fact  a 
mortgage,  and  in  like  cases,  is  different.  See  cases  dted  and  dis- 
tinguished. 

Appeal  from  Clarke  Circuit  CovH. 

Wednesday,  April  23. 

Action  at  law;  trial  by  jury;  verdict  for  plaintiff,  and 
defendants  appeal. 

Mclntire  Brothers^  for  appellants. 

Stuart  Bros,  and  John  Clianey^  for  appellee. 

Seevers,  J. — ^The  plaintiff  and  defendants  entered  into  the 
following  written  contract: 

"Osceola,  Iowa,  Dec.  5, 1879. 

"Geo.  C.  Holt  has  this  day  sold  to  S.  P.  Brown  &  Go. 
ten  thousand  pounds  choice  factory  butter,  at  26  cents  per 
pound,  put  up  in  patent  tin  pails,  to  be  delivered  at  said 
Brown  &  Co.'s  option  up  to  the  15th  day  of  January,  1880." 

The  plaintiff  claims  that  this  contract  afterward,  during 
December,  1879,  was  so  changed  by  parol  as  to  increase  the 
quantity  of  butter  to  twenty  thousand  pounds.  Ten  thousand 
pounds  of  butter  was  delivered  and  paid  for,  and  defendants 
denied  having  made  any  other  or  different  contract  than  that 
in  writing.  The  plaintiff  made  in  writing  what  he  claims 
was  a  suflScient  offer  of  performance  on  his  part,  and  brought, 
this  action  to  recover  damages  sustained  by  reason  of  the  de- 
fendants' failure  to  perform  on  their  part. 

The  defendants  denied  the  material  allegations  of  the  peti- 
tion,  and  pleaded  as  a  counter-claim  that  the  butter  delivered 
was  not  choice  factory  butter,  and  that  they  were  thereby 
gi*eatly  damaged. 
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Counsel  for  tlie  apellee  iDsists  that  the  abstract  is  incorrect, 
and  they  have  filed  an  amended  abstract.  The  correctness  of 
this  abstract  is  denied  by  counsel  for  appellants,  and  they  in- 
sist that  we  shall  examine  the  transcript  and  determine 
which  is  correct.  Instead  of  so  doing,  we  have  concluded 
to  disregard  the  amended  abstract;  and  in  the  determination 
of  the  case  have  relied  alone  on  the  appellants'  abstract. 

I.  The  defendants  filed  a  motion  to  strike  out  certain  por- 
tions of  the  petition,  which  it  is  insisted  the  court  errone- 

1.  pbactticb:  ously  overruled.  The  motion  did  not  strike  at 
Steike°out  any  vital  part  of  the  petition.  If  it  had  been 
Soii:%n^r~     Sustained,  the  defendants  would  not  have  been  in 

without  pre-  '       ,         /..    i  .^    .       .   t  . 

judice.  any  respect  benefited,  nor  were  their  rights  pre- 

judiced by  overruling  the  motion ;  besides  which,  the  mo- 
tion was  filed  after  an  amended  answer  had  been  filed. 

II.  It  is  assigned  as  error  that  the  court  erred  in  overrul- 
ing the  motion  to  suppress  the  deposition  of  David,  Isaac  and 

2.  EviDENCB :  George  Epler,  Milton  Holt,  R.  B.  Shurer  and 
mrS?on  of:   '  John  H.  Myer.     The  abstract  does  not  contain 

error  without  .  ,  .*.      t  -»  .  •. 

prejudice.  any  evidence  purporting  to  have  been  given  by 
the  three  witnesses  last  named,  and  the  motion  was  sustained 
as  to  the  deposition  of  George  Epler.  The  only  question, 
therefore,  which  we  can  consider  is,  whether  the  court  should 
have  suppressed  the  depositions  of  the  two  Eplers  first  above 
named.  Several  reasons  are  assigned  in  the  motion  to  sup- 
press,  more  than  one  of  which  are  apparently  well  taken,  if 
true;  but  we  cannot  determine  whether  this  is  so,  because  the 
abstract  only  contains  a  single  question,  and  answer  thereto, 
of  the  examination  in  chief  of  Isaac  Epler,  and  which  pur- 
ports to  be  an  answer  to  a  question  asked  David  Epler. 
Among  the  grounds  stated  in  the  motion  to  suppress  was 
that  the  evidence  of  the  witnesses  was  immaterial,  incompe- 
tent and  irrelevant.  This  objection  the  record  enables  us  to 
determine. 

The  only  evidence  stated  in  the  record  to  have  been  given 
by  Isaac  Epler  in  the  examination  in  chief  is  as  follows: 
Vol.  LXIII— 21 
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"  I  am  well  acquainted  with  the  kind  and  quality  of  but- 
ter put  up  by  Mark  Graly.  I  never  to  my  knowledge  hand- 
led butter  put  up  in  patent  tin  pails,  and  cannot  say  what 
effect  it  would  have  on  said  butter  from  Osceola,  Iowa,  to 
Leadville,  Colorado.  My  opinion  is  it  would  injure  it" 
The  evidence  of  David  Epler  is  in  substance  the  same.  It 
should  be  stated  that  the  defendants  were  doing  business  in 
Leadville,  Colorado,  and  the  butter  was  shipped  to  that  mar- 
ket. That  the  evidence  above  set  out  is  immaterial  we  think 
must  be  conceded.  Mark  Graly  is  the  man  who  packed  or 
put  up  plaintiff's  butter,  but  the  witness  does  not  state 
whether  the  quality  of  butter  put  up  by  Graly  was  good  or 
bad.  This  evidence  could  not  possibly  have  affected  the  de- 
fendants prejudicially.  The  witness,  also,  at  the  close  of  his 
evidence,  expresses  an  opinion  which  we  are  unable  to  see  he 
was  qualified  as  an  expert  to  express.  But  we  are  unable  to 
conclude  that  this  evidence  had  any  effect  on  the  jury  preju- 
dicial to  any  one.  It  must  be  remembered  that  the  material 
question  was  not  what  the  condition  of  the  butter  was  when 
it  reached  Leadville,  but  was  it  "choice  factory  butter"  at  tlie 
place  of  delivery — Osceola,  Iowa. 

We  have  examined  the  whole  evidence  with  special  refer- 
ence to  this  question,  and  are  forced  to  the  conclusion  that 
we  ought  not  to  reverse  this  case  because  of  the  admission  of 
the  evidence  above  set  out. 

III.  It  is  suggested  in  argument  that,  as  the  enlargement 
of  the  written  contract  was  by  parol,  it  was  within  the  statute 

^ .  gj^^    of  frauds,  and,  therefore,  as  we  understand,  it  is 

objectSn'too'  ^^^^^^^^^  ^^at  evidence  tending  to  establish  such 
late.  parol  contract  was  inadmissible.     It  is  exceed- 

ingly doubtful  whether  the  subject-matter  of  the  contract  is 
within  the  statute.  Code,  §  3665.  But,  be  this  as  it  may, 
the  statute  was  not  pleaded,  and  no  such  objection  was  made 
when  the  evidence  was  offered,  nor  is  it  assigned  as  error  that 
any  of  the  evidence  was  inadmissible  because  the  statute  re- 
quired it  to  be  in  writing.     The  first  and  only  time  we  find 
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the  statute  of  frauds  mentioned  is  in  the  argument  of  counsel. 
We  therefore  are  of  the  opinion  that  the  objection,  conceding 
it  to  be  well  taken,  comes  too  late. 

IV.     The  circuit  court  correctly  construed  the  written  con- 
tract, and  held  that,  up  to  January  fifteenth,  the  defendants 
4.  sAucof  per-  ^^^  ^^®  option  to  Call  for  the  butter  at  any  time, 
ert^Tfor"^^"     but  when  that  time  had  passed  without  a  demand, 
uveTv:  de-      the  plaintiff  was  entitled  to  a  reasonable  time  to 
for  delivery,    perform.     The  defendants  did  not  make  any  call 
or  demand  for  the  butter   under  the  contract.     It  is  not 
claimed,  therefore,  that  plaintiff  failed  to  perform  on  his  part; 
but  it  is  insisted  that  he  was  not  ready  to  perform — that  is, 
to  deliver  any  more  butter  than  he  did;  and,  as  he  was  paid 
for  all  he  did  deliver,  he  is  therefore  not  entitled  to  recover. 
The  court  held  that  an  offer  in  writing  expressing  a  readi- 
ness to  perform  was  suflScient,  under  the  Code,  §  2105,  and 

g ^^^^  that,  although  the  plaintiff  may  not  then  have 

wiwSfilsuk-    ^^^  butter  on  hand  to  perform  on  his  part,  yet  he 
n^  to'dS?*'    was  entitled  to  recover  of  the  defendants,  if  they 
tion'ofpe^h-  denied  the    contract,  or  denied    that   they  had 
eprope  y.  ^^^^  agreed  to  take  any  more  butter  than  had 
been  delivered.     We  think  the  construction  adopted  by  the 
court  is  correct.    Up  to  January  fifteenth  i  c  may  be  conceded 
that  the  plaintiff  was  bound  to  perform  whenever  he  was 
called  upon;  but  after  that  time  a  demand  was  required  to 
put  him  in  default,  and  we  think  he  was  entitled  to  a  reason- 
able time  to  perform  after  demand. 

After  the  fifteenth  of  January  there  was  no  time  of  per- 
formance fixed,  and  we  think  that  either  party  was  entitled  to 
a  reasonable  time  after  demand;  and  such  seems  to  be  the 
general  rule.  2  Parsons  on  Contracts,  660.  It  is,  however, 
said  that  section  2105  of  the  Code  does  not  apply  to  cases 
of  this  kind,  but  to  Bpecifio  personal  property;  and  it  is  said 
that  this  means  certain  designated,  specific  or  marked  prop- 
erty. We  do  not  think  this  is  the  proper  construction.  At 
common  law,  in  order  to  make  a  valid  tender  of  either  money 
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or  chattels,  the  thing,  whatever  it  was,  must  be  personallj 
tendered  to  the  party  entitled  thereto.  Now,  the  statute  dis- 
penses with  such  personal  tender,  and  provides  that  a  written 
offer  to  perform  is  equivalent  to  an  actual  tender.  Suppose 
one  owes  another. $100;  under  the  statute  he  may  offer  to 
pay  that  amount  of  money.  It  is  not  essential  to  the  validity 
of  the  tender  that  he  must  have  been  bound  to  deliver  certain 
specific  or  marked  coin  or  bills,  and  that  he  must  offer  to  de- 
deliver  such  bills.  So  here,  plaintiff  was  under  a  contract 
to  deliver  butter.  The  property  was  specified,  and  he  might 
offer  to  perform  by  tendering  butter — the  subject-matter  of 
the  contract.  We  understand  the  statute  to  mean  that,  when 
there  has  been  a  contract  entered  into  in  relation  to  personal 
property,  which  may  be  discharged  by  a  tender  of  the  prop- 
'  erty,  a  written  offer  to  perform  has  the  same  effect  as  an 
actual  tender.  We  therefore  think  the  court  did  not  err  in 
allowing  the  written  offer  to  perform  to  be  introduced  in  evi- 
dence. / 

It  is  further  insisted  that,  when  the  offer  to  perform  was 
made,  the  plaintiff  did  not  have  on  hand  the  required  amount 
of  butter  ready  to  deliver  at  any  time  when  the  defend- 
ants chose  to  say  they  were  ready  to  receive  it;  that  the 
butter  should  have  been  set  apart  and  kept  ready  for  delivery. 
But  it  appears  from  the  evidence  that  butter  speedily  de- 
teriorates, and  that  it  is  what  is  designated  as  perishable  prop- 
erty. Certainly  this  kind  or  class  of  property  should  not  be 
set  apart  and  kept  until  the  determination  of  a  lawsuit  If  the 
l)laintiff  had  the  butter  on  hand  when  he  offered  to  perform, 
we  think  the  defendants  had /a  right  to  expect  that  h^  would 
only  keep  the  butter  a  reasonable  time,  and  that  he  would 
sell  it  on  the  market  before  it  had  materially  deteriorated. 
This  we  think  the  plaintiff  was  required  to  do,  and  that  it  is 
immaterial  whether  he  had  the  butter  on  hand  when  the  offer 
to  pertbrm  was  made;  for,  if  the  defendants  declared  they  were 
ready  to  recieve  the  butter,  the  plaintiff  was  entitled  to  a 
reasonable  time  to  perform  after  such  acceptance,  which  can 
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only  have  the  eflTect  of  a  demand  made  by  the  defendants  on 
the  plaintiff. 

V.  The  court  on  its  own  motion  propounded  certain  in- 
terrogatories to  the  jury,  the  answers  to  which  are  entirely  con- 
6.  PBACTicE     sistent  with  the  general  verdict.     Counsel  for  the 

court:  ver-      appellants  insist,  however,  that  the  answers  to  the 

diet  not  dls-      .    ^  .     .  1  .1 

turbed  where  interroffatories  and  the  general  verdict  are  asramst 

evidence  i*.*^,  ,  ^ 

conflicting,  the  weight  of  the  evidence,  and  also  that  the  ver- 
dict is  against  the  instructions  of  the  court.  "We  have,  after 
much  reflection,  concluded  that  we  cannot  interfere  in  this 
respect.  The  close  point  in  oar  opinion  is  as  to  the  counter- 
claim, whether  the  finding  is  not  against  the  weight  of  the 
evidence.  This  depends  to  a  large  extent  upon  what  is 
^•choice  factory  butter  J''  that  is  to  say,  how  is  it  made  or 
manufactured?  Upon  this  question  the  evidence  is  conflict- 
ing, and,  while  we  would  have  been  just  as  well  satisfled  if 
the  circuit  court  had  granted  a  new  trial,  we  cannot,  under 
the  established  rule,  reverse  its  judgment 

VI.  The  court  instructed  that,  in  "attempting  to  enlarge 
the  written  contract  by  parol  evidence,  the  burden  is  upon 

the  plaintiff,  and  the  evidence  offered  for  this  pur. 
parol  to  en-     pose  must  be  clear  and  satisfactory,  and  not  made 

large  written    *  _ 


—i'^lL^J"  up  of  mere  loose  and  random  statements."     It  is 

gree  oi  prooi       * 

required.  insisted  that  this  instruction  does  not  state  the 
law  correctly,  and  that  an  instruction  asked  by  the  defendants, 
that  the  evidence  "must  be  clear,  satisfactory  and  conclusive," 
should  have  been  given.  In  support  of  this  view,  several 
cases  are  cited,  among  which  are  Corbit  v.  Smithy  7  Iowa, 
60;  Cooper  v.  Sheel^  14  Id.,  678,  and  Dally  v.  Cronkhite^ 
22  Id.,  222.  The  question  in  these  cases,  all  of  which  were 
in  equity,  was  whether  a  deed  absolute  on  its  face  could  be 
shown  to  l>e  a  mortgage  by  parol  evidence,  or  kindred  ques- 
tions. But  it  has  been  held  that  the  rule  which  prevails  in 
equity  is  not  applicable  to  trials  by  jury.  McAnnulty  v. 
Seickj  59  Iowa,  686.  In  such  actions,  the  rule  is  that  the 
issue  must  be  determined  by  a  preponderance  of  the  evidence. 
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The  iDBtraction  given  is  fully  as  favorable  as  the  defendant 
was  entitled  to. 

Affirmed. 


SOPEB  T.  ESPESBT  FT  AL. 

1.  Tax  Sales:  lakd  offered  without  bidders  for  two  or  more 
tears:  sale  for  less  than  all  taxes  due:  terms  of  REDEMPnoir. 
Where  land  liable  to  saJe  for  delinquent  faxeo  hw  been  adyertued  and 
offered  for  two  years  or  more,  but  paraed  for  want  of  bidders,  and  it 
finally  advertised  and  sold  for  less  (ban  the  whole  amount  of  taxes,  in- 
terest and  penalty  dae  thereon  at  the  time  of  sale,  under  the  prornkms 
of  Chapter  79,  Laws  of  1876,  (McCIain's  Statutes,  p.  216,)  the  owner 
cannot  redeem  the  same  from  such  sale  without  payinsr  the  full  amount 
of  the  taxes  due  at  the  time  of  sale,  with  the  interest  and  penalty  there- 
on. An  offer  to  pay  the  amount  for  which  the  land  was  sold,  with  in- 
terest and  penalties,  is  not  sufBcient  to  effect  redemption,  nor  to  justify 
the  treasurer  in  withholding  a  deed  from  the  purchaser  at  tax  sale. 

Appeal  from  Emmet  Circuit  Court. 

Wednesday,  April  23. 

This  case  was  submitted  to  the  circuit  court  upon  an 
agreed  statement  of  facts  eotered  into  between  the  plaintiff 
and  Espeset,  who  is  county  treasurer.  Tlie  question  sub- 
mitted to  the  court  was,  whether  the  plaintiff  was  entitled  to 
a  mandam,u8^  compelling  the  defendant,  as  treasurer,  to  exe- 
cute to  the  plaintiff  a  deed  for  certain  real  estate  sold  at  a 
sale  for  delioquent  taxes.  The  defendant,  Anderson,  on  his 
own  motion,  was  made  a  defendant,  and  allowed  to  contest 
the  relief  asked  by  the  plaintiff.  This  he  did  by  demurring, 
and  thereby  presented  to  the  court  the  question  whether 
under  the  facts  the  plaintiff  was  entitled  to  the  relief  asked. 
The  demurrer  was  overniled,  and  the  defendant,  Anderson, 
electing  to  stand  thereon,  tlie  court  directed  a  peremptory 
mandamvs  to  issue.     The  defendants  appeal.     . 
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T,  W.  Harrison^  for  appellants. 

F.  E.  Allen,  Geo.  E.  Clarke  and  Geo.  H.  Carr,  for 
appellee. 

Sbevbbs,  J. — The  facts  as  agreed  are  that  the  land  in  con- 
troversy was  subject  to  taxation  for  the  years  1873  to  1877, 
inclusive,  and  that  the  taxes  assessed  thereon  remained  due 
and  unpaid  at  the  date  of  the  sale  hereafter  named;  that  said 
land  had  been  legally  advertised  for  sale  for  delinquent  taxes 
for  more  than  two  years  prior  to  the  regular  tax  sale  for  the 
year  1878,  and  remained  unsold  for  want  of  bidders;  that  on 
the  twenty-first  day  of  July,  1879,  at  an  adjourned  tax  sale, 
begun  and  publicly  held  on  the  first  Monday  of  November, 
1878,  the  land  in  controversy  was  exposed  at  public  sale 
by  the  county  treasurer,  in  substantial  conformity  with  all 
the  requirements  of  chapter  79  of  the  Acts  of  the  Sixteenth 
General  Assembly,  at  which  time  and  place  one  Collins  bid 
ten  dollars,  which  was  the  liighest  bid  therefor;  that  Collins 
paid  the  amount  of  money  aforesaid  to  the  county  treasurer, 
who  executed  to  him  a  certificate  of  purchase;  that  the 
proper  notice  pertaining  to  the  execution  of  a  tax  deed  was 
personally  served  on  the  defendant,  Anderson,  in  whose  name 
the  real  estate  in  controversy  was  assessed  and  taxed  for  the 
year  1881,  and  proof  of  such  service  was  filed  with  the 
county  treasurer  on  the  fifteenth  day  of  September,  1882; 
that  in  December,  1882,  Collins  assigned  the  certificate  of 
purchase  to  the  plaintiff;  that  at  the  date  of  the  tax  sale  the 
total  amount  of  taxes,  interest  and  costs  on  said  land 
amounted  to  the  sum  of  $256.36,  and  said  property  was  of 
the  actual  value  of  $800,  but  encumbered  with  mortgages  to 
the  school  fund,  amounting  to  about  $375;  that  Collins  paid 
the  subsequent  taxes  assessed  on  said  land  for  the  years  1878, 
1879  and  1880,  and  in  July,  1882,  the  defendant,  Anderson, 
deposited  with  the  county  auditor  the  sum  of  $77.48,  intend- 
ing the  same  to  be  a  tender  of  the  amount  of  said  bid  and 
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Bubeequent  taxes  paid  by  the  purchaser,  with  penalties,  inter- 
est and  costs,  and  the  further  sum  of  $2.20,  costs  of  service 
of  the  notice  of  the  tax  deed,  and  said  sum  was  sufficient  for 
the  purpose  intended;  that  said  auditor  made  in  the  register 
of  tax  sales,  and  at  the  proper  place  therein,  the  following 
entry:  *"  Paid  by  L.  G.  Anderson  $77.48,  and  a  certificate  of 
redemption  demanded  and  refused,  July  26,  1882,  and  $2.20 
as  fees  for  service  of  notice;"  that  thereupon  the  auditor  is- 
sued and  delivered  to  said  Anderson  the  following: 

"  Auditor's  Office,  Ehhet  Countt, 
"Swan  Lake,  Iowa,  July  20, 1882. 
"  This  is  to  certify  that  Lewis  G.  Anderson  has  this  day 
paid  into  the  office  of  the  Auditor  of  Emmet  County,  Iowa, 
the  sum  of  seventy-seven  and  forty-eight  one  hundredths 
dollars,  for  the  purpose  of  redeeming  the  south-east  quarter 
of  section  36,  township  98,  range  33,  from  the  tax  sale 
of  July  21,  1879,  and  the  subsequent  taxes  paid  by  the 
purchaser,  to-wit:  June  10,  1879,  $16.30;  June  25,  1880, 
$14.02;  July  11,  1881,  12.46,  and  penalty  and  interest  on 
said  sale  and  paynients,  this  being  the  full  amount  of  the 
price  paid  by  said  purchaser  and  the  subsequent  taxes  paid, 
and  penalty  and  interest  thereon,  to  date. 

"  This  amount  is  paid  by  said  Lewis  G.  Anderson  under 
protest. 

"Witness  my  hand  and  the  seal  of  said  Emmet  county,  Iowa, 
this  26th  day  of  July,  A.  D.,  1882. 

"  Frank  Davey, 
[seal.]  ^^County  Auditor. 

"Also  $2.20  as  fees  of  sheriff  for  service  of  notice. 

"Frank  Da  vet, 

^''Courvty  Auditory 

A  copy  of  which  was  filed  in  the  county  treasurer's  office 
July  29,  1882;  that  no  redemption  from  said  sale  for  taxes 
has  been  made  or  attempted  other  than  said  tender  and 
deposit;  that  the  land  at  that  time  was  worth  not  less  than 
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$1000;  and  that  plaintiff  duly  demanded  a  deed,  which  the 
county  treasurer  refused  to  execute. 

I.  It  will  be  observed  that  the  county  auditor  refused 
to  issue  a  certificate  of  redem])tion,  or  to  regard  the  tender 
and  deposit  of  money  as  sufficient  for  that  purpose.  The  cer- 
tificate given  Anderson  states  the  facts,  but  it  does  not  con- 
tain the  statement  that  redemption  had  been  made  as  required 
by  section  891  of  the  Code.  But  the  certificate  does  show 
that  Anderson  had  tendered  and  deposited  all  that  was  due 
the  purchaser  at  tax  sale,  and,  if  this  was  sufficient  in  amount 
to  effect  redemption,  then  the  circuit  court  erred  in  granting 
the  relief  it  did  to  the  plaintiff.  To  this  question  we  turn 
our  attention. 

II.  The  Eevision,  §  763,  provided  that  wlien  land  was 
sold  for  delinquent  taxes  it  must  be  sold  for  the  amount  due 
at  the  time  of  the  sale.  If  any  less  sum  was  bid,  it  was  the 
duty  of  the  treasurer  to  disregard  it,  and  the  land  remained 
nnsold  and  the  taxes  unpaid.  If  sold,  the  same  could  be  re- 
deemed by  paying  the  amount  for  which  it  was  sold  and  the 
prescribed  interest  and  penalties.  Eevision,  §  779.  These 
provisions  were  incorporated  into  the  Code,  §  §  871,  890. 
Under  these  provisions  of  the  statute,  it  has  been  held  that  a 
sale  for  delinquent  taxes  divested  the  land  of  the  lien  of  all 
prior  unpaid  taxes.  Preston  v.  Van  Gorder^  31  Iowa,  250; 
Hough  V.  Easley^  47  Id.,  330.  In  1870,  an  act  was  passed 
providing  in  substance  that,  when  land  had  been  offered  for 
sale  for  two  or  more  years,  and  had  remained  unsold  for  want 
of  a  bidder,  it  might  be  sold  to  the  highest  bidder,  even 
though  the  amount  bid  was  less  than  the  taxes  due  and  un- 
paid. The  statutes  then  in  force  in  relation  to  redemption 
were  made  applicable  to  such  sales.  Chapter  40  of  the  acts 
of  the  Thirteenth  General  Assembly.  Under  these  provis- 
ions, the  land  owner  could  redeem  from  the  tax  sale  by  pay- 
ing the  amount  of  the  bid  (although  it  was  less  than  the 
taxes  due)  and  the  interest  and  penalties  due  tlie  tax  pur- 
chaser.    In  1876,  the  following  act  was  passed: 
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*'  Section  1.  Be  it  enacted  by  the  0«&eral  Assemblj  of  the 
State  of  Iowa,  That  it  shall  be  the  duty  of  tlie  several  county 
treaeurers  of  this  state,  on*  the  first  Monday  of  October  t» 
each  year^  or  at  any  adjourned  sale  thereafter,  to  offer  and 
sell  at  public  sale  to  the  highest  bidder  therefor  all  lands  and 
town  lots  which  then  remain  liable  to  sale  for  delinquent  taxes, 
and  which  have  heretofore  been  advertised  and  offered  at  pub- 
lic sale,  and  passed  for  want  of  bidders  for  two  or  more  years, 
by  giving  general  notice  of  such  sale  for  six  weeks  previous 
thereto  in  the  ofScial  papers  of  each  of  their  respective  coun- 
ties, which  said  notice  shall  refer  to  and  embrace  the  general 
provisions  of  this  act;  and  in  case  of  redemption  of  any  real 
estate  sold  under  the  provisions  of  this  acty  the  purchaser 
shall  only  receive  the  amount  paid  and  a  pro  rata  propor- 
tion of  the  penalty y  interest  and  cost. 

"Sec.  2.  Thatinascertaining  the  interest  and  penalties  to 
be  paid  upon  the  redemption  of  such  real  estate  from  such 
sale,  the  sum  due  on  any  piece  or  parcel  of  real  estate  sold 
under  and  by  virtue  of  the  provisions  of  this  act  shall  be  taken 
to  be  the  full  amount  of  taxes,  interest  and  costs  due  on  such 
parcel  at  the  time  of  such  sale,  and  all  the  provisions  of  the 
revenue  laws  of  Iowa,  not  inconsistent  with  this  act,  shall 
apply  to  such  sale,  and  to  the  redemption  of  any  real  estate 
sold  by  virtue  of  this  act;  and  the  amount  so  paid  for  any 
])arcel  of  real  estate  shall  be  apportioned  pro  rata  among  the 
different  funds  to  which  it  belongs. 

"  Sec.  3.  The  amount  of  taxes  due  on  any  real  estate  sold 
under  the  provisions  of  this  act,  in  excess  of  the  amount  for 
which  the  same  was  sold,  shall  be  credited  as  unavailable  tax 
to  the  county  treasurer  by  the  county  auditor,  apportioning 
the  amount  among  the  different  funds  to  which  the  same  be- 
longs. The  amount  of  such  excess  due  to  funds  belonging 
to  the  state  shall  be  reported  by  the  county  auditor  to  the 
auditor  of  state  as  unavailable,  who  shall  give  the  county 
credit  for  the  same."     McClain's  Code,  page  216. 

This  act  is  precisely  like  that  of  1870,  except  as  otherwise 
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indicated  by  the  use  of  italicized  words.  The  difference  be- 
tween these  Btatntes  as  to  redemption  is  clear  and  marked. 
Under  the  act  of  1876,  the  amount  due  on  the  real  estate  at 
the  time  of  the  sale,  in  case  of  redemption,  must  be  regarded 
as  the  full  amount  of  taxes,  interest  and  costs,  and  the  exist- 
iug  laws  relating  to  redemption  are  made  applicable.  Ko 
matter  how  much  less  than  the  amount  due  the  land  was  sold 
for,  in  order  to  redeem  there  must  be  paid  the  amount  due  at 
the  sale,  including  penalties,  interest  and  costs  which  accrued 
up  to  that  time.  It  seems  to  us  there  is  no  escape  from  this 
construction. 

This  view  is  strengthened  by  the  provision  in  relation  to 
the  amount  or  pro  rata  proportion  of  the  interest  and  penal- 
ties the  purchaser  is  to  recieve  in  case  redemption  is  made. 
The  intent  of  the  legislature  seems  to  have  been  that  a  per- 
son should  not  be  allowed  to  redeem  from  tax  sale  unless 
he  paid  the  amount  due  at  the  time  of  the  sale,  and  that,  if 
such  redemption  was  not  made,  the  purchaser  should  obtain 
a  tax  title  to  the  real  estate  sold. 

We  are  not  called  on  to  vindicate  the  statute,  but  it  is  prob- 
able that  the  thought  was,  if  land  had  been  offered  for  sale 
and  remained  unsold  for  two  years,  that  in  order  to  get  some 
part  of  the  revenue  it  should  be  sold  to  the  highest  bidder, 
and  that  it  was  unjust  to  the  other  tax-payers  to  allow  re- 
demption to  be  made  for  any  less  sum  than  the  amount  due 
at  the  time  of  the  sale.  It  can  be  readily  seen  that,  under  the 
law  of  1870,  it  was  the  interest  of  the  tax-payer  to  decline  to 
pay  his  taxes,  and  take  his  chances  that  no  one  would  bid  the 
amount  due,  and  thus,  in  case  it  was  sold  to  the  highest  bid- 
der, he  could  redeem  for  less  than  the  amount  due  at  the 
tax  sale. 

It  is  tnie,  there  was  tendered  to  the  tax  purchaser  all  that 
was  due  him,  or  at  least  this  will  be  conceded,  yet  no  redemp- 
tion  was  made,  simply  because  the  law  provides  that  the 
tender  and  payment  of  that  sum  is  not  sufficient.  It  no 
doubt  was  the  intent  of  the  statute  to  provide  against  a  com- 
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bination  between  the  purchaser  and  owner,  by  which  the  state 
would  or  could  be  deprived  of  revenue  to  which  it  was  justly 
entitled.  Counsel  for  appellant  insists  that  the  sale  divested 
the  tax  lien  for  all  taxes  remaining  unpaid,  and  the  cases 
above  cited  are  relied  on  to  support  this  position;  but  these 
cases  are  not  applicable,  because  they  were  made  under  stat- 
utes materially  diflFerent. 

We  are  unable  to  see  that  the  third  section  of  the  act  of 
1876  in  any  degree  aids  the  claim  made  by  the  appellants. 
It  has  no  bearing  on  the  question  of  redemption,  and  the  ob- 
ject of  the  section  is  plainly  indicated,  as  it  seems  to  us,  on 
its  face;  and  that  is  to  enable  the  treasurer  to  get  the  proper 
credit  and  readily  adjust  his  accounts. 

Affirmed. 
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1.  Contract:  for  pathsht  of  money  upon  bappeniko  of  a  contih- 

oency:  maturity  of:  duty  to  brino  about  the  continoent 
EVENT.  The  plaintiff,  in  one  coant  of  his  petition,  eonght  to  recoTer  of 
defendant  upon  a  written  promise  to  pay  money  when  it  ''shoold  bdc- 
ceed  in  sinkingr  a  shaft  on  its  leased  lands  and  derelofmig  a  paying  vein 
of  coal/*  the  contract  heing  silent  as  to  when  the  company  should  sink 
the  shaft,  or  as  to  what  efforts  it  should  make  to  do  so,  except  that  it 
provided  that  the  company  should  "use  all  reasonable  efforts  to  sell 
stock  to  raise  sufficient  money  to  dig  a  shaft:"— A^l/f  that  the  company 
was  not  bound  thereby  to  sink  a  shaft,  regardless  of  the  means  at  its 
command  and  of  the  prospect  of  striking  a  paying  vein  of  coal,  nor  was 
it  bound  to  sell  its  stock  at  less  than  par  to  raise  the  necessaiy  funds  to 
sink  a  shaft;  also  that  the  plaintiff  could  not  maintain  an  action  for  the  re- 
covery of  the  money  until  the  happening  of  the  event  named  in  the  coo- 
tract,  unless  he  could  show  that  the  company  acted  in  bad  faith,  or  that 
its  officers  abused  their  discretion,  with  the  intent  to  defer  and  defeat 
the  happening  of  that  event,  and  thus  to  defraud  the  plaintiff  of  his 
rights  under  the  contract. 

2.  Corporatioiis :  bale  of  stock  by  directobs  for  less  than  par: 

ULTRA  TIRR8.  It  IB  held  in  this  case,  arguendo,  that  the  officers  of  a 
corporation  cannot  properly  sell  the  corporate  stock  for  less  than  its  par 
value. 
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8.   :  MISKANAGBKBNTOr:  ACTION  FOB  9 AMAOBS  BT  STOCE-HOIiDBB. 

A  holder  of  corporation  stock  cannot  maintain  an  action  against  the 
company  for  damages  in  the  depreciation  of  his  stock,  resulting  from  the 
mismanagement  of  the  affairs  of  the  company,  unlees  he  shows  that  the 
injury  which  he  has  sustained  to  his  stock  is  peculiar  to  him  alone,  and 
does  not  fall  equally  upon  the  other  stock-holders. 

Appeal  from  Clark  Circuit  Court. 
Wednesday,  Apkil  28. 

TiTE  plaintiff  avers  that  the  defendant  is  a  corporation,  in- 
corporated under  the  laws  of  Iowa;  that  he  is  the  owner  of 
twenty-six  shares  of  stock  in  the  corporation;  that  the  de- 
fendant has  been  guilty  of  bad  management,  by  reason  of 
which  the  stock  has  become  depreciated  in  value,  and  he  has 
thereby  sustained  damages.  He  also  avers  that  he  entered 
into  a  written  contract  with  the  defendant,  whereby  defend- 
ant was  to  pay  him  a  certain  sum  of  money;  that  the  money 
called  for  by  the  contract  has  become  payable,  but  remains 
unpaid.  To  aid  himself  in  enforcing  his  alleged  claims,  he 
sued  out  an  attachment  and  levied  upon  the  defendant's 
property. 

The  defendant  for  answer  denied  the  alleged  bad  manage- 
ment, admitted  the  execution  of  the  contract,  but  denied  that 
anything  had  become  due  under  the  same.  By  way  of  coun- 
ter claim,  it  averred  that  the  attachment  was  wrongfully  sued 
out,  and  prayed  judgment  for  damages.  There  was  a  trial  to 
a  jury,  and  verdict  and  judgment  were  rendered  for  the  de- 
fendant  for  twenty-five  dollars.     The  plaintiff  appeals. 

John  Chancy^  B.  U.  MitcJiell  and  Temple  <&  Tallmann^ 
for  appellant. 

Stiiart  Bro8,^  lor  appellee. 

Adams,  J. — ^The  proper  consideration  of  the  questions  pre- 
sented requires  a  more  detailed  statement  of  the  facts  out  of 
which  the  controversy  has  grown.     The  defendant  is  a  cor- 
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poration  organized  for  the  purpose  of  mining  for  coal.  In 
April,  1880,  the  defendant,  having  taken  a  lease  of  certain 
land  in  Clarke  county,  supposed  to  contain  coal,  entered  into 
a  written  contract  with  the  plaintiff,  whereby  it  employed 
him  to  drill  a  prospect  hole  at  a  certain  place,  and  at  a  cer- 
tain agreed  price  per  foot.  The  work  was  to  be  prosecuted 
until  coal  should  be  discovered  or  the  plaintiff  should  be  stopped 
by  the  company.  Under  the  contract  the  plaintiff  drilled  to 
the  depth  of  about  four  hundred  and  twenty  feet,  but  did  not 
discover  coal.  Whether  he  was  stopped  by  the  company  or 
not  the  parties  do  not  appear  to  have  been  agreed.  There 
was  evidence  that  the  plaintiff  reported  to  the  company  that 
he  had  got  a  piece  of  iron,  a  knuckle,  in  the  drill  hole,  and 
could  go  no  further.  The  plaintiff  had  not  been  paid  the  full 
contract  price,  and  there  appears  to  have  been  a  disagreement 
as  to  the  amount  to  which  he  was  entitled  under  the  circum- 
stances. He  avers  in  his  petition  that  "there  was  some 
trouble  or  difference  in  regard  to  a  settlement."  It  appears, 
however,  that  a  settlement  was  finally  reached.  The  company 
paid  the  plaintiff  fifty  dollars  in  money,  gave  him  twenty-six 
shares  of  stock  in  the  company,  and  the  balance  of  his  claim, 
stated  to  be  $308,  was  to  be  paid  in  money  when  the  company 
should  succeed  in  sinking  a  shaft  on  their  leased  lands  and 
in  finding  and  developing  a  paying  vein  of  coal.  This  settle- 
ment was  reduced  to  writing,  and  the  writing  constitutes  the 
contract  sued  upon.  It  is  not  averred  by  the  plaintiff  that 
the  company  has  succeeded  in  finding  and  developing  a  pay- 
ing vein  of  coal,  but  it  is  averred  that  the  company  has  failed 
and  refused  to  sink  a  shaft,  that  the  failure  to  sink  a  shaft  has 
caused  the  stock  to  depreciate  in  value,  and  that  by  reason  of 
the  failure  the  sum  of  $308,  provided  for  in  the  contract,  has 
become  payable. 

In  regard  to  the  operations  of  the  company,  we  may  say 
that  it  appears  that  it  commenced  at  one  time  to  sink  a  shaft, 
but  abandoned  or  suspended  the  work,  because  it  estimated 
that  it  would  cost  from  $15,000  to  $20,000  to  sink  a  shaft, 
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and  it  had  not  the  means  to  do  it,  and  judged  that  it  would 
not  be  able  to  obtain  the  requisite  means  without  some  evi- 
dence  of  the  existence  of  coal;  that  for  the  purpose  of  obtain- 
ing such  evidence  it  proceeded  to  drill  another  prospect  hole, 
and  was  engaged  in  drilling  it  when  this  action  was  brought. 
The  contract  was  executed  in  March,  1881,  and  the  action 
was  brought  after  the  lapse  of  about  fourteen  months. 

I.     We  will  proceed,  first,  to  inquire  relative  to  the  rule, 
of  law  applicable  to  the  maturity  of  the  plaintiff's  claim  un- 
1.  CONTRACT :  ^^^  *^®  contract.     We  have  seen  that  it  was  made 
ofmSn^®"'    payable  upon  the  finding  and  developing  of  a 
Sg  of  a  wn-"  payiuff  vein  of  coal,  and   that  no  coal   has   been 

tiuffBDcy  •  mi^ 

tjority  of :       found.     The  plaintiff  contends,  however,  that  an 

duty  to  bring  ^  '  ' 

cSSSngent  implied  obligation  arose  on  the  part  of  the  de- 
event,  fendant  to  make  reasonable  efforts,  in  view  of  all 
the  circumstances,  and  that,  if  the  company  had  not  made 
such  efforts,  the  claim  had  become  payable,  and  that  it  was 
his  right  to  have  the  question  submitted  to  the  jury  as  to 
whether  the  company  had  made  such  efforts.  In  accordance 
with  this  view,  he  asked  an  instruction  in  these  words: 

"If  you  find  that  the  defendant  did  not,  within  a  reasonable 
time  after  the  execution  of  the  contract,  make  reasonable  ef- 
forts to  fulfill  the  terms  thereof,  this  wouid  constitutea  breach 
of  said  contract  on  the  part  of  the  defendant,  and  the  plaint- 
iff would  be  entitled  to  recover  the  amount  which  would  be- 
come due  upon  the  completion  of  the  contract,  if  the  same 
had  been  fully  completed." 

The  court  refused  to  so  instruct,  and  gave  an  instruction 
as  follows: 

"Before  the  plaintiff  can  recover,  he  must  show  that  the 
defendant  acted  in  bad  faith  with  him,  with  intent  to  defeat 
his  realization  of  future  compensation  under  the  contract,  or 
that  in  its  acts  it  committed  such  abuse  of  a  fair  and  reason- 
able discretion  in  the  performance  of  its  duties  assumed  in 
view  of  its  contract,  that  it  did  produce  the  result  complained 
of;  and  further,  that,  in  the  exercise  of  a  fair  and  reasonable 
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discretion,  the  plaintiflF  would  have  realized  the  compeDsation 
agreed  upon  under  the  contract."  The  ruling  of  the  court  in 
refusing  the  instruction  first  set  out,  and  in  giving  the  sec- 
ond, is  assigned  as  error. 

The  plaintiff's  complaint  is  that  the  company  had  not,  at 
the  end  of  fourteen  months  from  the  time  it  entered  into  a 
contract  with  him,  sunk  a  shaft  to  anj  great  depth,  and  was 
still  merely  prospecting  by  drilling  prospect  holes;  that  un- 
der the  contract  the  company  was  bound  to  sink  a  shaft 
within  a  reasonable  time,  or  make  reasonable  efforts  to  do  so, 
and  that  it  was  the  plaintiff's  right  to  have  the  question  sub- 
mitted to  the  jury  as  to  whether,  under  the  evidence,  the 
company  had  discharged  its  obligation  to  the  plaintiff  in  this 
respect. 

It  is  not  contended  by  the  plaintiff  that  the  obligation  can 
be  found  expressed  in  the  contract.  A  copy  of  the  contract 
is  attached  to  the  plaintiff's  j>etition,  but  we  do  not  deem  it 
necessary  to  set  it  out.  It  issuffisient  for  our  purpose  to  say 
that  the  contract  is  silent  as  to  when  the  company  would 
sink  a  shaft  or  what  effort  it  would  make,  or  whether  it  would 
make  any  at  all,  except  that  it  is  provided  that  the  company 
will  "use  all  reasonable  efforts  to  sell  stock  to  raise  suflBcient 
money  to  dig  a  shaft." 

As  to  the  implied  obligation  upon  which  the  plaintiff  relies, 
we  have  to  say  that,  if  there  was  any,  we  do  not  think  that 
the  company,  if  it  had  suflBcient  money,  was  bound  to  sink  a 
shaft  regardless  of  expense,  and  in  the  absence  of  any  pros- 
pect of  coal.  Whether  the  managing  oflBcers  could  have  bound 
the  company  to  do  so  we  need  not  inquire.  We  do  not  think 
that  any  such  promise  was  raised  by  mere  implication  of  law; 
nor  do  we  think  that  there  was  an  implied  promise  to  use 
what  inight  seem  to  others  to  be  reasonable  efforts. 

If  the  stock  had  not  all  been  issued,  it  was  in  the  regular 
course  of  business  for  the  officers  to  procure  subscriptions  to 
what  remained,  or,  to  use  the  language  of  the  contract,  to 
sell  it.     The  officers  might  properly  enough  bind  themselves 
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to  use  reasonable  efforts  to  do  this.  Bat  the  raising  of  money 
by  sale  of  stock  would  not  of  itself  have  caused  the  plaintiff's 
claim  to  mature.  The  officers  still  had  a  discretion  to  be  ex* 
ercised)  in  view  of  the  circumstances,  as  they  should  appear 
from  day  to  day.  It  may  be  conceded  that  there  was  an  im- 
plied obligation  to  act  in  good  faith  toward  the  plaintiff,  or, 
what  is  nearly  the  same  thing,  not  to  abuse  their  discretion. 
But  they  did  not,  we  think,  undertake  to  contract  away  their 
discretion.  They  had  been  elected  for  the  express  purpose 
of  exercising  it.  Their  experience,  knowledge,  judgment  and 
skill  had  been  contracted  for  by  the  company,  and  we  will 
not  presume  from  anything  which  we  find  in  the  contract 
that  they  intended  to  subordinate  their  judgment  to  what 
they  might  suppose  would  be  that  of  a  jury.  If,  then,  they 
did  not  contract  away  their  discretion,  it  became,  at  most,  as 
the  court  held,  a  question  of  the  want  of  good  faith,  or  abuse 
of  discretion.  It  is  true,  the  court  went  a  little  further,  and 
held  that  the  plaintiff,  in  order  to  recover,  should  also  show 
that  his  claim  would  have  become  payable,  if  a  fair  and  rea- 
sonable discretion  had  been  exercised  in  the  work.  Possibly, 
if  the  plaintiff  had  shown  a  want  of  good  faith  or  abuse  of 
discretion,  his  claim  should  be  deemed  to  have  become  paya- 
ble without  any  further  showing.  But  it  is  not  material  to* 
determine  this.  We  hold  that  the  plaintiff  could  not  recover- 
without  showing  a  want  of  good  faith,  or  abuse  of  discretion,, 
and  we  are  unable  to  find  the  slightest  evidence  of  either. 
The  company  did  not  sell  out,  so  as  to  put  it  out  of  its  power 
to  discover  coal,  nor  did  it  refuse  to  proceed  after  having 
discovered  it.  It  retained  its  lease  and  pursued  its  work  of 
prospecting,  peparatory  to  determining  where  and  when  to* 
sink  a  shaft.  It  might,  perhaps,  have  prospected  more  thor- 
oughly by  sinking  a  shaft  instead  of  drilling.  But  it  could 
not  do  this  without  the  means,  and  the  evidence  not  only  fails 
entirely  to  show  that  it  had  the  means,  bat  tends  to  show  af- 
firmatively otherwise. 

It  is  insisted  by  the  plaintiff  in  argument  that  the  com- 
VoL.  LXIIL-22 
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pan  J  might  have  sold  stock,  and  wae  bonnd  by  its  contract  to 
make  reasonable  efforts  to  do  so,  and  that  it  failed  to  mako 
snch  efforts.  The  evidence  shows  a  sUght  effort  on  the  part 
of  the  company  to  sell  stock.  Whether  that  was  a  reasonable 
effort  mnst  depend  upon  other  evidence.  The  company  was 
not  bonnd  to  make  a  vain  effort,  and  there  is  no  evidence 
that  a  share  of  stock  conld  have  been  sold  at  par.  We  infer, 
indeed,  that  it  could  not.  The  evidence  shows  that  it  was 
worth  ten  dollars  per  share.  If  the  shares  were  of  the  usual 
size,  one  hundred  dollars  each,  the  stock  could  have  been  sold 
at  only  ten  cents  on  a  dollar  of  its  par  value. 

The  officers  could  not  properly  sell  for  less  than  par  value. 

In  Green's  Brice's  Ultra  Vires,  143,  notes,  it  is  said  "The  sale 

of  stock  in  a  corporation  by  the  directors  at  a  lesp 

tion:  sale  of  rate  than  the  price  fixed  in  the  charter  is  a  fraua 

stock  by  offl- 

cgw'oriess  upon  the  law  and  the  stock-holders;  citing  Stur- 
ultra  Tir^  y^^'r.  Stetsoth,  1  Biss.,  246;  Fosdick  v,  Sturges, 
Id.,  255:  Mann  v.  Cooker  20  Conn.,  188;  Fiskv.  C,  B. 
I.  <Ss  P.  B.  Co.,  53  Barb.,  ^IZ \  CPBrien  v.  Same,  Id., 
568;  Neuse  River  Nav.  Co.  v.  Commissioners,  7  Jones, 
Law,  275.     See,  also,  Osgood  v.  King,  42  Iowa,  478. 

While  the  instruction  refused  is  very  general  in  its  t^rms. 
and  perhaps  not  objectionable  as  an  abstract  proposition,  there 
was  nothing  in  the  evidence,  we  think,  that  would  have  made 
it  proper  to  give  it.  On  the  other  hand,  the  instruction 
given  was,  we  think,  in  the  main  correct,  and  if  there  was 
any  error,  it  was,  we  think,  under  the  evidence,  without  prej- 
udice. 

II.  Upon  the  question  as  to  the  alleged  depreciation  of 
stock  by  Uie  defendant's  mismanagement,  the  court  instructed 

8. :  mis-  thejurythat,  to  enable  the  plaintiff  to  recover,  "he 

ofl^actfioiffor  must  show  that  the  injury  which  he  has  sustained 
•tocfiboider.  to  his  stock  was  peculiar  to  him  alone,  and  did 
not  fall  alike  upon  other  stockholders  and  himself."  The 
giving  of  this  instruction  is  assigned  as  error. 

An  incorporated  company  is  composed  of  the  stockholders. 
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It  would  be  useless  to  allow  each  to  recover  a  judgment 
against  the  company  for  damages  sustained  for  the  deprecia- 
tion of  stock. 

The  plaintiff  contends,  however,  that,  while  the  injury  sus- 
tained by  depreciation  of  stock  was  not  peculiar  to  him,  he 
alone  should  be  allowed  to  recover,  because  he  alone  stipula- 
ted for  the  sinking  of  the  shaft,  and  the  failure  to  sink  the 
shaft  was  the  mismanagement  which  caused  the  depreciation. 

Whether  the  officers  of  a  company  can  stipulate  with  a 
stockholder  for  a  certain  line  of  policy,  so  as  to  render  the 
company  liable  for  damages  if  such  line  of  policy  is  not  fol- 
lowed, we  need  not  determine.  There  are  several  inseparable 
obj^tions  to  the  plaintiff's  position.  The  contract  in  ques- 
tion did  not  bind  the  company  to  sink  a  shaft.  The  most 
that  can  be  said  is  that  it  bound  the  company  not  to  act  in 
bad  faith  toward  the  plaintiff,  nor  abuse  its  discretion;  and 
we  have  found  that  there  was  no  evidence  that  it  did  either. 
Besides,  the  evidence  did  not  show,  nor  was  there  any  evi- 
dence tending  to  show,  that  the  sinking  of  the  shaft  would 
have  resulted  in*  the  discovery  of  coal,  and,  if  it  had  not,  the 
company  might  have  been  in  a  far  worse  condition  than  it  is 
now.  It  is  true,  there  is  evidence  that  the  stock  is  worthless; ' 
but  it  might  be  much  worse  than  worthless  if  it  was  not  fully 
paid,  and  the  company  had  incurred  indebtedness.  Many 
other  errors  are  assigned,  but  the  views  which  we  have  ex- 
pressed dispose  of  the  case,  and  the  judgment  must  be 

Affebmbd. 
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^  "*l  Beett  v.  Bassett  kt  al. 

1.  New  Trial:  dibcbbtion  of  tbial  court  in  gbanting.    £rror  and 

abase  of  digcretion  on  the  part  of  the  trial  conrt  mast  be  shown,  before 
this  court  wiU  disturb  an  order  granting  a  new  trial  on  the  groand  that 
the  verdict  is  inadequate  under  the  exadence. 

2.  Agent :  pbbsumed  to  act  fob  pbincipal  within  the  scope  of  his 

authobitt.  When  a  person  deals  with  an  agent  within  the  scope  of 
his  known  authority,  he  may  safely  presume  that  he  is  dealing  with  the 
principal,  and  the  principal  will  be  bound  by  the  contract,  unless  he 
shows  affirmatively  that  the  person  dealing  with  the  agent  knew  Uiai 
the  agent  in  that  instance  was  contracting  for  himself  alone. 

Appeal  from  Cerro  Gordo  Circuit  Court. 

Wednesday,  April,  23. 

Action  on  an  acconnt  for  grain,  seed,  rent  of  warelionse, 
etc.  There  was  a  verdict  for  plaintiff,  which  npon  his  mo- 
tion was  set  aside,  and  a  new  trial  ordered.  The  defendants 
appeal. 

BVythe  <£  Markley  and  Bimford  &  Snelling,  for  appel- 
lants. 

Glass  (&  Hughes  and  Miller  <£  CUggetty  for  appellee. 

Beok,  J. — I.  The  verdict  was  for  $4.00.     The  motion  to 

set  it  aside  was  based  npon  the  gronnd,  among  others,  that  it 

.  ,  ,      was  in  conflict  with  the  evidence,  and  that  there 

1.  NEW  trial:  '  ^^ 

teSoco^ to  ^^^®  errors  of  law  in  the  instructions.  We  think 
granting.  ^j^^  verdict  whoUj  inadqnate — the  proof  clearly 
showing  that  plaintiff  is  entitled  to  recover  a  much  larger 
snm.  It  would  not  he  proper  for  us  to  state  the  sum  which, 
in  our  opinion,  plaintiff  ought  to  recover  upon  the  evidence 
before  ns.  It  is  suflBcient  to  say  that  in  our  opinion  it  should 
be  more  than  was  awarded  him  by  the  jnry.  We  are  of  the 
opinion  that  the  circuit  judge  wisely  exercised  his  discretion 
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in  setting  aside  the  verdict,  thus  securing  to  plaintiff  another 
opportunity  to  obtain  justice.  Error  and  abuse  of  discretion 
must  be  made  to  appear  to  justify  the  reversal  of  rulings  of 
the  character  complained  of  in  this  case. 

II.  The  defendants  introduced  evidence  tending  to  provo 
that  the  grain  in  question,  or  a  part  of  it,  was  purchased  by 
2.  agbnt:       ^°®  employed  by  them  as  their  agent  on  his  own 
aSto?|ri^i.  account,  and  not  for  them.     Certain  instructions 
s^M  of  hff®  applicable  to   this   defense   were  given  by  the 
*"  ^^'       court.     The  giving  of  one  of  these  instructions 
was  one  of  the  grounds  of  the  motion  to  set  aside  the  ver- 
dict.    It  is  probable  that  the  instructions,  if  not  erroneous, 
were  misleading,  in  that  the  jury  may  have  understood  that 
they  imposed  the  burden  of  proof  upon  plaintiff  to  show, 
after  proving  the  authority  of  the  agent  to  purchase  for  de- 
fendants, that  the  grain  was  bought  for  defendants,  and  not 
upon  the  account  of  the  agent  individually. 

The  agency,  with  authority  to  purchase  grain  for  defend- 
ants without  restriction  as  to  quantity  or  price,  brought  to 
the  knowledge  of  plaintiffs,  being  established,  the  plaintiffs 
would  not  be  required  to  prove  that  the  agent  intended  the 
grain  for  his  principals  and  shipped  it  to  them,  and  did  not 
make  the  purchase  for  himself;  and  if  such  were  his  in- 
tentions and  acts,  they  would  not  affect  the  rights  of  the  plaint- 
iff in  the  absence  of  knowledge  thereof.  And,  if  the  agent 
purchased  the  grain  for  defendants,  the  fact  that  he  did  not 
deliver  it  to  them  would  not  defeat  plaintiff's  rights  to  re- 
cover against  the  principals.  This  would  be  true  if  plaintiff 
had  no  knowledge  for  whom  the  grain  was  purchased, — 
whether  for  the  principals  or  the  agent  individually.  These 
rules  ought  to  have  been  clearly  expressed  in  instructions  to 
the  jury. 

Affirmed. 
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Chambers  t.  Gbout. 

1.  Pteurtnership:  EYiDBNCETOPROTEAimTODiBFBOTiB.  Thedeclantionfl 

of  one  person  aie  not  admissible  to  prore  that  another  person  is  or  is 
not  his  partner,  where  such  declarations  are  not  a  part  of  the  res  gestae; 
but  where  a  defendant  is  sought  to  be  bound  through  an  alleged  part- 
nership, he  may  testify  that  the  partnership  never  existed,  and  may  ex- 
plain circumstances  testified  to  by  others  tending  to  prove  the  paitoer^ 
ship. 

2.  Bvidenoe:   admission  of:   error  without  prejudice.     Where 

under  the  instructions,  to  which  no  exception  was  taken,  the  jury  most 
have  found  for  the  defendant,  the  plaintiff  could  not  have  been  pre- 
judiced by  evidence  which  tended  only  to  diminish  the  amount  of  hi^ 
recovery,  in  case  there  had  been  a  verdict  for  him. 

Appeal  from  Mitchell  Circuit  Court. 

Wednesday,  April  23. 

Action  on  a  written  contract  executed,  as  the  plaintiff 
claims,  by  the  defendant  and  one  Bennett,  as  partners,  by  the 
terms  of  which  they  nndertook  to  dig,  or  rather  drill,  a  well 
for  the  plaintiff,  to  a  sufficient  depth  to  furnish  a  good  and 
sufficient  supply  of  water.  It  is  alleged  in  the  petition  that 
said  parties  failed  to  comply  with  the  contract  on  their  part. 
The  price  agreed  to  be  paid  for  the  well  was  a  wagon,  of  the 
value  of  seventy-five  dollars,  which  was  received  by  said  par- 
ties as  partners,  as  the  plaintiff  claims.  This  action  was 
brought  to  recover  the  damages  sustained  by  the  failure  ot 
the  said  parties  to  perform  their  contract.  The  defendant. 
Grout,  alone  answered  the  petition,  and  denied  all  the  allega- 
tions thereof,  and  also  pleaded  that  he  and  Bennett  were  not 
partners,  and  that  he  never  entered  iuto  the  contract.  Ho 
further  pleaded  that  the  plaintiff  had  accepted  the  well  from 
Bennett  in  compliance  with  the  contract,  and  thereafter  de- 
livered the  wagon.  Trial  by  jury,  verdict  for  the  defendant, 
and  the  plaintiff  appeals. 
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Z.  M.  Ryce^  for  appellant. 
M.  M.  Browne^  for  appellee. 

Seevbrs,  J. — ^The  material  inquiry  on  the  trial  was  whether 
the  defendant  and  Bennett  were  partners,  or  had  held  them- 
selves out  to  the  world  as  such.  For  the  purpose  of  estab- 
lishing such  issue,  the  plaintiff  introduced  as  a  witness  one 
Williams,  and  proved  by  him  that  he  had  a  conversation  with 
the  defendant,  in  which  it  will  be  conceded  that  the  defendant 
made  admissions  tending  to  prove  the  partnership.  A  short 
time  after  this  conversation,  the  witness  had  a  conversation 
with  Bennett,  and  the  plaintiff  sought  to  prove  what  the  lat- 
ter said.  This  evidence,  as  we  think,  was  rightly  excluded 
by  the  court.  It  is  not  claimed  that  it  was  a  part  of  the  res 
gestae^  and  it  is  clear^  we  think,  that  the  declarations  of 
one  person  are  not  admissable  to  prove  that  another  person  is 
or  is  not  his  partner. 

No  objection  is  made  to  the  instructions,  but  it  is  assigned 
as  error  that  the  verdict  is  contrary  to  the  instructions  and 
contrary  to  the  weight  of  the  evidence.  In  neither  proposi- 
tion do  we  concur.  We  think  the  verdict  is  fully  warranted 
by  the  evidence,  and  is  not  contrary  to  the  instructions.  Un- 
der the  latter,  the  jury  must  have  found,  either  that  the  de- 
fendant never  executed  the  contract,  and  there  was  no  part- 
nership, or  that  the  plaintiff  accepted  what  was  done  as  a 
completion  of  the  contract,  and  delivered  the  wagon.  This 
b^ing  so,  it  is  immaterial  whether  the  court  erred  in  the  ad- 
mission of  evidence  which  had  a  tendency  to  limit  tlie  extent 
uf  the  plaintiff's  recovery,  and  erred  in  the  instructions 
given  the  jury  on  this  question,  or  not,  for  the  jury  have 
found  that  the  plaintiff  is  not  entitled  to  anything.  He  there- 
fore was  not  prejudiced  by  evidence  which  tended  merely  to 
lessen  the  amount  to  be  recovered. 

The  defendant,  when  on  the  stand  as  a  witness,  was  per- 
mitted to  testify  that  he  was  not  in  pratnership  with  Bennett, 
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and  also  was  permitted  to  explain  circumstances  testified  to 
by  others,  which  tended  to  so  show.  The  action  of  the  court 
in  this  respect  is  assigned  as  error.  We  deem  it  necessary 
only  to  say  that  in  our  opinion  the  evidence  was  clearly  ad- 
missible. 

A|niTRHTtP- 


104  6751  The  State  v.  Makley. 

1.  Criminal  Procedure :  dismissal  of  cause:  facts  kot  corstitut- 
ING.  Where  the  district  jadge,  mistaking  the  identity  of  a  criminal 
cause,  made  a  memorandum  of  dismissal  in  his  odendar,  and  made  a 
verbal  announcement  to  the  same  efifect;  but,  before  any  entry  had  been 
made  of  record,  the  judge  discovered  his  mistake,  erased  the  memoran- 
dum and  announced  that  the  cause  would  stand  for  trial,  held  that  there 
was  no  dismissal  of  the  cause — ^the  record  alone  being  competent  evi- 
dence of  the  court's  action,  and  the  judge's  calendar  entries  being  in 
the  nature  of  a  private  memorandum  only. 

Appeal  from  Mahaska  District  Court. 

Wednesday,  April  23. 

The  defendant  was  convicted  of  the  crime  of  larceny,  and 
sentenced  to  imprisonment  in  the  penitentiary.     He  appeals. 

No  appearance  for  the  appellant. 

Smith  McPhersoUy  Attorney-general^  for  the  State. 

Adams,  J. — The  defendant  claims  that  the  conrt  lost  juris- 
diction of  the  case  by  reason  of  having  previously  dismissed 
it.  The  defendant  upon  a  plea  of  guilty  had  already  been 
convicted  of  larceny  in  another  action.  The  court,  believing 
that  the  transaction  vt^as  the  same  as  that  in  the  case  at  bar, 
made  a  memorandum  in  its  calendar  to  the  e£fect  that  tiie 
case  vras  dismissed,  and  made  a  verbal  announcement  to  the 
same  efiect.  Afterward,  and  before  any  order  had  been  entered 
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of  record,  the  conrt,  diBCOvering  its  mistake,  erased  tlie  calen- 
dar entry,  and  announced  that  the  case  would  stand  for  trial, 
and  no  order  of  dismissal  was  ever  entered  of  record. 

In  oar  opinion  the  case  was  never  in  fact  dismissed.  The 
record  constitutes  the  evidence  of  the  action  of  the  court, 
whether  the  action  be  in  the  form  of  an  order  or  judgment. 
The  calendar  is  in  the  nature  of  a  private  memorandum  book, 
designed  to  promote  merely  the  convenience  of  the  judge  and 
the  clerk.  It  is  not  a  record  provided  by  law,  and  the  entries 
are  often  of  the  briefest  and  most  informal  character.  What 
precedes  the  entry  of  record  is  the  mere  announcement  of  the 
judge's  mental  conclusions,  and  is  not  the  court's  action. 
Case  V.  Plato  J  64  Iowa,  64;  Miller  v.  Wolf  et  al,j  ante, 
p.  233.     We  see  no  error  and  the  judgment  must  be 

Affibmsd. 


The  Town  of  Manson  v.  Wabe. 

1.  Fraotioe  in  Supreme  Court:  transcbipt:  when  hot  bequibed: 

EFFECT  OF  FAiLUBB  TO  FILE.  Where  the  abstracts  of  the  parties  pre- 
sent all  the  facts  necessary  for  the  determination  of  the  cause,  a  tran- 
script is  not  reqmred;  bat  where  a  transcript  is  necessary,  and  appellant 
has  failed  to  file  one,  the  appeal  will  not  for  that  reason  be  dissmissed, 
but  the  court  will  order  a  transcript,  and  will  continue  the  cause,  if  neces- 
sary, until  the  transcript  can  be  prepared  and  filed. 

2.  Bill  of  Exceptions:  seeletok  bill:  mENTiFicATioN of evidbkce 

BT  befebence:  what  is  sufficient.  'Where  a  bill  of  exceptions 
shows  that  the  short-hand  reporter  '^marked  and  identified  all  instru* 
nients  in  writing  and  other  papers  offered  in  evidence,**  and  directs  the 
clerk  to  insert  in  the  bill  of  exceptions  "all  exhibits  referred  to  and 
identified  in  said  report,**  this  is  Hufficient  to  identify  such  exhibits,  and 
if  the  clerk  fails  to  insert  them  all,  his  error  is  no  ground  for  striking 
the  evidmce  from  the  IhII  on  the  groond  that  it  is  not  sofBciently  identi- 
fied. 

3.  Fraotioe  in  Supreme  Ckmrt:  beveksiho  buliho  on  motion  fob 

NEW  tbial:  bule  stated  and  applied.  An  order  sustaining  a  mo- 
tion for  a  new  trial  will  not  be  as  readily  reversed  on  appeal  as  an  order 
overruling  such  motion,  but  the  rule  applies  only  to  cases  where  there 


S46  SUPKEME  COUBT  OF  IOWA, 

The  Town  of  Manton  ▼•  Wave. 

is  a  discretioo  repoeed  io  the  court  below.  But  the  questkm  whether 
newly-discovered  evidence,  which  is  presented  as  a  ground  for  a  new 
trial,  is  or  is  not  cumalative,  is  purely  a  question  of  law»  in  dectding 
which  the  trial  court  has  no  discretion ;  and  error  in  granting  a  new  trial 
on  the  ground  of  newly-discovered  evidence  which  is  merely  cumnlatire^ 
as  in  this  case,  (see  opinion,)  will  be  promptly  reversed  on  appeal. 

4.  Kew  Trial:  newlt-discovbubd  evidbmcbas  ground  fob:  bui^bs 

OF  LAW  RELATING  TO.  Before  a  new  trial  can  properly  be  granted 
upon  the  ground  of  newly-discovered  evidence,  it  must  be  made  to 
appear,  not  only  that  such  evidence  is  cumulative,  but  also  that  it  is 
not  material  and  competent,  and  that  it  has  been  discovered  since  the 
trial,  and  that  due  diligence  was  used  to  discover  it  before  the  trial. 

5.  Partnership :  eyidence  to  bind  one  as  partner.    Where  it  was 

sought  to  bind  defendant  as  a  partner  of  one  0.,  it  was  proper  for  the 
jury  to  consider  evidence  to  the  effect  that  0.  introduced  defendant  to 
the  plaintiff's  officers  as  his  partner,  and  that  de/endant  was  silent,  and 
that  defendant  himself  at  another  time  stated  to  plaintiff's  officers  that 
he  and  0.  were  partners;  and  to  so  instruct  the  jury  in  this  case  was 
not  error. 

Appeal  from  Buena  Vista  District  Court. 

Thuesday,  April  24. 

This  action  was  brought  on  a  written  contract  executed,  as 
claimed  by  the  plaintiff,  by  the  mayor  on  the  part  of  the 
town,  and  O'Conner  &  Ware,  whereby  the  latter  agreed  to 
drill  a  well,  upon  certain  terms  and  conditions,  for  the 
plaintiff.  It  was  stated  in  the  petition  that  the  defendant 
was  a  member  of  the  partnership  of  O'Connor  &  Ware,  and 
that  they  had  failed  to  comply  with  the  contract  on  their  part, 
whereby  the  plaintiff  was  damaged.  The  defendant  alone  an- 
swered the  petition,  and  he  denied  the  partnership  and  pleaded 
other  defenses.  There  was  a  trial  by  jury  and  a  verdict  for 
the  defendant.  The  plaintiff  moved  for  and  was  granted  a 
new  trial  on  the  ground  of  newly  discovered  evidence.  Both 
parties  appeal,  but  the  defendant,  under  the  statute,  must  be 
regarded  as  the  appellant. 

Hetiderson^  Hurd  dk  Daniels  and  Robinson  dk  Milchri^y 

for  appellant. 
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i?.  M.  Wright  and  M.  D.  (y Connelly  for  appellee. 

Sbsveb8,  J. — I.  A  motion  has  been  filed  by  the  appellee 
to  strike  the  evidence  ont  of  the  bill  of  exceptions,  because  it 
1.  pRAoncji  ^^  ^^^  snfiicientlj  identified;  and  for  the  same 
cour^ftoln-  reason  appellee  moves  the  court  to  strike  the  bill 
not  reqiare?:  of  exceptions  from  the  files.  The  appellee  also 
ure  to  Ale.  moves  the  court  to  dismiss  the  appeal,  because  no 
transcript  has  been  filed. 

As  to  the  last  motion,  it  is  suificient  to  say  that  the  uni- 
form practice  is  not  to  dismiss  the  appeal  for  the  reason 
stated,  but  to  order  a  transcript  to  be  filed,  and  continue  the 
cause,  if  this  is  desired,  until  this  can  be  done.  As  we  under- 
stand, counsel  for  the  appellee  insist  that,  because  no  tran- 
script has  been  filed,  an  absolute  right  exists  to  have  the  ap- 
peal dismissed.  Such  is  not  the  rule;  and  we  see  no  reason 
why  the  cause  should  be  continued,  because  we  have  before 
us  two  abstracts  which  fully  present  the  facts  upon  which  the 
decision  must  turn. 

We  have  before  us  the  original  bill  of  exceptions,  and  it 
is  recited  therein  that  the  official  short-hand  reporter  of  the 
court,  ''by  request  and  agreement  of  the  parties, 
skeleton  'bill  •  *^^^  down  in  Writing  all  evidence  oflFered,  and 
Seridence^'*  marked  and  identified  all  instruments  in  writing 
w^atte'S^^'  and  other  papers  ofiered  in  evidence,  as  exhibits, 
^^^^^  and  took  down  in  writing  all  admissions,  motions 

and  objections  of  parties,  and  all  rulings  of  the  court,  and 
all  exceptions  to  such  rulings.  And  on  the  trial  the  follow- 
ing evidence  was  oflfered  *  *  *  *:  (Here  the  clerk  will 
copy  and  insert  at  length  and  in  the  order  given  therein  the 
transcript  of  the  evidence  and  the  report  of  the  proceedings 
had,  as  made  by  said  short-hand  reporter  and  filed  in  this 
cause,  including  said  reporter's  report  of  all  evidence  offered 
and  received,  of  all  ofi^ers,  motions,  admissions,  objections 
and  rulings,  and  exceptions  taken,  and  also  including  all  ex- 
hibits referred  to  and  identified  in  said  report,  from  the  im- 
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paneling  of  the  juiy  to  the  end  of  said  report,  being  said  re- 
port and  transcript  in  full.)  And  the  foregoing  being  *  * 
all  the  evidence  offered,  *  *  the  court  charged  the  jury 
as  follows." 

The  original  notes  of  the  reporter,  when  filed,  become  a 
part  of  the  record.  McClain's  Statutes,  §  3777.  The  clerk  may 
certify  whatever  is  of  record.  But  the  abstract  contains  cer- 
tain letters  which  were  introduced  in  evidence,  as  appellee 
claims,  and  it  is  said  that  these  are  not  sufficiently  identified 
by  the  bill  of  exceptions.  It  is  clear,  we  think,  that  the  re- 
porter's notes  are  sufficiently  identified,  and,  when  filed  by 
him,  the  clerk  can  as  readily  and  certainly  incorporate  them 
into  the  transcript  as  the  petition,  or  any  other  part  of  the 
record. 

Now,  the  reporter  "marked  and  identified  all  instruments 
in  writing  and  other  papers  offered  in  evidence,"  and  the  clerk 
was  directed  to  insert  in  the  bill  of  exceptions  <'all  exhibits 
referred  to  and  identified  in  said  report."  It  therefore  seems 
to  us  that  there  cannot  be  any  reasonable  doubt  or  uncertainty 
as  to  what  exhibits  or  writings  were  introduced  in  evidence. 
It  is  true,  the  clerk  in  this  or  any  other  case  might  make  a 
mistake,  but  there  would  be  no  difficulty  in  correcting  it 
The  bill  of  exceptions  under  consideration  is  materially  dif- 
ferent from  those  referred  to  in  Hill  et  al,  v.  Holloway^  52 
Iowa,  678,  and  WiUon  v.  Tenant,  61  Id.,  194.  If  this  bill 
of  exceptions  does  not  sufficiently  identify  the  evidence,  then 
the  practice  of  preparing  skeleton  bills  must  bo  abandoned. 
The  motion  must  be  overruled. 

II.  One  material  question  on  the  trial  was,  whether  the 
defendant  and  O'Connor  were  partners,  and,  if  not  so  in  fact, 
whether  the  defendant  had  so  acted  and  held  himself  out 
to  the  world  that  the  plaintiff  had  the  right  to  believe  they 
were,  and,  so  believing,  had  contracted  with  the  partnership. 
The  name  O'Connor  &  Ware  was  signed  to  the  contract  by 
O'Connor.  Evidence  was  introduced  by  both  parties,  and, 
under  the  instructions  of  the  court,  the  jury  found  for  the 
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defendant,  thus  determining  that  O'Connor  and  the  defend- 
ant were  not  partners,  and  that  the  latter  had  not  so  acted  as 
to  justify  the  plaintiff  in  so  believing  when  the  contract  was 
entered  into.  The  plaintiff  moved  for  a  new  trial  on  various 
grounds,  all  of  which  were  overruled,  except  as  to  newly -dis- 
covered evidence,  and  on  this  ground  the  motion  was  sus- 
tained. Of  this  ruling  the  defendant  complains,  and  his  coun- 
sel insist  that  the  newly-discovered  evidence  is  cumulative, 
and  therefore  the  court  erred  in  sustaining  the  motion. 

Counsel  for  the  appellee  insist  that  the  order  of  the  court 

granting  a  new  trial  will  not  be  as  readily  reversed  on  appeal 

as  when  the  motion  has  been  denied.     That  such 

S.  PBACnCB 

In  supreme      is  the  general  rule  there  is  no  doubt,  but  it  should; 

oourtrrevem-  ^  '  ' 

motioB^fora'^  and  always  in  its  application  has  been,  limited  to 
rSSeiSted  cases  where  there  is  a  discretion  reposed  in  the 
and  appUed.  ^^p^  below,  or  when  the  new  trial  is  granted  on 
the  ground  that  the  verdict  is  against  the  evidence,  or  because 
injustice  has  been  done.  Where  the  court  grants  a  new  trial 
on  a  ground  not  discretionary,  and  errs  in  the  application 
of  a  legal  principle  in  so  doing,  such  action  will  be  corrected 
on  appeal  just  as  readily  as  if  the  motion  had  been  overruled. 
Shaw  V.  Sweeney y  2  G.  Greene,  687 ;  Byington  v.  Woodward^ 
9  Iowa,  360.  No  descretion  is  reposed  in  the  court  in  determin- 
ing whether  or  not  evidence  is  cumulative.  It  is  a  bare  legal 
proposition,  which  has  been  a  fruitful  subject  of  discussion 
in  the  courts  for  many  years.  It  may  be  safely  asserted  that, 
if  the  newly  discovered  evidence  is  cumulative,  then  a  new 
trial  should  not  be  granted  to  permit  its  introduction.  There 
is  no  controversy  as  to  the  rule.  The  real  diflSculty  lies  in 
its  application  to  the  particular  case  in  hand. 

On  the  trial,  letters  from  the  defendant  were  introduced  in 
evidence,  which  tended  to  show  that  he  either  admitted  the 
partnership,  or  at  least  held  himself  out  as  a  partner.  These 
letters  were  written  to  O'Connor..  Admissions  of  the  de- 
fendant that  he  was  a  partner  with  O'Connor  were  introduced 
in  evidence.   It  was  shown  that  O'Connor  introduced  the  de- 
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fendant  to  parties  as  his  partner,  and  other  evidence  tending 
to  show  the  same  matters  was  introduced. 

The  newly-discovered  evidence  is  stated  in  three  affidavits 
made  by  Hunt,  Oady  and  Simson.  The  only  material  fact 
stated  in  the  two  last  named  affidavits  is  that  O'Connor  in- 
troduced the  defendant  to  the  affiants  as  his  partner,  and 
the  defendant  made  no  objection  when  so  designated.  Evi- 
dence of  this  same  character  had  been  given  on  the  trial.  All 
that  can  possibly  be  said  is,  that  there  were  two  more  persons 
who  would  testify  to  the  same  thing  precisely  that  had  been 
testified  to  by  at  least  two  witnesses  on  the  trial.  These  wit- 
nesses were  in  no  manner  impeached,  and  it  seems  to  ns  that 
this  evidence  is  so  clearly  cumulative  as  to  admit  of  no  doubL 

The  contract  sued  on  was  executed  in  1880,  and  Hunt  in 

his  affidavit  stated  that  during  that  year,  and  up  to  March, 

^  ,      1881,  he  was  recorder  of  the  town  of  Monticello, 

4.  KBW  trial :  ' 

eSJde^dence  *^^  "about  Said  year"  he  received  a  letter  in  his 
m^ot\J!w''  official  capacity,  purporting  to  be  dated  at  Dn- 
reiatingto.  jj^qQ^,  lowa.  The  letter  was  in  reference  to 
artesian  wells.  "It  was  not  written  by  Maurice  O'Conner." 
It  had  a  printed  letter-head,  in  which  was  the  name  "Ware 
&  O'Connor,  Well  Diggers."  Enclosed  in  the  same  letter  was  a 
card  on  which  was  printed  the  name,  Ware  &  O'Connor,  and 
also  the  business  they  were  engaged  in."  Affiant  states 
that  the  letter  was  in  his  possession  a  few  weeks  prior  to  mak- 
ing the  affidavit,  but  that  he  had  made  diligent  search  for  and 
could  not  find  it. 

It  is  conceded  by  counsel  for  the  appellee  that  the  letter 
referred  to  by  the  affiant  would  not  have  been  admissible  in 
evidence,  unless  it  appeared  that  it  had  been  written  by  the 
defendant.  If  the  newly  discovered  evidence  is  incompetent, 
and  could  not  be  introduced,  then  a  new  trial  should  not  be 
granted.  Mather  v.  Butler  County^  33  Iowa,  250.  The 
party  moving  for  the  new  trial  must  make  it  appear  that  the 
proposed  evidence  is  competent.  But  counsel  say  that  in  all 
probability  the  letter  will  be  found,  and,  if  it  appears  to  have 
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been  written  by  the  defendant,  then  the  letter  will  be  com- 
petent and  material  evidence.  Conceding  this  to  be  so,  shonld 
a  new  trial  be  granted  when  such  uncertainty  exists?  We 
think  not,  bat  that  it  shonld  be  shown  when  the  application 
is  made  that  the  newly-discovered  evidence  is  both  material 
and  competent.  The  legal  proposition  to  be  determined  by 
the  court  is,  whether  a  sufficient  showing  has  been  made  for 
a  new  trial.  This  proposition  depends  on  two  questions; 
Firsts  Has  the  proposed  evidence  been  discovered  since  the 
trial,  and  was  due  diligence  used  to  discover  it  prior  to  that 
time?  and,  Second^  Is  the  evidence  competent  and  material? 
The  court  below  held  that  it  was  both  competent  and  ma- 
terial, or  that  it  was  unnecessary  that  this  should  appear  from 
the  showing  made.  In  so  holding  we  think  the  court  erred. 
III.  The  plaintiff  appeals,  and  assigns  as  an  error  that  the 
court  erred  in  instructing  the  jury  as  set  forth  in  the  sixth 
6.  PARTNER-  and  eighth  paragraphs  of  the  charge,  and  there- 
dence  to  bind  fore  the  court  should,  on  this  ground,  have  granted 
ner.  a  new  trial.     When  the  seventh  and  eighth  in- 

structions are  considered  together,  we  regard  them  as  sab- 
stantially  correct,  and  that  the  plaintiff  has  no  reason  to 
complain.  Both  paragraphs  relate  to  the  same  subject,  and 
that  is,  whether  the  defendant  held  himself  out  as  a  partner 
of  O'Connor.  As  applied  to  the  evidence  in  this  case,  the 
essential  portion  of  the  eighth  paragraph  of  the  charge  is  as 
follows: 

"Especially  if  you  find  that  O'Connor  introduced  him  as 
his  partner  to  one  or  more  members  of  the  town  council,  and 
that  Ware  heard  O'Connor  so  introduce  him,  and  made  no 
denial  of  the  fact,  or  if  you  find  that  Ware,  at  the  meeting 
of  the  council  at  which  the  proposition  for  sinking  the  well 
in  question  was  submitted  to  the  council,  himself  represented 
that  O'Connor  and  himself  were  partners,  etc."  This  pro- 
position, we  think,  is  correct,  and  that  there  is  no  valid  objec- 
tion to  the  whole  instruction.  We  regard  it  as  favorable  to 
the  plaintiff^  and  this  is  true  as  to  the  sixth  paragraph  of 
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the  charge.  The  criticisms  of  counsel  are  not  well  founded, 
in  our  judgment.  In  this  paragraph  the  jury  are  told  what 
will  constitute  a  partnership  in  fact,  and  we  do  not  under- 
stand that  it  is  claimed  that  the  paragraph  is  erroneous  as 
an  abstract  proposition,  but  that  it  is  so  when  applied  to 
the  evidence  in  this  case.  We  have  considered  all  that  has 
been  said  by  counsel  for  appellee,  and  are  unable  to  concur 
in  the  views  presented  in  argument. 

Revebsed  on  defendant's  appeal. 
Affibmed  on  plaintiff's  appeaL 


Cook,  Assignee,  v.  Stone  et  al. 

1.  Mortgages:  quBsxiox  of  friobity  in  bquitt:  innocent  fur- 
CHASEB  protected.  Where  a  loan  was  made  upon  real  estate  in- 
cumbered by  an  unrecorded  mortgage,  with  the  understanding  and 
agreement  between  the  holder  of  such  mortgage  and  the  agents  who 
negotiated  the  loan,  that  the  mortgage  to  be  given  to  secure  the  loan 
should  be  first  filed  for  record,  and  should  constitute  the  first  lien  on  the 
property,  but  the  holder  of  the  first  mortgage,  in  violation  of  the  agree- 
ment, filed  his  mortgage  for  record  first,  and  the  loan  was  consummated 
and  the  second  mortgage  taken  without  knowledge  of  the  fraud,  held 
that,  as  between  the  original  parties  and  such  subsequent  holders  of  the 
securities  as  took  them  with  notice  of  the  facts,  the  mortgage  given  to 
secure  the  loan  was  the  prior  lien  in  equity;  but,  as  the  evidence  in  this 
case  (see  opinion)  shows  that  the  holder  of  tho  first  mortgage  took  it  for 
value,  without  notice  of  said  agreement,  and  relying  upon  the  facts  as 
shown  by  the  record,  held  further  that,  as  between  him  and  the  holder 
of  the  mortgage  given  for  the  loan,  his  mortgage  was  properly  decreed 
to  be  the  pnor  ben. 

Appeal  from  Marshall  Circuit  CouH. 

Thuesday,  Apbil  24. 

This  is  an  action  in  equity,  and  the  controversy  involves 
the  question  as  to  the  priority  of  two  mortgages  upon  certain 
real  estate.     One  of  these  mortgages  is  owned  by  the  plaintiff, 
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and  the  other  by  the  defendant,  Lncas.  The  court  decreed 
the  mortgage  of  Lucas  to  be  prior  and  superior,  and  the 
plaintiff  appeals. 

T.  Binford  and  J.  II.  Bradley^  for  appellant. 

J,  M.  Parker  and  Sutton  <b  Childa^  for  appellees. 

RoTHBooK,  Oh.  J. — The  mortgage  now  owned  by  the  plaint- 
iff was  made  by  E.  W.  Stone  to  Chauncey  L.  Cook  in  Feb- 
ruary, 1878.  It  was  made  as  security  for  a  loan  of  $1,000. 
Cook  was  a  non-resident,  and  had  no  personal  connection  with 
the  loan.  Brown  &  Binford,  attorneys  at  law  at  Marshall- 
town,  were  his  loan  agents,  and  negotiated  the  loan  for  him. 

It  appears  that  C.  W.  Stone  had  formerly  owned  two  city 
lots.  He  sold  them  to  E.  W.  Stone,  and  held  a  mortgage 
upon  them  in  the  sum  of  $3,000  to  secure  purchase-money. 
It  is  quite  satisfactorily  shown  from  the  evidence  that  C.  W. 
Stone,  the  owner  and  holder  of  the  $3,000  mortgage,  called 
upon  Brown  and  Binford,  and  negotiated  for  the  $1,000  loan, 
and  that  he  represented  to  them  that  he  held  the  $3,000 
mortgage,  and  agreed  with  them  that  it  should  not  be  filed 
for  record  until  after  the  mortgage  to  Cook  should  be  filed. 
In  other  words,  it  was  agreed  that  the  Cook  mortgage  should 
have  priority  over  the  $3,000  mortgage,  and  that  it  should  so 
appear  from  the  record.  Under  this  promise  and  inducement, 
Brown  &  Binford  made  the  loan.  In  violation  of  this  agree- 
ment, C.  W.  Stone  caused  the  $8,000  mortgage  to  be  filed 
for  record  before  the  Cook  mortgage.  Both  were  filed  on  the 
same  day  and  within  a  short  time  of  each  other,  and  Brown 
&  Binford  supposed  that  the  Cook  mortgage  was  first  filed, 
until  long  afterwards. 

If  the  controversy  were  between  C.  W.  Stone  and  tBe  pres- 
ent holder  of  the  Cook  mortgage,  the  rights  of  the  parties 
would  be  easily  determined.  Stone  could  not  be  allowed  to 
practice  such  a  fraud,  and  this  mortgage  would  be  held  to  be 
the  junior  lien.  But  it  appears  that  C.  W.  Stone  was  indebted 
Vol.  LXIII— 28 
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to  one  Kirby,  and,  after  the  loan  of  $1,000  was  effected.  Stone 
transferred  the  $3,000  mortgage  to  Kirby  as  collateral  seen- 
rity  for  the  debt  he  owed  him.  Kirby  commenced  an  action 
for  his  debt  by  his  attorneys.  Brown  &  Binford,  and,  after 
obtaining  judgment  thereon,  the  $3,000  mortgage  was  tamed 
over  to  the  sheriff,  and  the  same  was  sold  by  him  in  satisfac- 
tion of  the  judgment.  Kirby  was  the  purchaser  of  the  mor- 
gage  at  the  sheriff's  sale.  Brown  &  Binford  commenced  an 
action  for  Kirby  to  foreclose  the  $3,000  mortgage.  Cook 
was  not  made  a  party,  but  it  was  stated  in  the  petition  for  the 
foreclosure  that  the  Cook  mortgage  was  a  prior  and  superior 
lien  upon  one  of  the  lots  embraced  in  the  mortgage.  This 
lot,  being  what  is  called  the  residence  lot,  is  the  only  one  in 
controversy  in  this  action.  It  was  not  stated  in  the  petition 
why  the  Cook  mortgage  was  prior  to  the  other,  and  an  exam- 
ination of  the  petition  might  lead  one  to  suppose  that  the 
Cook  mortgage  was  first  filed  for  record,  and,  indeed,  we  think 
the  record  in  this  case  shows  beyond  much  controversy  that 
Brown  &  Binford  then  believed  that  such  was  the  fact  An 
answer  was  filed  in  that  case,  and  afterwards  Lucas  bought 
and  took  an  assignment  of  the  claim  and  cause  of  action  of 
Kirby,  and  was  substituted  as  plaintiff.  The  assignment  was 
in  writing,  and  no  mention  of  the  Cook  mortgage  is  made 
therein.  After  the  assignment,  Parker,  the  attorney  of  Lucas, 
erased  the  recital  in  the  petition  as  to  the  priority  of  the  Cook 
mortgage,  and  took  a  decree  without  any  reference  thereto. 

The  question  to  be  determined  is,  did  Lucas,  before  pur- 
chasing the  interest  of  Kirby,  have  notice  of  the  agreement 
that  the  Cook  mortgage  should  be  the  prior  lien,  or  did  he 
have  knowledge  of  such  facts  as  should  have  put  him  upon 
an  investigation  which  would  have  resulted  in  notice. 

It  is  claimed  that  C.  W.  Stone  was  agent  of  Lucas  in  the 
transaction  of  the  transfer  of  the  cause  of  action  from  Kirby 
to  Lucas,  and  that  the  knowledge  of  the  agent  is  the  know-^ 
ledge  of  the  principal.    But  we  do  not  think  that  such  agency 
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is  establiBhed.    As  it  appears  to  n&,  the  preponderaBce  of  the 
evidence  negatives  the  fact  of  snch  agencj. 

J.  M.  Parker  appeared  as  attorney  hi  the  defense  of  the 
action  brought  by  Kirby.  It  appears  that  Ldcas  called  upon 
Parker  and  advised  him  of  his  intention  to  buy  out  Kirby's 
right  of  action,  and  requested  Parker  to  look  it  up  for  him. 
Parker  knew  of  the  allegations  of  the  petition  to  the  effect 
that  the  Cook  mortgage  was  the  prior  lien.  Parker  made  an 
examination  of  the  records,  and  found  that  the  Cook  mortgage 
was  junior  to  the  $3,000  mortgage.  Lucas  also  had  Childs, 
an  attorney  who  was  in  Parker's  employment,  to  make  an 
examination  of  the  matter.  Childs  examined  the  record  two 
or  three  times  to  assure  himself  that  he  was  not  mistaken, 
and  he  discovered  that  the  $3,000  mortgage  was  filed  for  rec- 
ord  at  eleven  o'clock,  and  the  Cook  mortgage  at  one  o'clock 
of  the  same  day.  In  addition  to  this,  Childs  testifies  that, 
after  making  an  examination  in  the  recorder's  office,  he  went 
to  Brown  &  Binfoi-d,  and  met  Mr.  Brown  at  the  foot  of  the 
stairs  leading  to  his  office,  and  asked  him  why  he  averred  in 
the  Kirby  petition  that  the  Cook  mortgage  was  prior  to  the 
other,  and  he  replied  "because  the  records  showed  it  was;" 
and  upon  Childs,  telling  him  that  it  was  the  reverse  of  that. 
Brown  blamed  one  Markley  for  misinforming  him  of  the 
record;  and  on  this  information  Lucas  made  his  purchase. 
Childs  testifies  that  after  this  interview  he  returned  to  Park- 
er's office  and  reported  his  conversation  with  Brown,  and  the 
result  of  his  examination  of  the  records.  It  is  true  that 
Brown  in  his  testimony  denies  having  such  a  conversation 
with  Childs,  and  says  that  he  has  no  recollection  of  ever  hav- 
ing any  conversation  with  Mr.  Childs  at  any  time  or  place 
upon  the  subject  of  the  priority  of  the  Cook  mortgage,  and 
if  he  had  such  conversation  he  believes  he  would  have  remem- 
bered it.  Both  of  the  witnesses  are  credible,  and  we  incline 
to  think  that  Cliilds  cannot  be  mistaken.  He  was  seeking  for 
information  from  the  very  source  from  which  it  was  reason- 
able to  expect  it  could  be  obtained.     When  he  found  the  Cook 


18^ 


350  SUPBEME  COUET  OF  IOWA, 

Coortright  T.  Comirlgbt  et  aL 

mortgage  first  on  the  record,  it  was  veiy  natural  that  he  should 
go  to  Brown  &  Binford  and  make  the  veiy  inquiry  which  he 
says  he  did  make;  and  it  is  not  so  unreasonable  to  belieye 
tliat  Mr.  Brown  should  fail  to  recollect  the  conversation  as  it 
would  be  to  hold  that  Childs  manufactured  it  We  do  not 
think  that  Lucas  should  have  been  required  to  make  further 
investigation.  If  he  had  inquired  of  Cook  or  Kirby,  he 
would  have  acquired  no  further  knowledge  upon  the  subject, 
because  it  appears  that  they  did  not  know  anything  about  the 
agreement  between  Brown  &  Binford  and  C.  W.  Stone,  and 
under  all  the  facts  we  think  the  court  correctly  found  that 
Lucas  was  not  chargeable  with  notice,  as  claimed  by  plaintiff. 

Affikmed. 


m   a99|  COUBTBIGHT  V.    CoUBTEIGHT  ET  AL. 

1.  Conveyanod:  mistake  of  scrivener:  reformation  in  equht. 
A  married  woman  purchased  a  tract  of  land,  and  the  scrivener  who  pie- 
pared  the  deed  of  conveyance  by  mistake  inserted  her  hnsband^s  name 
with  hers  in  the  deed,  thns  conveying:  the  title  to  them  jointly.  After- 
wards the  husband  died,  and  this  action  was  brought  by  the  widow 
agaist  his  heirs  to  reform  the  deed  by  striking  out  the  husband *&  name 
from  the  deed.  Held  that  the  relief  prayed  for  was  properly  granted 
upon  dear  and  satisfactory  evidence  of  tiie  facts  alleged.  Following 
Nowlin  V.  Pyne,  47  Iowa,  293,  and  other  cases  dted. 

Appeal  from  Lee  District  Court. 

Thursday,  April  24. 

This  is  an  action  in  equity  by  which  it  is  sought  to  correct 
a  conveyance  of  certain  real  estate,  which,  it  is  alleged,  did 
not  express  the  real  contract  of  the  parties  thereto,  by  reason 
of  fraud  or  mistake  in  reducing  the  contract  to  writing. 
There  was  a  trial  by  the  court,  and  a  decree  for  the  plaintiff. 
Defendants  appeal. 
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Craig ^  Collier  <6  Craig^  for  appellants. 

Anderson,  Bros.  <k  Davis  and  J.  F.  Smithy  for  appellee. 

RoTHBOOK,  Ch.  J. — ^The  plaintiff  is  the  widow  of  Edward 
Courtright,  deceased.  Before  her  marriage,  she  was  the  ab- 
solute owner  of  certain  land  in  Lee  coantj.  Margaret  J. 
Barnes,  the  wife  of  Morgan  Barnes,  was  the  absolute  owner 
of  certain  other  lands.  It  was  agreed  between  Margaret 
Barnes  and  Emily  Courtright,  the  plaintiff,  that  they  would 
exchange  the  lands  so  held  by  them.  The  land  owned  by  one 
was  the  consideration  to  be  given  for  the  land  owned  by  the 
other,  and  there  was  no  money  to  be  paid  by  either.  They 
procured  the  services  of  a  justice  of  the  peace  to  draw  the 
conveyances,  and  they  were  prepared  and  executed  by  them 
and  their  husbands,  and  acknowledged  and  I'ecorded.  The 
names  of  their  several  husbands  were  inserted  in  the  respec- 
tive deeds  as  grantees,  so  that  each  husband  appeared  to  be  the 
owner  of  an  undivided  half  of  the  land  conveyed.  Some  years 
afterwards,  Mrs.  Barnes  and  her  husband  discovered  that  by 
the  record  he  was  a  tenant  in  common  with  his  wife,  and  he 
conveyed  his  interest  back  to  her.  Edward  Courtright  died 
in  1877,  and  this  action  was  brought  by  his  widow  against  his 
children  and  heirs  to  reform  the  deed  by  striking  out  the 
name  of  Edward  Courtright  as  a  grantee,  upon  the  ground  that 
it  was  inserted  by  mistake  or  by  fraud.  This  constitutes  the 
only  controverted  question  in  the  case. 

We  think  the  evidence  very  satisfactorily  shows  that  the 
contract  for  the  exchange  of  lands  was  made  by  Mrs.  Courtright 
and  Mrs.  Barnes.  Morgan  Barnes  testified  that  the  ^^ women 
did  all  the  trading."  And  both  Barnes  and  his  wife  testify 
that  they  intended  to  convey  the  whole  title  to  Mrs.  Court- 
right,  and  that  they  had  no  intention  to  convey  to  Mr.  Court- 
right  And,  although  the  testimony  of  the  justice  of  the 
peace,  and  of  Barnes  and  bis  wife,  is  not  very  clear  in  some  par- 
ticulars, yet  we  think  the  fact  that  there  was  no  intention  on 
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the  part  of  the  grantorB,  or  on  the  part  of  plaintiff,  to  convey 
any  interest  in  the  land  to  plaintiff's  husband,  is  so  clearly 
proved  as  to  require  a  reformation  of  tiie  conveyance.  The 
case  is  like  Nowlin  v.  Pyne^  47  Iowa,  293. 

The  parties  made  a  contract,  employed  a  scrivener,  and  the 
scrivener  by  mistake  failed  to  express  the  contract  in  apt 
words  and  terms.  It  appears  that  he  used  the  words  he  in- 
tended to  use,  and  he  thought  he  should  name  the  wife  first 
as  a  grantee  to  show  that  she  owned  the  land.  In  such  eases 
equity  will  reform  the  writing,  making  it  conform  to  the 
agreement  previously  entered  into  between  the  parties.  H^o^jd- 
lin  V,  Pyne^  supra;  Stafford  v.  Fetters^  55  Iowa,  484;  Reed 
V.  Boot,  59  Id.,  359. 

We  need  not  set  out  or  discuss  the  evidence  in  detaiL  It 
is  enough  to  say  that,  regard  being  had  to  the  well  established 
rule,  that  the  proof  necessaiy  to  reform  a  written  instrument 
must  be  clear,  satisfactory  and  conclusive^  we  think  the  de- 
cree of  the  district  court  is  correct 


Balwbrk  t.  Dubqes  et  al. 

1.  Title  to  Beal  Estate:  as  bbtwbbn  father  akd  son  bbariko  ths 
SAMB  kamb:  bvidbncb  considbrbd.  a  (ktherand  sou  bore  the  same 
name,  and  used  no  mark  of  distinction  in  writing  their  names.  While 
the  father  yet  lived  in  a  distant  state,  the  son  negotiated  for  the  purchase 
of  the  land  in  question,  and  took  a  deed  to  the  name  common  to  himself 
and  his  fiEither,  and  gave  his  notes  and  a  mortgage  on  the  land  to  aecuxe 
deferred  payments;  but,  vpcn  consideration  of  all  the  evidence,  (see 
opinion,)  held  that  the  land  belonged  to  the  father,  and  that  the  execu- 
tion of  a  sberifiTs  deed  to  the  defendants,  pursuant  to  a  sale  upon  execu- 
tion against  the  son,  was  properly  ei^'oined;— there  being  no  evidence 
of  fraud,  nor  that  credit  had  been  extended  to  the  son  upon  the  belief 
that  he  owned  the  property. 
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Appeal  from  Koasvth  Circuit  Cowrt, 

Thuesday,  April  24. 

The  plaintiff,  claiming  to  be  the  owner  of  certain  land 
described  in  the  petition,  brought  this  action  to  restrain  the 
execution  of  a  deed  to  the  defendants  by  the  sheriff,  in  pursu- 
ance of  a  sale  under  an  execution  against  William  Balwerk, 
Jr.  The  allegations  of  the  petition  were  denied.  Tlie  court 
found  for  the  plaintiff,  and  granted  the  relief  asked.  The 
defendants  appeal. 

n.  S.  Vaugharij  for  appellants. 

«7.  II.  Hawkins^  for  appellee. 

Sbevkbs,  J. — The  plaintiff  is  the  father  of  William  Bal- 
werk, Jr.  At  one  time  they  were  both  residents  of  New 
York.  The  son  came  to  Iowa  about  the  year  1878,  and  pur- 
chased the  land  in  controversy.  He  paid,  as  we  understand, 
$35  in  cash,  and  gave  his  notes,  secured  by  a  mortgage  execu- 
ted by  him  on  the  land,  to  secure  the  unpaid  purchase-money. 
The  land  was  conveyed  to  William  Balwerk,  and  up  to  that 
time  neither  the  plaintiff  nor  his  son,  when  signing  his  name 
or  at  any  other  time,  used  any  words  to  distinguish  the  one 
from  the  other.  They  both  testify  that  the  land  belongs  to 
the  plaintiff,  and  that  he  paid  the  purchase-money,  including 
the  $85.  That  is,  they  testify  that  the  plaintiff  sent  the  $35 
to  his  son,  and  that  it  was  the  money  of  the  plaintiff.  About 
one  year  after  the  purchase,  the  plaintiff  left  New  York  and 
came  to  this  state  and  entered  into  possession  of  the  land. 
But  the  son,  who  is  unmarried,  also,  as  we  infer  from  the  evi- 
dence, was  in  possession  of  the  real  estate,  and,  as  we  believe, 
he  has  sold  at  least  some  of  the  crops  grown  thereon.  But 
in  explanation  of  this  fact  it  should  be  stated  that  the  Bal- 
werks  are  Germans,  and  that  the  plaintiff,  as  he  testifies,  does 
not  understand  the  English  language  sufficiently  to  enable 
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him  to  transact  bnsiness.  Several  witnesses  introduced  by  the 
defendants  testify  to  declarations  made  by  William  Balwerk, 
Jr.,  which  are  inconsistent  with  the  theory  that  the  plaintiff 
is  the  owner  of  the  land  in  controversy.  None  of  these 
declarations  were  made  in  the  presence  of  the  plaintiff,  and 
they  are  denied  by  William  Balwerk,  Jr.  Hut  the  prepon- 
derance of  the  evidence  in  this  respect  is  against  him.  The 
plaintiff  is  in  no  respect  impeached,  and,  if  he  paid  for  the 
land  and  it  is  his  property,  it  should  not  be  sold  for  his  son's 
debt. 

The  only  issue  in  this  case  is  whether  the  plaintiff  or  his 
son  owns  the  land  in  controversy.  Fraud  is  neither  alleged 
nor  established.  Nor  is  it  alleged  or  established  that  credit 
was  extended  to  Balwerk,  Jr.,  on  the  faith  or  belief  that  he 
owned  the  property. 

We  cannot  disregard  the  evidence  of  the  plaintiff,  and,  as 
he  is  not  impeached  or  contradicted,  and  the  story  told  by  him 
is  not  improbable,  fail  to  give  credit  thereto. 

The  material  circumstances  against  the  plaintiff's  theory  is 
the  existence  of  the  note  and  mortgage  to  secure  the  purchase- 
,  money  by  Balwerk,  Jr.,  without  explanation  why  he  did  so. 
But  this  fact  does  not  have  the  significance  which  it  would, 
if  it  appeared  that  he  was  a  man  who  understood  the  proper 
way  of  doing  business.  Again,  he  of  course  had  confidence  in 
his  father,  and,  if  executed  by  the  latter,  the  note  and  mortgage 
would  have  to  have  been  sent  to  him  in  New  York.  This 
would  have  caused  delay;  and  we  can  readily  conceive  why, 
under  the  circumstances,  the  note  and  mortgage  were  exe- 
cuted by  Balwerk,  Jr.  Besides  this,  at  most,  it  was  but  a 
representation  made  in  the  absence  of  the  plaintiff,  and  which, 
therefore,  was  not  binding  on  him.  For  the  reasons  stated, 
we  believe  the  judgment  of  the  circuit  court  to  be  correct. 

Affibmed. 
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COSTELLO  V.  BuBi^s;,  gp  5?. 

1.  Highway:  damages  foe  lands  appbopriatsd  for:  hbasurb  of 

DEPENDENT  UPON  CLAIHANT's  INTEREST  IN  THE  LAND.     Where  an 

occupant  of  land  taken  for  highway  purposes  appeals  from  the  allowance 
of  damages  made  by  the  commissioners  and  approved  by  the  board  of 
supervisors,  he  cannot  recover  for  the  damages  to  the  tract  out  of  which 
the  land  is  taken,  without  showing  that  he  is  the  owner  thereof;  and 
where  the  evidence  fails  to  establish  that  the  title  is  in  him,  he  can  recover 
only  for  such  immediate  and  necessary  damages  as  result  to  him  as  an 
occupant  of  the  land. 

2.  Title  to  Real  Estate :  incompetent  evidence  to  establish  :  re- 

citals of  DEATn  and  heirship  in  .deed  and  decree.  Where 
plaintiff  claimed  title  from  B.,  but  showed  no  conveyance  from  B.,  but 
instead  thereof  a  conveyance  which  recites  the  death  of  B.,  and  that  the 
grantors  are  h?s  widow  and  heirs  at  law,  held  that  such  deed  was  not 
competent  evidence,  as  against  a  stranger  thereto,  of  the  truth  of  such 
recitals:  also,  that  a  decree,  in  a  cause  to  which  defendant  herein  was 
not  a  party,  containing  like  recitals,  was  not  competent  evidence  in  this 
case  to  establish  the  truth  of  the  things  so  recited. 

Appeal  from  Dallas  Circuit  Court. 

TncBSDAT,  April  24. 

The  defendant  filed  his  petition  with  the  board  of  super- 
visors for  the  establishment  of  a  highway.  Such  proceedings 
were  had  upon  this  petition  that  the  establishment  of  the  high- 
way was  recommended  by  a  commissioner  who  was  appointed 
to  examine  into  the  expediency  of  establishing  the  same. 
After  the  commissioner's  report  was  filed,  notice  was  person- 
ally served  on  plaintifi^,  requiring  all  claims  for  damages  on 
account  of  the  location  of  the  highway  to  be  filed  by  a  day  therei  n 
named.  Such  notice  was  also  published  in  a  newspaper  in  the 
county.  Within  the  time  prescribed  by  the  notice,  plaintiff 
filed  the  following  claim  for  damages: 

"To  the  Honorable  Board  of  Supervisors  of  Dallas  County, 
Iowa: 

"Your  petitioner,  Michael  B.  Costello,  respectfully  repre- 
sents that  he  is  the  absolute  and  unqualified  owner  in  fee 
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simple  of  the  north weet  quarter  of  section  fourteen,  township 
eighty,  range  twenty-six,  west  5th  P.  M.,  Dallas  county,  Iowa; 
that  he  will  sustain  damages  by  reason  of  the  highway  known 
as  the  John  Burke  highway,  as  recommended  by  C.  F.  £Iler- 
man,  commissioner,  in  the  sum  of  $500.  Wherefore  he  prays 
that  appraisers  be  appointed  to  assess  the  damages." 

Appraisers  were  thereupon  appointed,  who  assessed  his 
damages  at  $87.53,  and,  this  assessment  being  approved  by  the 
board  of  supervisors,  he  appealed  to  the  circuit  court. 

On  the  trial  in  the  circuit  court,  plaintiff  introduced  in 
evidence  the  abstract  of  original  entries,  and  the  record  of 
certain  mesne  conveyances,  which  show  that  on  the  22d  day 
of  August,  1862,  the  title  to  the  land  described  in  plaintiff's 
petition  was  in  one  John  Bennington,  and  the  conveyance  to 
him  recites  that  his  place  of  residence  was  Brown  county, 
Ohio.  Plaintiff  also  introduced  a  conveyance  of  said  land  (a 
warranty  deed)  from  Lucinda  Bennington,  Elizabeth  E.  Leg- 
gett,  Harriet  C.  King,  Mary  K.  Shaw  and  Fanny  G.  Benning- 
ton to  William  Costello.  This  deed  recites  that  the  grantors 
are  the  widow  and  children  and  heirs  at  law  of  John  Ben- 
nington, deceased,  late  of  Brown  county,  Ohio.  Also  the 
judgment  entry  in  a  cause  brought  by  the  grantors  in  the  last 
named  deed  in  the  circuit  court  against  one  Ernestine  Eden- 
bum,  to  cancel  a  mortgage  on  said  laud,  by  which  it  was 
determined  that  John  Bennington  at  the  time  of  his  death 
was  the  owner  of  said  land,  that  he  died  in  1872,  and  that 
the  plaintiffs  in  that  action  were  his  only  heirs  at  law;  also 
the  transfer  book  kept  in  the  county  auditor's  oflSce,  which 
showed  a  transfer  of  the  laud,  by  warranty  deed,  from  William 
Costello  to  Michael  B.  Costello. 

Plaintiff  testified  that  he  had  been  in  actual  occupancy  of 
the  land  for  over  two  years,  that  he  owned  it,  and  that  his 
occupation  of  it  was  as  owner.  The  court  instructed  the  jury 
that  the  evidence  was  insufficient  to  establish  that  plaintiff 
had  title  to  the  land ;  that  he  was  not  entitled  to  damages 
on  account  of  the  appropriation  of  the  land  for  a  highway; 
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but  that  he  might  recover  for  snoh  immediate  and  necessary 
consequences  as  resulted  to  him  as  the  occupant  of  the  land, 
by  reason  of  the  establishment  of  the  highway.  The  jury 
assessed  the  damages  at  $75.     Plaintiff  appeals. 

Cardell  db  Shortley^  for  appellant 

North  <b  Barr  and  Barorqft^  Brown  dk  Sickmon,  for  ap- 
pellee. 

Reed,  J. — I.  The  questions  argued  by  counsel  relate  to 
the  instructions  given,  to  the  effect,  JFirstj  that  plaintiff  was 
1,  highway:  ^ot  entitled  to  recover  the  value  of  the  land  ap- 
bSSS^MpJS^  propriated,  without  proof  that  he  was  the  owner 
injure  of     thereof  I  and,  Second,  that  the  evidence  was  not 

dependent  .  t  ■,.  -»      -,  «  .        «    , 

uppnciaim-     sumcient  to  establish  the  ownership  of  the  prop* 

ant'n  Interest  *^  r     r 

in  the  land.  erty.  The  position  of  the  appellant  with  reference 
to  the  first  question  is,  that  the  title  to  the  property  is  not  in- 
volved in  the  proceeding;  that  the  proceeding  is  against  the 
land,  and  the  damages  are  assessed  with  reference  to  the  effect 
of  the  appropriation  on  the  market  value  of  the  premises; 
and  hence  it  is  not  material  to  enquire  as  to  the  ownership 
of  the  property. 

It  is  true  that  the  proceeding  to  appropriate  the  land  is  in 
the  nature  of  a  proceeding  in  rem.  Tlie  owner  of  the  prop- 
erty is  made  a  party  only  for  the  purpose  of  giving  him  an 
opportunity  to  assert  his  claim  for  damages;  and,  if  he  neg- 
lects to  assert  such  claim  when  the  opportunity  to  assert  it 
is  given  him  in  the  manner  provided  in  the  statute,  the  ap- 
propriation may  be  made  without  any  regard  to  the  question 
of  damages.  Dunlap  v,  Pully^  28  Iowa,  469;  Wilson  v. 
Jlathaway^  42  Id.,  173;  Harwahan  v.  FoXy  47  Id.,  102. 

Sut  when  a  claim  for  damages  is  filed,  the  proceeding  had 
therein  is  in  the  nature  of  a  personal  action.  Such  claim  can 
be  based  only  on  the  personal  right  of  the  claimant.  And  the 
object  of  the  proceeding  is  to  determine  whether  he  has  any 
interest  which  will  be  injuriously  affscted  by  the  appropriation 
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of  the  property,  and,  if  so,  the  amount  of  the  damages  he  will 
sustain  in  consequence  of  the  appropriation.  Sec  962  of  the 
Code  provides  that  Hhe  amount  of  the  damages  the  claim- 
ant is  entitled  to  shall  be  ascertained  by  said  circuit  court  in 
the  same  manner  as  in  actions  by  ordinary  proceedings." 

This  section  prescribes  the  practice  in  such  cases  in  the  cir- 
cuit court,  and  it  also  indicates  clearly  the  question  which  is 
to  be  determined  in  the  proceeding,  which  is  "the  amount  of 
the  damages  the  claimant  is  entitled  to."  And  we  think  it 
clear  that  these  damages  must  be  estimated  with  reference  to 
the  extent  of  the  interest  of  the  claimant  in  the  property  from 
which  the  appropriation  is  made.  The  public  acquires  by 
the  appropriation  the  right  to  the  perpetual  use  of  the  land 
taken,  and  'the  sum  which  would  compensate  the  owner  of  a 
limited  estate  in  the  land  might  be  very  inadequate  compen- 
sation to  the  owner  of  the  fee. 

Plaintiff  alleged  that  he  was  the  owner  in  fee  simple  of  tlie 
premises  from  which  a  portion  of  the  land  sought  to  be  ap- 
propriated was  taken.  All  the  allegations  of  his  claim,  under 
the  provisions  of  section  941,  were  regarded  as  denied  in  all 
the  subsequent  proceedings.  This  puts  on  him  the  burden 
of  proving  every  fact  material  to  his  claim,  and,  as  the  amount 
of  his  damages  depends  on  the  extent  of  his  interest  in  the 
land,  it  follows  necessarily  that  he  must  prove  his  interest. 

II.     Appellant's   position   with  reference  to   the  second 

question  is,  that  at  most  he  was  only  required  to  produce 

2.  TTTLK  TO     prima  facie  evidence  that  he  was  the  owner  of 

fncompetent    the  land,  and  that,  when  he  showed  that  he  was 

evtdenceto       .  .  ,  i  ,   .<i 

establish :  re-  m  posscssion  under  a  conveyance,  he  met  the  re- 
citals of  death  "^ 
and  heirshh>    quircmcuts  of  the  law  in  that  respect.     The  diffi- 

decree.  culty,  however,  is  that  there  is  no  evidence  that  his 

grantors  ever  had  title.  Indeed  the  title  is  shown  to  be  in  an- 
other. The  conveyances  introduced  show  that  John  Bennington 
was  vested  with  the  title,  and  there  is  no  competent  evidence 
that  it  has  ever  passed  from  him.  The  recitals  in  the  deed  to 
William  Costello,  that  the  grantors  therein  are  the  heirs  at 
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law  of  John  Bennington,  deceased,  are  not  competent^vidence 
either  of  his  death  or  their  heirship.  These  recitals  are  no 
part  of  the  conveyance,  and  they  are  no  more  competent  as 
evidence  in  this  controversy  of  the  facts  stated  than  they 
would  be  if  embodied  in  any  other  writing  signed  by  the 
parties.  Neither  are  the  recitals  in  the  judgment,  in  the  case 
against  Edinburn,  competent  evidence  of  these  facts.  The 
defendant  in  this  case  is  a  stranger  to  that  record.  The 
adjudication  is  not  binding  on  him,  and  the  record  is  not 
competent  evidence  against  him. 

We  think,  therefore,  that  the  circuit  court  correctly  held  that 
the  evidence  was  insufficient  to  establish  the  ownership  of  the 
property  by  plaintiff.     Tlie  judgment  is 

Affiemed. 


Porter  et  al.,  Adm'rs,  t.  Enight. 

1.  Practice:  instructing  the  jury  as  to  the  issues.    It  is  the  prov- 

ince of  the  court  to  determine  the  issues  involved  in  a  case,  and  it  is 
error  for  the  court  to  refer  the  jury  to  the  pleadings  to  ascertain  -what 
the  issues  are. 

2.  Attachment:  of  hortgagbd  personal  propertt:  wRrr  wrong- 

fully SUED  OUT :  MEASURE  OF  DAMAGES  ON  BOND.  Where  an  attach- 
ment wrong-fully  sued  out  was  levied  upon  chattels  which  the  defendant 
had  previously  mortgaged,  and  afterwards  the  chatties  were  taken  from 
the  sheriff  and  sold  under  the  mortgage  for  less  than  their  value,  and 
the  surplus,  after  satisfying  the  mortgage,  was  paid  over  to  tlie  sheriff 
holding  the  writ,  held  that  the  attachment  plaintiff  was  not  liable  for 
any  loss  occasioned  to  the  defendant  by  reason  of  the  sale  under  the  mort- 
gage, but  only  for  the  surplus  paid  over  to  the  sheriff,  wiUi  interest  at 
six  per  cent,  and  the  value  of  the  defendant's  right,  if  any,  to  the  use  of 
the  chattels  from  the  time  of  the  levy  till  they  were  taken  under  the 
mortgage. 

3.  :  WRONGFULLY  SUED  OUT!  MEASURE  OF  DAMAGES  ON  BOND. 


Where  a  defendant  in  attachment  has  been  deprived  of  his  property 
nnder  a  writ  wrongfully  sued  out,  he  is  entitled  to  recover  upon  the 
attachment  bond  at  least  the  fair  cash  value  of  the  property  when  taken, 
with  six  per  cent  interest  thereon. 


63  36fl 

144  16^ 
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4. :  MAUOB  IN  sumo  our  wbit:  adyicb  op  coukbel  to  rebut: 

IN8TRUCTI0N.  Before  the  advice  of  ooansel  can  be  interpoeed  to  lebat 
ihe  charge  of  malice  in  wrongfully  Buing  out  a  wrifc  of  attachment,  it 
mnBt  appear  that  a  fall  and  fair  statement  of  the  fads,  as  distinguished 
from  legal  conclnsions,  was  submitted  to  the  attorney;  and  an  instrac- 
tion  asked,  to  the  effect  that,  if,  on  the  case  submitted,  the  plaintiff  in 
attachment  was  advised  by  bi8  attorney  that  he  had  a  good  caoae  of 
action  and  a  right  to  sue  out  the  attachment,  then  he  was  not  liable  for 
exemplary  damages,  was  properly  refuted,  when  there  was  no  erideBce 
showing  what  facU  were  submitted  to  the  attorney. 


O.  :     WRONGFOIXT   8UKD  OUT!     ATTOBUBT    FKES  TO  DEFKSDAXT: 

HEAsuiiB  OF.  Under  section  2961  of  the  Code,  a  defendant  in  attach- 
ment, where  the  writ  is  wrongfully  sued  out,  is  not  entitled  to  recover 
attorney  fees  for  defending  the  whole  case,  but  only  the  reasonable  fee 
<^  his  attorneys  f<H:  their  serrioes  in  the  auxiliary  proeeedin^. 

Appeal  from  Polk  Circuit  Court. 

Thursday,  April  24. 

Action  on  a  lease  of  a  farm ;  and  the  plaintiffs  seek  to 
recover  on  the  grounds  that  the  defendant  failed  to  cultivate 
the  farm  in  a  proper  manner,  and  failed  to  deliver  to  the 
plaintiffs  the  share  of  the  crops  raised,  as  provided  in  the 
lease.  The  plaintiffs  caused  an  attachment  to  issue,  and  cer- 
tain property  belonging  to  the  defendant  was  levied  on  and 
taken  possession  of  by  the  sheriff.  The  material  allegations 
in  the  petition  were  denied  in  the  answer,  and  a  counter-claim 
was  pleaded  by  the  defendant,  and  he  sought  to  recover  dam- 
ages caused  by,  as  he  claimed,  the  wrongful  suing  out  of  the 
attachment.  There  was  a  trial  by  jury,  who  found  for  the 
defendant,  and  assessed  his  damages  at  $250.27,  and  judgment 
was  rendered  therefor.  Both  parties  appeal.  The  plaintiffs, 
however^  must,  under  the  statute^  be  regarded  as  appellants. 

Finhhine  cfe  McClelland^  for  appellants. 

Baylies  <b  Baylies^  for  appellee. 

Seevers,  J. — I.  The  court  in  the  charge  to  tiie  jury  made 
a  lengthy  statement  of  the  issues,  but  at  the  conclnsion 
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thereof  stated :    ^<  For  a  more  exact  and  complete 

1.  pRAcncB :  ^ 

tS?j^Mto  statement  of  Ae  allegations  of  the  parties  and 
the  issues.  ^^^  issues  in  the  case,  see  the  pleadings  them- 
selves." In  a  paragraph  of  the  charge,  the  court  said :  "When 
you  find  that  a  fact  is  alleged  by  one  of  the  parties  and  ex- 
pressly admitted  by  the  other,  you  may  assume  the  fact  thus 
admitted  to  be  true,  and  no  further  evidence  is  necessary  on 
that  point.  As  to  all  the  matters  alleged  in  the  petition  and 
denied  by  the  answer,  the  burden  of  proof  rests  upon  the 
plaintiffs  to  establish  the  truth  of  the  same,  *  «  * 
and,  in  like  manner,  all  the  allegations  made  by  defendant  in 
his  counter-claim,  *  *  and  denied  by  the  reply,  must 
be  established  by  the  defendant." 

It  is  somewhat  difficult  to  jsay  that  the  issues  were  not  fully 
stated  to  the  jury,  and  we  are  unable  to  understand  why  the 
jury  were  referred  to  the  pleadings  for  the  issues.  It  has 
been  held  that  this  constitutes  reversible  error.  FUzgerald 
V.  McCarty^  55  Iowa,  702,  and  cases  cited. 

If  it  be  conceded  that  the  issues  were  fully  stated  by  the 
court,  how  can  it  be  determined,  as  the  jury  were  invited  or 
directed  to  examine  the  pleadings  for  the  purpose  of  ascertain- 
ing what  the  issues  were,  that  they  did  not  do  so,  and  conclude 
that  the  issues  had  not  been  accurately  stated  by  the  court 
It  is  improper  to  direct  the  jury  to  the  pleadings  for  the  pur- 
pose of  ascertaining  what  is  or  is  not  admitted  or  denied. 
It  is  the  province  of  the  court  to  determine  the  issues,  and 
the  duty  of  the  jury  in  this  respect  to  follow  the  direction  of 
the  court.  Because  of  the  full  statement  of  the  issues  made 
by  the  court,  some  of  us  have  doubts  whether,  in  fact,  there 
was  prejudicial  error  in  referring  the  jury  to  the  pleadings, 
when  all  the  instructions  bearing  on  this  question  are  con- 
sidered. Therefore,  no  determination  of  the  question  is  made; 
but  we  have  deemed  it  proper  to  say  this  much,  because  the 
case  must  be  reversed  on  other  grounds,  and  a  new  trial  had. 

II.     We  regard  the  instructions,  except  as  above  and 
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hereafter  indicated,  as  beiDff  substantially  correct 

2.  ATTACH-  \       ,  , 

S?rtgaged  property  attached,  as  we  understand,  con- 

P^»^.  sisted  of  "straw,  stalk-pasture,  oat6,  com  and 
fS*fc"dP'  ^ay-"  This  property  was  sold  by  the  sheriff 
ofdamSes"  under  a  stipulation,  which  reserved  to  the  parties 
"all  rights  they  now  have,  not  waived  by  this 
instrument." 

There  were  also  attached  two  colts,  which  were  subject  to 
a  prior  mortgage,  under  which  the  colts  were  taken  from  the 
sheriff  and  sold.  The  proceeds,  after  satisfying  the  mortgage 
and  costs  of  sale,  were  paid  to  the  sheriff,  and  the  same  is 
held  by  him  under  the  attachment. 

There  was  also  attached  a  yearling  colt  and  a  heifer,  which, 
as  we  understand,  were  still  in  the  sheriff's  hands  at  the  time 
of  the  trial.     The  court  instructed  the  jury  as  follows: 

"11.  If  you  find  that  the  attachment  was  not  wrongfully 
sued  out,  you  need  not  inquire  further  as  to  defendant's 
counter-claim  and  the  damages  claimed  thereunder. 

"  If  the  attachment  was  wrongfully  sued  out  by  said  L.  M. 
Small,  then  defendant  is  entitled,  at  least,  to  such  actual  dam- 
ages as  he  has  proved  in  the  case.  The  actual  damages  would 
be  the  actual  loss  sustained  by  defendant  by  reason  of  the 
levy  of  the  attachment,  as  shown  by  the  testimony. 

"  If  said  property  levied  on  was  sold  or  disposed  of  by  the 
sheriff,  defendant's  damages  would  be  the  fair  cash  value  of 
the  same  when  wrongfully  levied  on  and  taken,  or  the  fair 
cash  value  of  defendant's  interest  in  said  property,  with  six 
per  cent  interest  from  the  time  of  the  levy. 

"  In  awarding  actual  damages,  your  aim  should  bo  to  com- 
pensate the  party  injured  for  actual  loss  directly  resulting 
from  the  wrongful  acts  complained  of. 

"  11^.  If  you  find  that  the  attachment  was  wrongfully  sued 
out,  and  that  defendant  is  entitled  to  damages,  the  measure 
of  his  damages  upon  the  property  levied  on  and  still  in  the 
hands  of  the  sheriff  is  the  loss  sustained  by  defendant  by  rea- 
son of  being  deprived  of  the  use  of  said  property  since  the 
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levy,  and  any  depreciation  in  value  of  the  same;  and  as  to 
the  property  seized  and  sold  by  the  consent  of  the  parties, 
while  plaintiflFs  should  be  charged  with  the  cash  value  at  the 
time  of  the  seizure,  they  are  entitled  as  a  credit  to  the  net 
cash  in  the  hands  of  the  sheriff,  after  paying  costs  and  ex- 
penses resulting  from  the  sale  of  said  property." 

As  applied  to  the  facts  in  this  case,  these  instructions  or 
paragraphs  of  the  charge,  we  think,  are  erroneous.  Firsts  as 
to  the  mortgaged  property.  It  has  been  held  that  the  mort- 
gagor of  personal  property  has  no  interest  therein  which  can 
be  levied  on  and  sold  under  execution.  Gordon  et  al.  v, 
Hardin^  33  Iowa,  550.  Whether  this  fact  has  any  bearing 
on  the  question  as  to  wliat  damages  the  defendant  was  enti- 
tled to  recover,  was  not  presented  to  the  court  below;  and  we 
shall  determine  the  case  as  it  was  tried  there,  and  merely  men- 
tion the  fact  above  stated,  so  that  what  we  may  say  will  not 
be  misunderstood.  The  two  colts,  it  will  be  assumed,  were 
rightly  taken  under  the  attachment,  but  they  were  taken  from 
the  possession  of  the  sheriff  under  the  mortgage,  which  was 
the  prior  lien.  They  were  rightfully  sold  under  the  mort- 
gage, and  if  at  such  sale  they  did  not  bring  their  full  value, 
the  plaintiffs  are  not  responsible  therefor.  No  act  of  theirs 
induced  the  sale,  and,  therefore,  they  cannot  be  made  liable 
in  damages  for  any  loss  the  defendant  may  have  sustained 
thereby.  We  think,  under  the  circumstances,  and  as  the  case 
was  tried,  the  jury  should  have  been  specifically  instructed 
that,  as  to  this  property,  the  only  damages  the  defendant  was 
entitled  to  recover  was  the  amount  of  money  paid  the  sheriff, 
after  satisfying  the  mortgage,  with  six  per  cent  interest 
thereon.  If  the  defendant  was  entitled  to  the  possession  of 
the  colts,  and  was  deprived  of  possession  by  the  taking  under 
the  attachment,  there  is  no  evidence  of  the  value  of  the  use 
of  the  colts  after  they  were  taken  under  the  attachment,  and 
prior  to  the  taking  under  the  mortgage. 

There  is  no  evidence  tending  to  show  that  the  colts  and 
heifer  not  sold  by  the  sheriff  had  depreciated  in  value,  or  that 
Vol.  LXIII--24 
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their  use  was  of  any  value.  As  to  this  property,  the  extent 
of  the  defendant's  damages  is  the  value  of  the  property  of 
which  he  has  been  wrongfully  deprived.  Of  course,  if  the 
property  was  wrongfully  taken,  the  defendant  would  be  enti- 
tled to  nominal  damages.  In  both  of  the  respects  above 
mentioned,  we  think  the  instructions  above  set  out  at  length 
are  erroneous. 

III.  It  is  urged  that  the  instructions  are  also  erroneous 
as  to  the  property  taken  under  the  attachment  and  sold  by 
8. — !  wrong-  the  sheriff  under  the  stipulation  of  the  parties. 

oiit:  measure  But  it  is  not  insisted  that  the  daraao^es  in  anv 

of  damages  , ,  i      , .     .      t   i  T   ^  .     ' 

on  bond.  rcspcct  should  be  limited  by  reason  of  the  stipu- 
lation and  sale.  Upon  the  theory  that  the  attachment  was 
wrongfully  issued,  the  question  then  is,  what  are  the  defendant's 
damages?  It  is,  perhaps,  true  that  there  is  not  entire  accord 
in  the  authorities  on  this  question.  But  the  rule  of  the  in- 
struction is  that  the  defendant  is  entitled  to  the  fair  cash  value  of 
the  property  when  wrongfully  taken,  with  six  per  cent  interest 
thereon.  We  think  this  rule  is  as  favorable  to  the  appellants 
as  they  had  a  right  to  expect.  Under  some  adjudged  casea, 
as  we  understand,  he  would  or  might  be  entitled  to  more,  but 
under  none  is  he  entitled  to  less.  In  this  respect  appellants 
have  no  reason  to  complain. 

IV.  The  appellants  asked  an  instruction  stating,  in  sub- 
stance, that,  if  it  appeared  from  the  evidence  that  the  appel- 
^  .  ^^.  lants  had  consulted  an  attorney,  and  were  advised 

o'iftWr'Si-  by  him  that  on  "the  case  submitted"  they  "liad  a 
souo  rebu?r  good  causc  of  actiou,  and  a  right  to  sue  out  the 
instruction,  attachment,"  such  fact  would  rebut  malice,  and 
exemplary  damages  could  not  be  recovered.  This  instruction 
was,  we  think,  rightfully  refused,  because  there  is  no  evidence 
to  support  it.  The  attorney  who  was  consulted  testifies: 
"On  the  statement  of  facts  made  me,  I  told  him  he  had  a  good 
cause  of  action,  and  a  right  to  sue  out  an  attchment.  *  * 
He  made  a  statement  of  what  he  claimed  to  be  certain  facts, 
and  asked  me  if  he  could  sue  out  an  attachment,  and  I  told 
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him  he  conld.  The  facts  stated  to  me  are  those  iiitrodnced 
in  the  petition  herein  filed."  "We  understand  the  rule  to  be 
that,  before  the  advice  of  counsel  can  be  interposed  as  a  shield 
against  the  consequences  of  a  wrongful  act,  it  must  appear 
tiiat  a  full  and  fair  statement  of  the  facts  was  made  to  the 
attorney.  The  jury  cannot  determine  what  facts  were  told 
the  attorney  from  the  evidence  above  stated.  Therefore, 
it  cannot  be  determined  whether  a  full  and  fair  statement  was 
made  or  not.  Instead  of  stating  facts,  legal  conclusions,  or 
the  conclusions  of  the  witnees  only,  are  stated.  The  refer- 
ence to  the  facts  stated  in  the  petition  is  not  sufficient,  because 
it  is  therein  stated  that  the  defendant  has  disposed,  or  is  about 
to  dispose,  of  his  property  to  defraud  his  creditors.  Tins  is  a 
conclusion  merely,  or  a  result  reached,  because  of  the  exist- 
ence of  certain  facts.  Clearly,  it  would  not  be  sufficient  if 
the  plaintiffs  told  the  attorney,  without  more,  that  defendant 
had  disposed  of  his  property  with  intent  to  defraud  his  cred- 
itors. The  facts  upon  which  the  conclusion  is  based  must  be 
stated.  The  court  did  not  err  in  refusing  the  instruction 
under  consideration. 

V.     As  to  defendant's  appeal.     It  is  provided  by  statute: 
"  If  the  attachment  was  wrongfully  sued  out,  and  there  was 

^ .         no  reasonable  cause  to  believe  the  ground  upon 

8uedout"\t-  which  the  same  was  issued  to  be  true,"  then  the 
to'deJeiidwit:  defendant  is  entitled  to  recover,  "the  actual  dam- 
roeasureo.  ^^^  sustained,  and  reasonable  attorney  fees,  to 
be  fixed  by  the  court."  Code,  §  2961.  The  court  fixed  the 
attorney  fees  at  $50,  and  rendered  judgment  therefor  against 
the  plaintiffs.  It  is  insisted  that  a  greater  sum  under  the 
evidence  should  have  been  allowed.  It  is  insisted  that  the 
question  as  to  whether  the  defendant  was  indebted  to  the 
plaintiffs  was  in  issue,  and  that,  if  there  was  no  indebtedness, 
then  the  attachment  was  wrongfully  sued  out.  Therefore,  it 
is  insisted  that  the  attorney  fee  should  be  fixed  at  such  an 
amount  as  would  be  a  fair  and  reasonable  fee  for  the  trial  of 
the  whole  case.     We  do  not  think  this  is  the  proper  construe^ 
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tion  of  the  statute.    The  fees  are  to  be  allowed,  if  the  "ground'' 
apon  which  the  attachment  was  issned  is  not  true. 

The  statutory  grounds  for  an  attachment  are  stated  in  sec- 
tion 2951  of  the  Code,  and  if  these  are  not  true,  then  reasona- 
ble attorney  fees  are  to  be  allowed.  It  is  true,  if  tliere  was  no 
debt,  the  attachment  must  be  regarded  as  having  been  wrong- 
fully issned,  and  the  defendant  in  such  case  is  entitled  to  the 
damages  sustained.  But  we  do  not  think  the  allowance  of 
attorney  fees  stands  precisely  on  the  same  footing.  If  it  had 
l)een  the  intent  of  the  legislature  to  give  fees  for  the  trial  of 
the  whole  issue,  if  the  attachment  was  wrongfully  sued  out. 
we  think  it  would  have  been  so  said  in  words  that  coald  not 
be  misunderstood. 

The  action  for  the  supposed  debt  can  be  brought,  whether 
tliere  is  ground  for  the  attachment  or  not.  The  attachment 
is  an  auxilliary  proceeding,  and  may  be  commenced  when  the 
action  is  brought,  or  afterwards. 

The  attorney  fee  is  allowed  only  when  it  is  found  there  was 
no  ground  for  the  commencement  of  such  auxilliary  proceed- 
ing. We  think  the  court  did  not  err  in  making  the  allow- 
ance for  attorney  fees. 

Affirmed  on  defendant's  appeal. 
Revebsed  on  plaintiffs'  appeal. 


ElBKPATBIOK  T.  ThE  U.  P.  ChUBCH  OF  KeOTA. 

1.  Beligious  Corporations:  query  as  tobblation  of  statute  to. 

Whether  the  provisions  of  section  1069  of  the  Ckxle,  which  is  foand  in 
chapter  one,  under  the  title  '^Corporations,'*  and  which  treats  of  corpora- 
tions for  pecuniary  profit,  are  applicable  also  to  a  body  of  men  acting  as 
a  religious  corporation,  treated  of  in  chapter  two  under  said  title,  gycere, 

2.  Corporations:  exercise  of  assxtmbd  corporate  powers:  facts 

hot  coRSTtTUTiNO.  Bcforo  any  act  can  be  treated  as  the  exercise  of  a 
corporate  franchise  or  privilege,  it  must  be  made  to  appear  that  it  is  an 
act  which  distinctly  pertains  to  corporate  powers,  and  which  may  not  just 
as  well  be  the  act  of  a  partnership  or  an  unincorporated  association;  and 
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it  is  accordingly  held  in  this  case  that,  where  the  members  of  a  reliprious 
society  held  business  meetings,  acquired  property,  received  and  paid  out 
money,  appointed  agents  to  make  settlements,  contracted  for  insuranca 
on  their  building,  and  contracted  debts  generally,  passed  by-<lawB,  ap- 
pointed trustees,  and  made  an  attempt  at  incorporation,  these  acts  did 
not  establish  an  assumption  of  corporate  powers  by  the  society,  as  con- 
templated by  section  1089  of  the  Code,  so  as  to  estop  it  from  pleading 
a  want  of  corporation  as  a  defense  to  an  action  against  it— K!onceding 
that  said  section  is  applicable  to  such  a  society.  WaslUngton  College  v . 
Duke,  14  Iowa,  14,  distinguished. 

Appeal  from  Keok^vk  Circuit  Court. 

TnuBSDAT,  April  24. 

Action  upon  an  account  The  defendant  for  answer  "ad- 
mits that  it  13  a  church  for  religions  purposes,  but  denies 
that  it  is  a  corporation,  and  denies  that  it  now  has,  or  ever 
did  have,  the  authority  to  make  contracts.'^  There  was  a 
trial  to  a  jury,  and  verdict  and  judgment  were  rendered  for 
the  plaintiff.     The  defendant  appeals. 

O.  D.  WoodiTij  for  appellant 

Sampson  dk  Brown,  and  /.  Farley,  for  appellee. 

Adams,  J.— Sometime  prior  to  Oct,  1874,  certain  persons 
in  Keota,  Iowa,  holding,  as  we  may  presume,  the  faith  of  the 
denomination  known  as  United  Presbyterians,  organized  a 
church,  which  seems  to  have  been  called  simply  the  United 
Presbyterian  Church  of  Keota.  In  Oct,  1874,  steps  were 
taken  to  erect  a  church  building.  Money  was  subscribed  by 
various  individuals,  and  the  church  building  was  erected. 
The  plaintiff  was  one  of  the  trustees,  and  acted,  also,  on  the 
building  committee.  He  appears  to  have  been  one  of  the 
most  active  members  of  the  society.  He  not  only  subscribed 
with  others,  but  he  advanced  money  beyond  his  subscription, 
and  pledged  his  credit  to  assist  the  church.  He  was  reim- 
bursed  to  some  extent,  but  the  accounts  were  such  that  a 
misunderstanding  appears  to  have  arisen,  and  in  February, 
1882,  he  brought  this  action  to  recover  for  money  advanced. 
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He  averred  in  his  petition  that  the  defendant  was  incor- 
porated  under  the  corporate  name  of  the  United  Presbyterian 
Church  of  Keota.  The  evidence  does  not  show  an  incorpora- 
tion, and  the  plaintiff,  as  we  understand,  does  not  seriously 
claim  that  it  does.  He  claims  that  the  persons  composing 
the  church  proper,  or  religious  society,  (it  does  not  appear 

1.  RELIGIOUS  distinctly  which,)  acted  as  a  corporation,  and  that, 
quervasto  *  having  SO  actcd,  they  are,  under  section  1089  of 
statute  to.  the  Code,  now  estopped  from  pleading  as  a  de- 
fense a  want  of  incorporation.  That  section  provides  that 
"no  body  of  men  acting  as  a  corporation  under  the  provisions 
of  this  chapter  shall  be  permitted  to  set  up  a  want  of  legal 
organization  as  a  defense  to  an  action  against  them  as  a  cor- 
poration." The  plaintiff  introduced  evidence,  which  he 
claims  shows  that  the  members  of  the  church  or  religious 
society  acted  as  a  corporation;  and  the  court  gave  the  jury 
an  instruction  upon  the  theory  that  the  jury  might  so  find. 
The  defendant  insists  that  the  instruction  is  erroneous,  for 
the  reason  that  the  acts  shown  were  not  such  as  to  evince  an 
attempt  to  exercise  distinctive  corporate  powers;  and  for  the 
further  reason  that,  if  they  were,  the  defendant  would  not  be 
estopped  from  denying  its  corporate  character,  because  the 
statute  relied  upon  is  restricted  in  its  application  to  those  who 
assume  to  exercise  the  powers  of  corporations  organized  for 
pecuniary  profit. 

Section  1089  is  found  in  chapter  1,  which  chapter  provides 
only  for  the  organization  of  corporations  for  pecuniary  profit. 

2.  CORPORA-    So  far  as  that  section  is  concerned,  the  estoppel 
cile  of  aSiim-  provided  for  certainly  applies  only  to  a  body  of 

eci  corporate  ..  ..  j  r       4.        ■« 

powers :  f nets  mcu  actinff  as  a  corporation   under  chapter  1. 

not  constitut-   _,  .  .        -  .  ,         i  - 

ing.  The  provision  for  corporations  other  than  for  pe- 

cuniary profit  is  made  in  chapter  2.  Whether  section  1089 
can  be  applied  to  persons  acting  as  a  corporation  under  chap- 
ter 2,  is  a  question  which,  we  think,  admits  of  some  doubt, 
and  in  regard  to  it  we  might  not  be  agreed.  But  we  do  not 
properly  reach  the  question,  because  we  think  that  there  is  no 
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evidence  showing  distinctly  and  unequivocally  an  attempt  to 
exercise  corporate  powers.  The  case,  we  think,  falls  under 
the  rule  held  in  Fredenhurg  v.  Lyon  Lake  M.  E.  Church, 
37  Mich.,  476,  and  Ti^ustees  v.  Clark,  41  Id.,  730. 

We  cannot  better  express  our  views  than  in  the  language 
of  Me.  Justice  Cooley  in  the  case  last  above  cited.  He  says: 
"Before  any  act  can  be  accepted  and  treated  as  the  exercise 
of  a  corporate  franchise  or  privilege,  it  must  be  made  to  ap- 
pear that  it  is  something  which  distinctly  pertains  to  corpor- 
ate powers.  It  must  not  be  an  ambigous  act  in  itself,  and 
which  as  properly  belongs  to  a  partnership  or  to  an  unincor- 
porated association  of  persons."  In  that  case  it  was  held 
that  the  contraction  of  a  debt  was  not  distinctly  the  exercise 
of  a  corporate  power.  According  to  the  opinion,  the  acts 
must  be  such  as  would  justily,  in  the  interest  of  the  state,  an 
action  which,  under  our  statute,  is  denominated  an  action  to 
test  official  and  corporate  rights.  The  acts  which  would  be 
deemed  such  we  need  not  undertake  to  enumerate.  Among 
them,  unquestionably,  would  be  the  adoption  and  u£e  of  a 
seal  as  a  corporate  seal,  the  taking  of  subscriptions  to  capi- 
tal stock,  and  the  issuance  of  certificates  of  stock.  The  acts 
relied  upon  by  the  plaintifl*  as  corporate  acts  consist  of  holding 
business  meetings,  acquiring  property,  receiving  and  paying 
out  money,  appointing  agents  to  make  settlements,  contracting 
for  insurance  on  their  church  building,  and  contracting  debts 
generally.  But  as  to  the  title  to  the  church  lot  and  building,  it 
must  be  said  tliat  it  appears  always  to  have  stood  in  the  name  of 
individuals.  The  other  acts  mentioned  are  such  as  unincor- 
porated societies  are  accustomed  to  perform,  and  cannot  be 
said  to  evince  an  assumption  of  distinctive  corporate  powers. 

One  other  act  remains  to  be  mentioned,  and  that  is  the 
passage  of  a  by-law.  Possibly  more  than  one  was  passed, 
but  only  one  is  set  out.  That  is  in  these  words:  "The  trustees 
shall  fettend  to  keeping  the  church  building  in  repair,  fuel  and 
light,  drawing  on  the  treasurer  for  the  expense  of  the  same, 
hold  all  deeds,  notes,  bonds  and  mortgages  of  the  congregation, 
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sign  all  notes,  deeds  and  mortgages,  but  not  without  the  con- 
sent of  the  congregation,  and  shall  have  a  general  supervision 
of  the  temporalities  of  the  congregation.'^  The  plaintiff  in- 
sists, if  we  understand  him,  that  the  passage  of  a  by-law  is  of 
itself  a  distinctive  corporate  act,  and,  if  not,  that  the  passage 
of  such  a  by-law  is. 

A  by-law  proper  is  a  subordinate  rule  for  the  government 
of  a  body  passing  it.  It  may  be  a  rule  subordinate  to  a 
charter  or  articles  of  incorporation,  but  it  may  as  well  be  a 
rule  subordinate  to  mere  articles  of  association,  such  as  mere 
unincorporated  clubs  and  societies  adopt  for  their  government. 
It  is  abundantly  evident  that  the  passage  is  not  an  assumption 
of  distinctive  corporate  powers.  It  would  be  absurd  to  sup- 
pose that  every  unincorporated  club  and  society  in  the  state, 
which  adopts  by-laws,  is  liable  to  be  proceeded  against  by  an 
action  to  test  its  corporate  rights.  Wliether  the  passage  of  a 
by-law,  whicJi  should  provide  a  mode  for  the  exercise  of  dis- 
tinctive corporate  powers,  could  itself  be  regarded  as  a  cor- 
porate act,  we  need  not  determine.  The  by-law  set  out  does 
not,  we  think,  so  provide.  The  deed  of  the  church  lot  and 
building  appears  to  have  been  executed  to  the  trustees.  Un- 
der the  by-law,  the  trustees  were  entitled  to  hold  the  deed. 
Some  subscription  notes  appear  to  have  been  taken.  Under 
the  by-law,  the  trustees  were  entitled  to  hold  the  notes.  On 
the  other  hand,  if  deeds  and  notes  were  to  be  given,  the  trustees 
were  to  sign  them.  Tliis  was  the  device  adopted  to  enable 
the  "congregation,"  so  called,  to  transact  its  business.  We 
find  no  authority  to  execute  any  paper  in  the  name  of  tlie 
United  Presbyterian  Church  of  Keota,  but  rather  a  device  to 
do  the  necessary  business  without  the  use  of  such  name. 

Much  has  been  said  in  argument  about  an  attempt  to  incor- 
porate. But  an  attempt  to  incorporate  is  not  an  exercise  of 
assumed  corporate  powers.  Such  attempt  looks  merely  to 
the  acquisition  of  such  powers.  Their  exercise  is  a  different 
act.  Whether,  if  articles  of  incorporation  had  been  adopted, 
though  not  filed  for  record,  acts  provided  for  therein  could  be 
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construed  as  an  attempted  exercise  of  corporate  powers, 
though  not  otherwise  distinctly  appearing  so,  is,  to  say  the 
least,  doubtful.  See  cases  above  cited.  But  no  articles  of 
incorporation  were  introduced  in  evidence,  nor  contents  shown, 
nor  is  there  any  evidence  that  any  were  signed  or  adopted  by 
vote.  There  was  an  eflTort  to  prove  that  something  was 
signed,  but  the  evidence  offered  was,  as  we  understand,  not 
allowed  to  go  to  the  jury,  and,  besides,  a  careful  examination 
will  show  that  it  would  have  been  entirely  insufficient.  The 
evidence  introduced  does  not  go  farther  than  to  show  that  an 
attorney  was  employed  to  draw  articles  of  incorporation,  and 
that  be  drew  something  which  he  denominated  such,  and 
sent  them  for  record. 

The  plaintiff  relies  upon  Washington  College  v.  DuTce^  14 
Iowa,  14.  But  that  case  bears  very  little  resemblance  to  this. 
The  defendant  in  that  case  sought  to  escape  liability  upon  his 
promissory  note  to  the  plaintiff,  by  denying  its  corporate 
character  and  capacity  to  sue.  The  question  presented  arose 
under  section  704  of  the  Code  of  1851,  which  is  like  section 
1089,  above  cited.  The  plaintiff  had  failed  to  incorporate, 
but  was  nevertheless  allowed  to  recover  as  a  corporation.  The 
note  sued  on  was  given  for  a  so-called  perpetual  scholar- 
ship*  It  purported  to  be  signed  by  the  president  and  sec- 
retary of  Washington  College,  and  sealed  with  the  seal  of  the 
college,  and  in  the  attestation  clause  the  college  is  referred  to 
as  a  corporation,  and  the  seal  as  a  corporate  seal.  The  exe- 
cution of  this  paper  in  this  mode  was  distinctly  a  corporate 
act,  and  the  liability  of  defendant  upon  his  note  was  clear. 

In  the  case  at  bar,  we  find  no  evidence  of  such  acts,  and,  in 
instructing  the  jury  upon  the  theory  that  there  was,  we  think 
that  the  court  erred. 

Reversed. 
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Heed  et  al.  v.  Shum  et  al. 

1.  Justice's  Court :  jxtdombkt,  TORouan  ebrob,  in  excess  of  jubis* 
DICTION :  JUDGMENT  NOT  VOID.  Where  a  note  provided  that  a  jiutice 
of  the  peace  should  have  jurisdiction  thereof  to  the  extent  of  fdOO,aDd 
also  stipulated  that  the  maker  should  **pay  all  expenses  of  coUectioD, 
includinfc  attorney's  fees/*  and  the  note  was  filed  with  the  justice,  bot 
no  petition  was  filed  and  no  claim  made  for  attorney  *8  fees,  and  the  jos- 
tice  issued  an  original  notice  claiming  the  amount  due  on  the  note  *'and 
expenses  of  collection,  including  attorney's  fees,*'  and  afterwards  ren- 
dered judgment  upon  default,  not  only  for  the  amount  due  and  costs, 
but  also  for  attorney's  fees,  whereby  the  total  judgment,  ezdnding  the 
ordinary  costs,  amounted  to  more  than  $300,  JieJd  that  the  judgment  for 
attorney's  fees  was  error,  but  that  it  did  not  defeat  the  jurisdiction,  and 
that  the  judgment  was  valid  to  the  extent  of  €300  and  the  ordinaiy 
costs. 

Appeal  from  Hamilton  Distinct  CouH. 

Thursday,  Apbil  24. 

This  is  an  action  in  equity  which  involves  the  priority  of 
the  lien  of  a  judgment  of  the  plaintifis,  and  a  judgment  of 
the  interveners,  Lawrence  &  Dungan,  upon  certain  real  estate, 
the  legal  title  to  which  is  in  Mary  Shnm.  The  court  below 
found  and  decreed  that  the  judgment  of  the  plaintiflFs  was 
the  prior  lien,  and  Lawrence  &  Dungan  appeal. 

A.  W.  Carton  and  McNett  d:  Tisdale^  for  the  appellants. 
Chase  d:  Ohasey  for  the  appellees. 

EoTHEOOK,  Ch.  J. — It  is  conceded  that  tlje  judgment  of 
plaintiffs  is  the  prior  lien,  if  it  is  a  valid  judgment.  Appel- 
lants claim  that  it  is  void,  because  the  court  whicli  rendered 
the  same  had  no  jurisdiction  of  the  subject  matter.  The  judg- 
ment was  rendered  by  a  justice  of  the  peace  on  a  promissory 
note  for  $273.10,  dated  April  28,  1880,  with  interest  at  ten 
])er  cent  per  annum,  and  it  was  stipulated  in  the  note  that  a 
justice  of  the  peace  "may  have  jurisdiction  herein  to  the 
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amount  of  $300."    The  note  also  stipulated  that  the  maker 
should  "pay  all  expenses  of  collection,  including  attorney's 


The  plaintiffs  filed  the  note  with  the  justice  on  May  3, 
1880.  The  record  does  not  show  that  any  petition  was  filed, 
and  no  claim  was  made,  other  than  appeared  from  the  face 
of  the  note.  The  justice  of  the  peace  issued  an  original 
notice,  in  which  it  was  stated  that  the  plaintiffs  claimed 
the  sum  of  $273.10,  with  interest  at  ten  per  cent  from  April 
28,  1880,  "and  expense  of  collection,  including  attorney's 
fees."  The  defendant  in  the  action  made  default,  and  the  jus- 
tice rendered  a  judgment  for  $274,  together  with  twenty-seven 
dollars  and  forty  cents  attorney's  fees,  and  the  costs  of  the 
action,  taxed  at  four  dollars  and  fifty  cents. 

The  amount  of  the  debt  and  the  attorney's  fees  exceed 
$300,  and,  because  of  this  excess,  the  defendants  claim  that 
the  judgment  is  void.  We  think  it  is  very  plain  that  the 
position  of  the  appellants  cannot  be  sustained.  The  plaintiffs 
did  not  demand  a  judgment  in  excess  of  $300.  The  note 
itself  limited  the  judgment  to  that  amount.  It  was  a  mere 
error  in  the  justice  in  taxing  the  fees  so  as  to  make  the  ag- 
gregate exceed  $300.  On  the  face  of  the  record  before  him. 
the  justice  of  the  peace  hcd  jurisdiction,  and,  jurisdiction 
having  attached,  it  could  not  be  defeated  or  ousted  by  mere 
error.  The  plaintifls  offer  to  remit  the  excess,  which  amounts 
to  one  dollar  and  forty  cents,  and  the  judgment  will  be  cor- 
rected to  that  extent,  but  without  costs. 

This  disposition  of  the  case  renders  it  unnecessary  that  we 
should  discuss  the  question  presented  by  counsel  as  to  whether 
attorney's  fees  are  part  of  the  costs. 

Affibmkd. 
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The  State  v.  Wilmoth. 

1.  Indictment:  need  not  be  btoked  bt  dtsthict  attorkey.  It  is  not 

essential  to  the  validity  of  an  indictment  that  it  be  signed  by  the  district 
attorney.    The  State  v.  Ruby,  61  Iowa,  86,  followed, 

2.  Praotioe  in  Supreme  Court :  ebborskot  presumed.  Allpresnmp- 

tions  are  in  favor  of  the  rulings  of  the  trial  court,  and  if  errors  are  as- 
signed, they  must  be  shown  affirmatively  before  a  reversal  can  be  had. 

3.  :  reducing  sentence.  To  authorize  this  court  to  reduce  the  sen- 
tence imposed  upon  a  verdict  of  guilty,  it  must  clearly  appear  from  the 
record  to  be  excessive. 

Appeal  from  Keokuk  District  Court. 

Thursday,  Apbil  24. 

The  defendant  was  convicted  upon  an  indictment  for  bur- 
glary, and  sentenced  to  ten  years  confinement  in  the  peniten- 
tiary. He  now  appeals  to  this  court.  The  facts  involved  in 
the  points  ruled  appear  in  the  opinion. 

Sampson  <&  JBrown^  for  appellant. 

Smith  McPherson^  Attomey-genet^alj  and  G.  D.  Woodin^ 

for  the  State. 

Beck,  J. — I.  At  a  former  trial,  the  appeal  in  this  case  was 
dismissed  on  the  ground  that  no  notice  of  appeal  was  shown. 
See  15  N.  W.  Reporter,  606.*  At  a  subsequent  trial,  this 
order  was  set  aside  upon  a  showing  that  notices  of  the  appeal 
had  been  duly  served.  An  amended  abstract  has  been  filed, 
setting  out  the  notice  of  appeal  and  service  thereof,  and  there- 
fore the  cause  has  been  submitted  for  decision  upon  the  ques- 
tions raised  by  counsel.  They  will  be  considered  in  the  order 
of  their  presentation. 

II.  It  is  first  urged  that  the  indictment  is  not  signed  by 
the  district  attorney,  or  by  any  other  oflBcer  in  his  place,  and 
that  it  presents  two  distinct  offenses.     The  indictment  in  this 

*  Order  of  dlwntMal  does  not  appMr  In  Iowa  Beports.— Bkpobtbb. 
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case  is  the  identical  one  involved  in  The  State  v.  Huhy^  61 
Iowa,  86.  The  defendants  in  that  case  and  this  were  indicted 
together,  and  separately  tried  npon  the  same  indictment. 
The  identical  objections  now  nnder  consideration  were  urged 
in  that  case,  and  were  held  not  to  be  well  taken.  Nothing 
.  new  has  been  said  upon  these  questions  in  this  case.  "We  have 
no  grounds  to  doubt  onr  former  decision;  it  must  be  followed 
in  this  case. 

III.  Two  others  indicted  with  defendant  were  tried  with 
him.  It  is  insisted  that  the  court  erred  in  admitting  evidence 
tending  to  prove  that  defendant  was  guilty  of  committing  a 
burglary,  other  than  the  one  charged  in  the  indictment.  We 
have  been  unable  to  discover  that  any  such  evidence  was  ad- 
mitted implicating  defendant.  It  is  possible  that  there  was 
evidence  tending  to  show  that  one  or  more  of  the  other  per- 
sons indicted  and  tried  with  defendant  admitted  connection 
with  the  other  burglary.  But  this  we  do  not  decide.  If  it 
be  admitted,  no  prejudice  could  have  resulted  to  defendant 
from  the  evidence. 

IV.  It  is  next  objected  that  the  court  erred  in  admitting 
evidence  of  defendant's  confessions  of  guilt,  on  the  ground 
that  they  were  not  freely  made,  but  were  elicited  through 
promises  of  protection  or  advantage,  and  fear  of  violence 
and  punishment.  It  is  claimed  that  evidence  of  such  confes- 
sions, made  at  four  separate  times,  was  admitted.  As  to  the 
first,  said  to  have  been  made  soon  after  defendant's  arrest,  it 
is  sufficient  to  say  that  we  cannot  discover  from  the  record  be- 
fore us  that  there  was  proof  given  that  defendant  made  con- 
fessions at  that  time.  It  is  possible  that  the  evidence  shows 
that  one  or  more  of  the  persons  indicted  and  tried  with  him 
did. 

As  to  the  confessions  next  referred  to,  which  were  made  at 
the  preliminary  examination,  it  is  only  necessary  to  say  that 
the  court,  as  we  understand  the  record,  excluded  all  the  evi- 
dence relating  to  the  proceedings  upon  the  preliminary 
examination  and  the  confessions  there  made,  so  far  as  they 
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related  to  defendant.  The  alleged  confessions  third  in  order 
were  made  by  some  of  the  persons  indicted  with  defendant 
while  they  were  all  on  the  way  to  jail,  in  custody  of  the  offi- 
cers and  others.  And,  as  in  the  first  instance,  we  are  nnable 
to  discover  that  the  record  shows  evidence  of  confessions  made 
by  defendant.  The  last  confessions  were  made  six  months 
after  defendant's  arrest,  while  he  was  in  jail.  The  record,  we 
think,  fails  to  show  that  this  confession,  so  far  as  it  goes,  was 
not  voluntarily  and  freely  made,  without  influence,  of  fear  or 
of  promised  protection  or  benefit. 

The  abstract  upon  which  the  case  is  submitted  to  ns  fails  to 
clearly  present  the  evidence.  We  cannot  indulge  presump- 
tions of  errors  on  the  ground  of  the  confusion  in  the  abstract 
Errors  must  be  shown  with  sufficient  clearness,  and  presump- 
tions must  be  exercised  supporting  the  rulings  of  the  court. 

V.  It  is  argued  that  the  evidence  fails  to  support  the  ver- 
dict. Even  upon  the  abstract  liberally  construed  in  defend- 
ant's favor,  it  cannot  be  fairly  claimed  that  the  verdict  is  in 
conflict  with  the  evidence.  There  is  evidence  clearly  showing 
the  commission  of  the  crime,  and  defendant  is  connected  with 
it  by  proof  of  circumstances,  as  well  as  by  his  conduct  and 
declarations,  upon  which  the  jury  may  well  have  found  him 
guilty. 

VI.  It  is  lastly  urged  that  the  punishment  is  excessive. 
But  it  is  not  made  to  so  appear  to  us.  The  record,  to  author- 
ize us  to  diminish  punishment,  should  show  with  sufficient 
clearness  that  it  is  beyond  the  demands  of  justice.  It  is  not 
so  shown  in  this  case.  The  judgment  of  the  district  court 
must  be 

Affirmed. 
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Putnam  v.  Swinney. 

1.  Statute  of  Frauds:  pbomisbtopatanothbr^sdebt:  noapplica- 

TiON  WHEBB  PROMISE  EXBOUTED.  Where  defendant  had  fiinds  be- 
longing to  E.,  who  was  president  of  a  bank,  and  the  bank  afterwards 
failed,  owing  the  defendant,  and  E.  directed  defendant  to  apply  the 
funds  in  his  hands  upon  the  bank's  debt  to  him,  which  he  did,  held  that 
plaintiff,  who  claimed  a  right  to  this  fund  under  E.,  could  not  recover  it 
from  the  defendant  upon  the  ground  that  the  latter  held  it  under  an 
unwritten  agreement  of  E.  to  pay  the  debt  of  the  bank.  The  statute 
of  frauds  relates  only  to  the  evidence  of  such  promises,  and  does  not  ren- 
der invalid  their  voluntary  execution. 

2.  Bankrupt3y:  fbaudulbnt  pbrferences:  jurisdiction  of  state 

COURTS.  State  courts  have  no  jurisdiction  to  inquire  into  and  set  aside 
fraudulent  preferences  under  the  bankrupt  laws  of  the  United  States. 
Hecht  r.  Spnngatead,  51  Iowa,  502,  and  Brewster  r.  Dry  den  ^  53  Id., 
657,  followed. 

Appeal  from  Davis  Circuit  Court. 

TuuESDAY,  April  24. 

This  is  an  action  at  law  to  recover  a  claim  of  $260,  which 
it  is  alleged  was  owing  by  the  defendant  to  one  J.  W.  Ellis, 
who  assigned  the  claim  to  plaintiff.  There  was  an  answer 
taking  issue  with  the  averments  of  the  petition,  and  setting 
up  special  defenses.  There  was  a  demurrer  to  certain  counts 
of  the  answer,  which  was  sustained.  A  jury  was  waived,  and 
a  trial  was  had  by  the  court,  and  a  judgment  was  rendered 
for  the  plaintiff.     Defendant  appeals. 

J.  S.  Carruthera  and  Jones  <fe  Steele^  for  appellant. 

Payne  <&  Eichelherger^  for  appellee. 

KoTHBOOK,  Ch.  J. — I.  The  grounds  upon  which  the  plaint- 
iff in  his  petition  claims  the  right  to  recover  are,  in  substance, 
as  follows:  He  avers  that  in  July,  1876,  J.  W.  Ellis  was  the 
owner  of  certain  cattle,  and  that  the  defendant,  Swinney,  ship- 
ped the  cattle  to  Chicago  for  Ellis,  and  sold  them  there,  and 
received  the  sum  of  $260  as  the  net  proceeds  of  the  sale;  that 
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at  that  time  Ellis  was  indebted  to  Elizabeth  Bell  in  the  SBm 
of  $100,  and  that  the  defendant  then  and  there  agreed  to  paj 
her  the  said  sum  from  the  money  in  his  hands  belonging  to 
Ellis;  that  the  plaintiff  was  a  surety  for  Ellis,  and  on  August 
1,  1876,  directed,  and  said  Swinney  agreed,  that  the  balance 
of  the  money  in  his  hands  should  be  paid  to  the  plaintiff,  and 
that  plaintiff  has  paid  as  surety  for  Ellis  an  amount  nciuch 
larger  than  the  balance  of  the  proceeds  of  the  sale  of  the  cat- 
tle; that  Elizabeth  Bell  has  assigned  to  plaintiff  her  claim 
against  the  defendant.  Judgment  was  demanded  for  the  sum 
of  $260  and  interest. 

It  is  further  averred,  as  an  alternative  claim,  that  in  June, 
1881,  Ellis  assigned  in  writing  the  said  amount  for  said  cattle 
to  the  plaintiff. 

The  defendant  denied  that  he  was  indebted  to  the  plaintiff, 
and  denied  that  plaintiff  was  the  owner  of  said  claim. 

The  fifth  count  of  the  answer  alleges,  in  substance,  that 
prior  to  September  22, 1876,  J.  W.  Ellis  was  president  of  the 
F.  &  M.  Bank,  a  corporation  doing  a  banking  business  in 
Bloomfield,  Iowa,  and  was  its  active  manager;  that  Swinney 
had  funds  on  deposit  there  September  15, 1876;  that  he  then 
heard  unfavorable  rumors  as  to  the  solvency  of  the  bank,  and 
determined  to  withdraw  his  balance;  that  Ellis  then  told  him 
that  he  would  be  personally  responsible  for  the  funds  Swinney 
had  on  deposit,  if  he  would  leave  them  in  the  bank,  which  he 
thereupon  did,  and  continued  his  account  until  September 
22,  when  the  bank  suspended,  at  which  time  it  owed  Swinney 
$516.43.  It  is  further  alleged  that  afterwards,  on  October  2, 
1876,  Ellis  sent  eight  head  of  cattle  to  Chicago,  to  be  sold  by 
Swinney  on  Ellis'  account;  that,  after  deducting  expenses, 
there  was  due  Ellis  on  said  cattle  $262,  and  on  October  10, 
1876,  Ellis  authorized  and  directed  Swinney  to  keep  and 
retain  this  money  on  account  of  the  loss  he  had  sustained  by 
reason  of  the  failure  of  said  bank;  and  that  it  was  expressly 
agreed  that  Swinney  should  "prove  up  his  claim  against  the 
bank  for  the  full  amount,  and  collect  all  he  could  of  the  assets 
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thereof,  and,  in  the  event  said  bank  failed  to  pay  defendant 
in  full,  with  interest,"  he  should  apply  the  cattle  money  on 
such  debt.  It  is  then  alleged  that  he  did  prove  up  the  claim, 
and  received  from  the  assignee  of  said  bank  $193.43,  and  he 
claims  to  apply  the  cattle  money  on  the  remainder  of  the  debt. 
The  foregoing  statement  of  the  substance  of  the  fifth  count 
of  the  answer  is  nearly  in  the  exact  language  of  the  statement 
1.  OTATTjTBof  Dciade  by  counsel  for  appellee  in  their  argument. 
Se  to^p^'aS*  The  demurrer  was  sustained  upon  the  ground  that 
no  appiica.  '  the  agreement  therein  set  forth  was  an  oral  prom- 

tion  to  execu-   .       .  -        ,       ,,        ^,,       i  -i.i. 

tedpromue.  ise  to  answer  for  the  debt  of  the  bank,  and  withm 
the  statute  of  frauds.  The  third  clause  of  section  3663  of  the 
Code  provides  that  no  evidence,  unless  it  be  in  writing,  is 
competent  to  prove  a  contract  "wherein  one  person  promises 
to  answer  for  the  debt,  default  or  miscarriage  of  another." 

If  this  were  an  action  in  which  Swinney  was  seeking  to 
recover  of  Ellis,  upon  his  alleged  promise  to  be  individually 
responsible  if  Swinney  would  allow  this  money  to  remain  on 
deposit  in  the  bank,  the  question  would  be,  could  he  under 
the  statute  prove  that  promise  by  parol?  Whether  such  a 
promise  is  within  the  statute  of  frauds  we  need  not  determine,, 
because,  by  the  pleading,  the  defendant  does  not  seek  to  re- 
cover upon  the  promise.  According  to  the  averments  of  the- 
answer,  Ellis  not  only  promised,  but  he  performed.  When: 
he  authorized  the  defendant  to  retain  the  proceeds  of  the  sale 
of  the  cattle,  and  apply  them  upon  the  debt  due  to  defendant 
from  the  bank,  his  promise  before  made  was  performed,  just 
the  same  as  though  Ellis  had,  as  an  independant  transaction, 
handed  over  to  Swinney  $260  for  that  purpose.  It  certainly 
cannot  be  claimed  that  Ellis  could  recover  the  money  back 
from  the  defendant,  and,  if  he  could  not,  he  cannot  confer  any 
greater  right  upon  an  assignee.  Ellis  had  the  undoubted' 
right  to  dispose  of  his  money  in  this  way,  and  no  one  could 
complain  except  creditors,  and  then  only  upon  the  ground  of 
fraud. 

It  seems  to  us  that  the  whole  controversy  in  this  case  turns 
Vol.  LXIII— 25 
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npon  the  question  whether  the  plaintiff  and  Mrs.  Bell  acquired 
any  valid  right  to  this  fund  before  Ellis  agreed  to  allow  the 
defendant  to  apply  it  upon  the  bank  debt.  If  they  did 
acquire  such  right,  they  are  entitled  to  recover,  notwithstand- 
ing the  promise  made  by  Ellis  to  the  defendant  may  not  be 
within  the  statute  of  frauds,  because  that  promise  had  no 
reference  to  any  particular  fund  from  which  Ellis  should  dis- 
charge his  liability,  and  he  could  dispose  of  his  cattle,  or  the 
proceeds  of  their  sale,  as  he  chose. 

It  is  claimed  that  we  should  presume  that  the  court  found 
that  the  plaintiff's  right  to  tbe  fund  attached  before  the 
arrangement  was  made  by  which  the  defendant  should  apply 
the  money  upon  the  bank  debt.  But  the  court,  having  sus- 
tained the  demurrer  to  this  count  of  the  answer,  refused  to 
hear  any  evidence  theron,  and  we  think,  so  far  as  the  record 
shows  anything  on  the  point,  it  appears  that  no  right  of  ^he 
plaintiff  or  of  Mrs.  Bell  attached  prior  to  the  arrangement 
between  Ellis  and  the  defendant. 

II.  The  eighth  count  of  the  answer  sets  up,  in  substance, 
that  Ellis  was  adjudged  a  bankrupt  in  November,  1876,  on  a 
2.  BANK-  petition  filed  by  his  creditors  October  31,  1876; 
ftrtudui^nt      that  Ellis  was  insolvent  when  Swinney  shipped 

fi^^ctfon '    his  cattle,  and  at  the  time  he  assi^rned  his  claim 

ot  state 

courts.  against  Swinney  to  Putnam  and  Bell;  that  they 

knew  he  was  insolvent,  and  that  such  arrangement  was  made 
with  a  view  to  giving  them  a  fraudulent  preference,  contrary 
to  the  bankrupt  laws  of  the  United  States.  To  this  count  the 
plaintiff  demurred  upon  the  ground  that  state  courts  have  no 
jurisdiction  to  inquire  into  and  set  aside  fraudulent  prefer- 
ences under  the  bankrupt  laws  of  the  United  States.  The 
demurrer  was  sustained.  The  ruling  was  correct,  and  is  fully 
supported  by  the  cases  of  Hecht  v.  Springsteen^  61  Iowa,  502, 
and  Brewster  v.  Dryden^  53  Id.,  657. 

For  the  error  in  sustaining  the  demurrer  to  the  fifth  count 
of  the  answer,  the  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded  for  a  new  trial.  Kevbrsed. 
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MiLLEB   ET  AL.    Y.    MiLLBR  ET  AL. 

1.  Pleading:  bbcttals  ik  exhibits  abb  not  allboatioks  of  plba/ 

The  recitals  contamed  in  a  deed  and  abetract  of  titie  attached  to.  an 
answer  as  exhibits  are  not  to  be  re^irarded  as  averments  of  the  answer, 
unless  specially  made  so  by  proper  allegationb;  and,  where  an  ansv^er 
was  bad  on  demorrer,  except  as  snch  recitals  were  considered  as  aver* 
meets  of  the  answer,  the  demurrer  shonld  have  been  sustained. 

2.  Title  to  BeU  Estate  under  Bxeoutor's  Deed:  bvidbkob  to 

ESTABLISH.  Where  one  seeks  to  establish  title  to  real  estate  derived 
from  one  deceased,  through  an  executor's  deed,  he  must  not  only  intro- 
duce his  deed  in  evidence,  but  he  must  prove  the  will,  the  probate  thereof,^ 
and  lawful  proceedings  ending  in  the  execution  of  (he  deed;  and 
recitals  in  the  deed  are  not  competent  to  establish  these  facts  as  against 
persons  not  in  privity  with  the  grantor.  [Compare  Coatello  v.  Burke,  ante^ 
p.  361. — Reportrb.]  And,  where  such  evidence  is  wanting,  the  title 
cannot  be  established  by  proof  that  the  consideration  money  was  dia* 
tributed  to*the  heirs  of  the  decedent 

3.  Praotice  on  Demurrer:  allegations  of  assailed  pLSADiNa 

ALONB  TO  BE  CONSIDERED.  The  court  iu  considering  a  demurrer  must 
consider  alone  the  allegations  of  the  pleading  assailed.  It  would  be  error 
to  consider  facts  not  pleaded,  but  of  which  the  court  might  take  judi- 
cial notice  if  pleaded,  and  give  the  pleader  the  benefit  of  such  facts. 

Appeal  from  Guthrie  Circuit  Court. 

Thuksday,  April  24. 

AcnoN  in  chancery  to  quiet  the  title  of  certain  lands,  and 
to  partition  the  same.  One  of  the  defendants,  Shnltz,  filed 
an  answer  to  the  petition,  to  which  plaintiffs  demurred.  The 
demurrer  was  overruled,  and,  plaintiffs  refusiog  further  to 
plead,  their  petition  was  dismissed.    They  now  appeal. 

Fogg^  Long  <fe  Nealy  for  appellants. 

E.  W  Weeks  and  C.  Haden^  for  appellees. 

Beck,  J. — I.  The  plaintiffs  claim  title  to  the  land  by  de-» 
scent,  as  the  heirs  of  John  H.  Miller,  deceased.  The  defend- 
ant, Shultz,  in  the  first  and  second  counts  of  his  answer,  denies 
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the  allegations  of  the  petition,  and  in  the  other  counts  alleges 
that  he  is  the  absolute  owner  of  the  land,  under  a  purchase 
from  and  a  deed  executed  by  one  Christopher  Hootman,  ^'ex- 
ecutor  of  the  last  will  and  testament  of  John  H.  Miller/' 
He  also  alleges  payment  for  the  laud,  and  that  he  cannot  at- 
tach a  copy  of  the  will  to  his  answer.  He  attaches  to  his 
answer,  as  an  exhibit,  a  copy  of  the  deed  executed  by  Hoot- 
man, as  well  as  an  abstaact  of  his  title,  which 

1.  PLXADIKO:  '  ' 

n^^Siega-*"  Corresponds  with  plaintiffs'  abstract  of  title,  ex- 
tionsof  plea.  ^^^^  ^jj^t  it  refers  to  the  will  of  Miller  and  the 
deed  executed  by  Hootman.  There  is  no  averment  of  the  ex- 
ecution and  probate  of  the  will,  the  appointment  and  qualifi- 
cation of  Hootman  as  executor,  the  provisions  of  the  will, 
nor  of  any  proceedings  of  any  probate  court  concerning  the 
will  or  deed.  Xo  copy  of  the  will  is  attached  to  the  answer. 
The  copy  of  the  deed  made  by  Hootman,  and  attached  to  the 
petition  as  an  exhibit,  recites  the  will,  its  probate  in  the  state 
of  Ohio,  and  the  appointment  and  qualification  of  Hootman 
there  as  executor,  the  filing  and  approval  of  a  bond  by  him 
in  Guthrie  county,  where  the  lands  are  situated,  and  the  sale 
of  the  land  pursuant  to  the  terms  of  the  deed.  The  deed  re- 
cites, in  a  general  way,  the  provisions  of  the  will,  and  the 
abstract  of  title  states  that  the  will  was  recorded  in  Guthrie 
county. 

The  demurrer  assails  the  answer,  except  the  first  and  second 
counts,  on  the  ground  that  it  does  not  show  facts  entitling 
defendant  to  the  relief  he  demands,  in  that  it  fails  to  show 
that  Hootman  was  authorized  to  make  the  deed,  and  that  it 
has  been  approved  by  the  proper  probate  court  of  this  state. 

II.  It  cannot  be  doubted  that  the  answer,  in  the  counts  as- 
sailed by  the  demurrer,  fails  to  aver  facts  constituting  a 
defense  to  the  action.  The  recitations  of  the  deed  of  Hoot- 
man filed  as  an  exhibit  are  not  to  be  regarded  as  averments 
of  the  answer.  Did  the  answer  allege  their  truth,  it  is  pos- 
sible that  they  could  be  so  regarded;  but  there  is  no  allega 
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tion  to  tliat  effect.     The  recitations  of  the  deed  do  not  bind 
plaintiffs,  who  are  not  privies  of  the  grantor,  but  claim  ad- 
versely to  him.     1  Greenleaf 's  Ev.,  S  23;  Carver 

2.  TITLE  to  '^  '  O  ' 

"*J«®****Sl,     v«  Jdckson.  4  Peters,  1.     Defendant,  in  order  to 

under  execur  '  '  ' 

^wen^to  ^tablish  title  nnder  this  deed,  mnst,  in  addition 
establish.  ^^  introducing  it  in  evidence,  prove  the  will,  the 
probate  thereof,  and  lawful  proceedings  ending  in  the  exe- 
cution of  the  deed.  But  defendant  does  not  allege  these 
things  in  his  answer.  The  recitations  of  the  deed  are  not 
made  a  part  of  the  answer  by  reference  thereto  and  by  proper 
averments  of  their  truth.  Surely  the  copy  of  the  deed  can- 
not supply  the  omissions  of  the  answer,  and  be  taken  as  the 
expression  of  averments  which  ought  to  have  been  made  in 
the  answer.  These  remarks  are  applicable  to  the  abstract  of 
title  made  an  exhibit  to  the  answer.  It  contains  nothing 
except  the  facts  of  the  recording  of  the  will  and  the  execu- 
tion of  the  deed.  In  our  opinion  the  demurrer  ought  to  have 
been  sustained. 

III.  The  defendants  filed  an  amended  abstract,  showing  that 

the  answer  alleges  that  the  money  paid  by  defendant  for  the 

land  was  paid  and  distributed  to  the  heirs  and 

THB8AMS* 

widow  of  the  testator,  and  that,  upon  "the  hearing 
of  the  demurrer,  the  court  took  judicial  notice  of  its  own  re- 
cord,^ and  thereby  found  the  appointment  and  qualification  of 
Hootman  as  executor,  and  the  record  of  the  will  in  Guthrie 
county.  The  plaintiffs  deny  these  corrections  of  their  abstract. 
We  need  not  settle  this  dispute,  but,  for  our  present  purposes, 
regard  defendants'  corrections  as  presenting  matters  as  found 
in  the  record.  The  facts  stated  constitute  no  ground  upon 
which  the  ruling  of  the  circuit  court  can  be  sustained.  If 
it  be  true  that  the  money  paid  by  defendants  for  the  land  was 
distributed  to  the  heirs  of  John  H.  Miller,  the  defendants 
did  not  acquire,  by  reason  thereof,  title  to  the  land.  If  the 
circuit  court,  upon  the  trial  of  the  demurrer  to  the  petition, 
proceeded  to  try  the  case  on  the  merits  as  disclosed  by  evi- 
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».  PRACTICE  dence,  and  upon  facts  not  averred  in  the  answer, 
aiiegj!?ioi»,of  bpt  of  which  judicial  notice  may  be  taken,  and 
pleading  thcrcon  overruled  the  demurrer,  it  was  error.  The 
considered,  court  could  not  go  outsidc  of  the  answer  to  dis- 
cover facts  upon  which  it  might  be  held  that  defendant  was- 
entitled  to  recover. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  judgment  sustaining  the  demurrer,  and  such 
further  proceeds  as  are  authorized  by  law. 

XIeybbsed. 
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1.  Practice  in  Supreme  Court:  evicekce  to  suppobt  vtbdict. 

Where  the  trial  coart  determines  that  the  verdict  is  contrary  to  the  cti- 
dence,  and  oaght  on  that  gronnd  to  be  set  aside,  the  case  must  be  very 
clear  indeed  to  warrant  this  court  in  interfering  with  its  action;  and 
where  an  order  Kranting  a  new  trial  on  this  ground  cannot  be  disturbed, 
other  grounds  appearing  in  the  record  will  not  be  considered. 

2.  Negligence :  emflotkb  and  employe:  bisks  asbuxkd  bt  the  ult- 

tbr:  defective  machinery.  An  employe,  by  remaining^m  (he  ser- 
vice of  bis  employer  without  objection,  assumes  the  risk  of  such  damages 
as  are  occasioned  by  defects  in  the  machinezy  about  which  he  is  employed, 
of  which  he  has  knowledge,  or  of  which,  in  the  exercise  of  reasonable 
care  and  diligence,  he  might  have  knowledge.  (See  cases  cited  in  opin- 
ion.) But  where  he  does  not  himself  operate  or  control  the  machineiy, 
but  it  is  operated  and  controlled  by  his  employer,  he  does  not  assomc 
such  risks  as  are  created  by  the  negligent  manner  in  which  the  employer 
may  use  the  defective  machinery;  and  the  existence  of  the  defect  in  such 
a  case  imposes  upon  the  employer  the  duty  of  using  greater  care  in  the 
management  <^  the  machinery  than  would  be  required  of  him  if  the 
defect  did  not  eipst 

Appeal  from  Wehster  District  Cowrt. 

Thubsday,  Apbil  24. 

Plaintiff  brought  this  action  to  recover  damages  on  ac- 
count of  personal  injuries  sustained  by  him  while  in  defend- 
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ant's  employ  in  sinking  a  coal  shafb.  There  was  a  general 
verdict  for  plaintiff,  also  certain  special  findings  by  the  jnry. 
Defendants  moved  the  court  to  set  aside  the  general  verdict, 
and  to  enter  judgment  for  them  on  the  special  findings.  The 
motion  to  set  aside  the  general  verdict  was  sustained,  but  the 
motion  for  judgment  on  the  special  findings  was  overruled, 
and  a  new  trial  was  ordered.     Both  parties  appeal. 

Barcroft^  Bowen  cfe  SicJcmon^  Baylies  db  BaylieSy  Hugh 
Bren/nan  and  B.  A.  WilUamSy  for  plaintiff. 

John  F.  Duncombe^  for  defendants. 

Reed,  J. — Defendants  were  engaged  in  sinking  a  coal  shaft, 
and  plaintiff  was  in  their  employ  as  a  miner,  working  in  said 
shaft,  at  the  time  he  received  the  injuries  complained  of.  The 
earth  and  other  material  taken  from  the  shaft  were  hoisted  to 
the  surface  by  machinery,  consisting  of  a  derrick  some  eigh- 
teen feet  high,  erected  over  the  mouth  of  the  shaft.  There 
was  a  pulley  at  the  top  of  this  derrick,  and  another  at  the 
foot.  A  heavy  rope  passed  over  the  upper  pulley  and  beneath 
the  lower  one.  A  large  tub  was  attached  to  one  end  of  this 
rope,  and  a  team  of  horses  was  hitched  to  the  other  end. 
There  was  an  open  iron  hook  attached  to  the  rope  at  the  end 
next  to  the  team,  and  this  was  hooked  into  the  clevis  in  the 
double-tree  to  which  the  team  was  hitched.  When  the  tub 
was  to  be  hoisted  from  the  bottom  of  the  shaft,  the  team  was 
driven  in  the  direction  away  from  the  derrick,  and  when  it 
was  to  be  lowered  into  the  shaft,  the  team  was  either  backed 
towards  the  derrick,  or  else  the  hook  was  unhooked  from  the 
double-tree,  and  the  team  turned  facing  the  den'ick,  when  the 
hook  was  attached  to  the  ring  in  the  neck-yoke  and  the  team 
driven  towai'ds  the  derrick.  The  employes  of  defendant,  who 
were  engaged  in  the  work  in  the  shaft,  were  lowered  into  the 
shaft  and  hoisted  to  the  surface  by  this  machinery.  The  acci- 
dent in  which  plaintiff  received  the  injuries  coniplained  of 
occurred  in  the  night  time.     He  had  come  out  of  the  shaft 
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for  the  purpose  of  having  some  repairs  made  on  the  tools 
with  which  he  was  working.  After  these  repairs  had  heen 
made,  he  returned  to  the  mouth  of  the  shaft,  placed  his  tools 
in  the  tub,  and  got  in  himself.  The  hook  bj  some  means 
had  become  detached  from  the  clevis  in  the  double-tree,  and 
as  soon  as  plaintiff  stepped  into  the  tub  it  fell  with  him  to 
the  bottom  of  the  shaft.  One  of  the  defendants  was  in  charge 
of  the  team  at  the  time. 

Plaintiff's  claim  is  that  these  appliances  for  hoisting  and 
lowering  were  defective  and  dangerous;  that,  when  the  tub 
was  at  the  top  of  the  shaft,  the  open  hook  at  the  double-tree 
was  drawn  to  the  ground  by  the  weight  of  the  rope  and  double- 
tree, and  was  liable  to  become  unhooked  from  the  clevis;  and 
that  this  was  known  to  defendants,  and  that  thej  were  guilty 
of  negligence  in  not  furnishing  proper  and  safe  machinery 
and  appliances  for  doing  this  work. 

He  also  claims  that  there  was  actual  and  negligent  mis- 
management of  the  team  and  appliances  by  the  defendant 
who  was  in  charge  of  them  at  the  time  of  the  accident. 

Defendants  deny  that  the  appliances  were  defective,  or  that 
they  were  guilty  of  any  negligence,  either  as  to  the  character 
of  the  machinery  used,  or  in  the  management  of  the  team  and 
machinery  at  the  time  of  the  accident;  and  they  allege  that 
defendant  was  guilty  of  contributory  negligence.  They  also 
claim  that  he  waived  all  right  to  recover  for  the  injury,  by 
remaining  at  the  work  at  which  he  was  employed  without 
objection,  after  he  knew  the  danger  to  which  he  was  exposed, 
and  without  any  inducement  to  remain,  except  his  wages. 

The  jury  found  specially  that  plaintiff  was  in  the  exercise 
of  due  care  at  the  time  he  was  hurt;  that  the  accident  was 
caused  by  the  open  hook  becoming  unhooked  from  the  clevis 
in  the  double-tree;  that  plaintiff  did  not  know,  before  or  at 
the  time  of  his  injury,  that  the  rope  was  attached  to  the 
double-tree  with  an  open  hook,  but  that,  by  the  exercise  of 
reasonable  care,  he  might  have  known  that  an  open  hook  was 
bding  used,  and  might  also  have  known  the  manner  in  which 
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the  hoisting  apparatus  was  used,  and  the  kind  of  machinery 
used,  and  the  defects  and  dangers  in  the  machinery  and  in  the 
manner  in  which  it  was  nsed. 

They  also  foand  that  an  open  hook  was  not  a  reasonable  or 
safe  connection  between  the  rope  and  donble-tree,  when  used 
in  the  manner  and  for  the  purpose  for  which  the  machinery 
in  question  was  used. 

They  also  found  that  the  defendant  who  had  charge  of  the 
team  at  the  time  of  the  accident  did  not  use  proper  care  and 
precaution. 

I.  As  to  plaintiff's  appeal :  The  district  court  set  aside  the 
general  verdict  and  granted*  a  new  trial.  Plaintiff's  appeal  is 
1.  PRAcncB     from  this  order.    The  record  shows  that  this  order 

court:  evi-      was  made  on  the  ground  that  the  special  findin^^s 

dencetosup-  ,  ,  °  "^  ^ 

portTexdici  were  inconsistent  and  contradictory,  and  that  the 
general  verdict  was  inconsistent  with  some  of  the  special  find- 
ings, and  contrary  to  the  evidence  and  instructions  of  the  court. 
It  does  not  appear  in  what  respect  the  court  held  that  the 
general  verdict  was  contrary  to  the  evidence.  There  was  a 
conflict  of  evidence  on  nearly  every  question  of  fact  involved 
in  the  case.  We  cannot  determine  from  the  record  whether 
the  court  put  the  ruling  on  the  ground  that  plaintiff  had 
failed  to  establish  some  particular  element  of  his  case,  or 
whether,  on  the  consideration  of  the  whole  evidence,  it  was 
thought  that  the  just  and  fair  administration  of  the  law  de- 
manded that  the  verdict  should  be  set  aside.  On  this  state 
of  the  record,  we  will  not  stop  to  enquire  whether  the  other 
grounds  on  which  the  ruling  is  based  are  sound  or  not. 

When  the  trial  court  determines  that  the  verdict  is  contrary 
to  the  evidence,  and  ought  to  be  set  aside  on  that  ground,  the 
case  must  be  very  clear  indeed  to  warrant  the  appellate  court 
in  interfering  with  its  action;  and  we  have  no  such  case 
before  us. 

II.  As  to  defendants'  appeal.  The  ground  of  defendants' 
motion  for  judgment  is  that,  as  the  jury  found  that  the  injury 
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2.  NKGu-        ^^  caused  by  the  open  hook  becoming  detached 

?io?wand^   from  the  double-tree,  and  that  plaintiff  might  by 

risfsalsumed  the  exercise  of  reasonable  care  have  known  at  the 

<iefective     '  time  of  the  injury,  and  before  that,  that  an  open 

hook  was  being  used,  and  might  also  have  known 

the  manner  in  which  the  hoisting  apparatus  was  operated,  and 

tlie  dangers  and  defects  of  the  machinery  and  the  manner  of 

using  it,  he  cannot  recover. 

It  has  often  been  held  by  this  60urt  that  the  employe,  by 
remaining  in  the  service  of  the  employer  without  objeettea, 
assumes  the  risk  of  such  dangers  as  are  occasioned  by  defects 
in  the  machinery  about  which  he  is  employed,  of  which  he 
has  knowledge,  or  of  which,  in  the  exercise  of  reasonable  care 
and  diligence,  he  might  have  knowledge.  Money  v.  The 
Lower  Vein  Coal  Company^  55  Iowa,  671;  Way  v.  Rail- 
way Co,^  40  Id.,  341;  Muldowney  v.  Railway  Co.^  39  Id., 
615;  Kroy  v.  Railway  Co.^  32  Id.,  357;  GreenUaf  v.  Rail- 
way  Co.^  29  Id.,  14.  Defendants  contend  that,  on  the  facts 
found  by  the  jury,  the  rule  established  by  these  cases  is  con- 
clusive against  plaintiff's  right  to  recover.  We  think,  how- 
ever, that  there  is  one  element  in  this  case  which  distin- 
guishes it  from  the  cases  cited. 

Plaintiff  was  not  employed  to  work  with  the  machinery. 
He  was  engaged  in  the  work  of  excavating  the  shaft,  and  had 
nothing  whatever  to  do  with  operating  the  hoisting  apparatus. 
Defendants  undertook  themselves  the  work  of  operating  this 
machinery,  and  they  undertook  to  lower  and  hoist  plaintiff 
by  this  means,  when  he  had  occasion  to  enter  the  shafb  or 
leave  it.  Two  duties  were,  therefore,  imposed  upon  them  by 
virtue  of  their  relations  to  plaintiff:  •  Firsts  to  provide  ma- 
chinery suitable  and  reasonably  safe  for  the  business  in  whicli 
they  were  engaged;  and,  Second j  to  operate  such  macliinery 
in  a  reasonably  careful  and  safe  manner.  Plaintiff's  com- 
plaint is  that  they  violated  both  of  these  duties,  and  that  his 
injuries  were  occasioned  by  these  violations  of  duty.  If  it 
be  conceded  that  plaintiff  assumed  the  risk  of  all  such  dan- 


APRIL  TERM,  1884.  395 

.  Moran  t.  Harris  et  al. 

gers  as  were  created  by  the  defects  of  the  machinery,  it  does 
not  follow  that  defendants  wonld  not  be  liable  for  such  injur- 
ies as  might  be  occasioned  by  their  negligehceln  the  opera- 
tion of  the  ma,chinery,  or  such  as  they  cQuld  Jiave  prevented 
by  the  exercise  of  reasonable  diligence  and  care.  All  that 
can  be  claimed  is,  that  plaintiff  assumed  the  risk  of  such  dan- 
gers as  might  be  occasioned  by  the  defects  in  the  machinery, 
while  being  used  in  a  reasonably  prudent  and  careful 
manner.  He  did  not  assume  the  risks  of  such  dangers  as 
would  be  created  by  the  careless  or  negligent  manner  in 
which  defendants  might  use  the  defective  machinery. 

The  existence  of  the  defect  imposed  on  defendants  the  duty 
of  using  greater  care  and  diligence  in  the  management  of  the 
apparatus  than  would  Jiave  been  required  of  them  if  the  defect 
had  not  existed*  If,  as  is  claimed,  the  hook  was  liable  to  be- 
come detached  when  the  tub  was  at  the  top  of  the  shaft  and 
the  rope  was  slackened,  they  were  required  to  use  a  degree  of 
diligence  and  care  commensurate  with  the  danger  which  this 
circumstance  created.  The  duty  which  they  owed  plaintiff 
may  have  required  them  to  make  a  personal  examination  of 
the  hook  before  he  stepped  into  the  tub,  to  see  whether  it  had 
become  detached.  If  this  is  so,  and  they  neglected  this  duty, 
and  the  injury  resulted  from  this  neglect,  the  question  of  their 
liability  would  not  be  affected  by  the  fact  that  defendant 
knew  that  the  hook  was  liable  to  become  detached.  We  do 
not  determine  that  they  were  charged  with  this  duty;  for  the 
question  is  one  of  fact,  to  be  determined  by  the  jury  from  all 
the  circumstances  of  the  transaction;  but  under  the  issues  it 
may  well  have  arisen  in  the  case. 

What  we  do  determine  is  that,  as  the  issue  was  made  that 
the  injury  was  occasioned  by  the  negligent  manner  in  which 
the  machinery  was  operated  by  defendants,  the  special  find- 
ings, that  plaintiff  might  have  known  of  the  defect,  and  of 
the  manner  in  which  the  apparatus  was  operated,  are  not  con- 
clusive of  his  right  to  recover.  The  order  of  the  district 
court  is  Affibmed. 
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1 100  ^1  The  State  v.  Quinn.     (two  cases.) 

The  Sa3ie  v.  McKnight  et  al. 

1.  Practice  in  Supreme  Court:  no  ebrobs  assiohbd  ik  oRnnviL 
case:  duty  of  coubt.  In  the  absence  of  an  assignment  of  errors  or  of 
argument  in  criminal  cases,  it  is  the  duty  of  this  conrt  to  examine  tbc 
record  and  render  sach  judgment  upon  it  as  the  law  demands.  Code,  ^ 
4ri38.  The  court  is  not  required,  however,  to  imagine  errors;  and  if, 
upon  an  examination  of  the  record,  nothing  is  found  that  strikes  the 
mind  as  erroneous,  the  court  is  required  to  do  nothing  more  than  to  an. 
nounce  that  fact. 

Appeal  from  Marshall  District  Court. 

Thursday,  April  24. 

The  defendant  in  each  case  was  separately  indicted  ar.d 
convicted  of  the  crime  of  nuisance  in  keeping  and  maintain- 
ing a  saloon,  and  in  selling  therein  intoxicating  liquors.  Each 
separately  prosecutes  an  appeal  in  his  case. 

No  appearance  for  appellants. 

Smith  McPhersorty  Attorney -general^  for  the  State. 

Beck,  J. — No  counsel  appear  for  the  defendants  in  these 
cases,  and  no  assignment  of  error,  or  argument  in  any  form, 
has  been  made  in  any  one  of  them.  In  the  absence  of  an  as- 
signment of  error  and  of  argument  in  criminal  cases,  we  are 
required  to  examine  the  I'ecord  and  render  such  judgment 
upon  it  as  the  law  demands.  Code,  §  4538.  See  cases  cited 
in  Miller's  Code.  This  we  have  done  in  the  cases  before  us. 
A  careful  consideration  of  the  record  in  each  case  reveals  no 
errors  demanding  the  reversal  of  the  judgment  of  the  district 
court. 

In  the  absence  of  an  assignment  of  error,  and  of  argument, 
pointing  out  rulings  and  proceedings  complained  of,  we  are 
not  accustomed  to  enter  upon  a  discussion  of  the  case.  We 
could  not  do  this  without  imagining  grounds  of  error,  and 
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thus  discnssiDg  points  whieh  we  could  suppose  might  be  made. 
All  rulings  and  proceedings  would  necessarily  be  reviewed  in 
this  way  by  the  consideration  of  every  error  which  we  could 
imagine  might  be  urged;  otherwise  our  review  of  the  case 
would  be  only  partial, 

This  would  require  a  waste  of  time  and  labor.  If,  upon  an 
examination  of  the  record,  however,  we  find  nothing  that 
strikes  our  minds  as  erroneous,  we  are  required  to  do  nothing 
more  than  to  announce  that  fact.  And,  repeating  the  expression 
which  we  have  before  used  in  other  cases,  that  we  are  not  re- 
quired to  imagine  errors  in  order  to  find  points  for  discussion, 
we  are  required  to  do  nothing  more  than  to  announce  that 
the  judgment  in  this  case  must  be 

Affibmed. 


CuMHiNB  V.  The  0es  Moines  &  St.  Louis  R'y  Co. 

Railroads:  bight  of  way  damages:  the  whole  fbopebty  to  be 
conbidebbd:  putt  of  coMiassiONEBS.  Where  two  lots  contiguous 
to  each  other  are  improved  together  as  one  property,  and  it  is  sought  to 
appropriate  one  of  them  for  right  of  way  purposes,  the  owner  of  the  lots 
is  entitled  to  compensation  for  tiieipjury  to  the  property  as  a  whole, 
and  not  only  for  the  lot  actaally  appropriated;  and  in  such  case,  although 
the  notice  of  condemnation  named  the  one  lot  only,  it  was  competent  for 
the  commissioners,  under  section  1249  of  the  Code,  to  find  that  the  two 
lots  constituted  but  one  property,  and  to  assess  the  damages  accordingly. 

:  CONDEMNATION  OF  BIGHT  OF  "WAT:  APPEAL  BY  LAND  OWNEB: 

HIS  TITLE  FBB8UMED.  Where  two  contiguous  lots  constituted  but  one 
property,  and  it  was  sought  to  appropriate  one  of  them  only  for  right 
of  way  purposes,  but  the  commissioners  assessed  the  damages  to  the 
whole  property,  and  the  person  to  whom  the  notice  of  condemnation  was 
given  as  the  owner  thereof  appealed,  but  the  railway  company  did  not 
appeal,  nor  in  any  other  way  raise  an  issue  as  to  the  ownership  of  the 
other  lot,  held  that,  from  the  facts  thus  appearing  of  record,  the  legal 
presumption  arose  that  the  appellant  was  the  owner  of  both  lots,  and  it 
was  not  necessary  lor  him  to  prove  his  title  upon  the  trial  of  his  appeal. 

MEASUBE  OF  DAMAGES:  EZCAYATiON.    Where  a  por- 
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tion  of  a  tract  of  land  is  sought  td  be  appropriated  for  right  of  way 
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parpotes  for  a  railroad,  the  owner  of  the  tract  is  entitled  to  compenn- 
tion  for  all  damages  which  will  result  to  the  portion  of  the  premises  no4 
appropriated,  from  the  proper  constmction  and  use  of  the  railroad ;  and 
snch  compensation  should  be  made  in  the  condemnation  proceedings. 
It  is  accordingly  held  that  the  commissioners  shonid  take  into  consider- 
ation the  fact  that  the  proper  constmction  of  the  road  would  require  a 
cut  to  be  made  through  the  premises,  and  should  assess  the  damages 
accordingly. 

4. : :  :  pboximitt  of  depot.    And  upon  an  appeal 

by  the  property  owner  in  snch  a  case,  evidence  that  the  company's  freight 
dei)ot  was  located  on  the  block  east  of  the  premises  in  quetition,  and  that 
it  had  constructed  a  number  of  tracks  oyer  that  portion  of  the  premises 
taken  for  right  of  way,  was  admissible  only  to  show  the  extent  to  which 
the  company  would  probably  use  the  ground  taken  in  properly  carrying 
on  its  business,  and  not  to  show  how  much  the  apx>ellant  was  damaged 
by  reason  of  the  number  of  tracks  and  the  proximity  of  the  depot  to  his 
premises;  because  for  such  damages  the  law  affords  him  no  reUef. 

5. : : :  pbebumption  that  all  land  takek  will  bb 

USED.  Where  two  lots  constitute  but  one  property,  and  it  is  sought  to 
appropriate  the  whole  of  one  of  the  lots  to  right  of  way  purposes  for  a 
railroad,  the  company  cannot  have  the  damages  assessed  on  the  theory 
that  it  will  use  only  a  part  of  it;  and  where  a  building  erected  on  the 
other  lot  extends  a  few  feet  over  the  lot  appropriated,  it  is  proper,  in  as- 
sessing the  damages,  to  consider  the  cost  to  the  owner  of  removing  such 
portion  of  the  building,  and  putting  the  building,  after  such  removal, 
in  iMToper  condition  for  use  and  occupancy. 

6. :  ■; :  evidence  as  to  belling  price  op  kkighbob- 

ING  lots.  In  estimating  the  damages  which  the  owner  of  city  lots 
should  recover  on  account  of  the  appropriation  of  one  of  them  for  rail- 
way purposes,  evidence  of  the  price  at  which  other  lots,  not  shown  to  be 
similar  to  the  ones  in  question,  were  sold  about  the  time  the  condemna- 
tion proceedings  were  begun,  was  not  admissible  for  the  purpose  of  es- 
tablishing a  criterion  by  which  the  jury  might  form  a  judgment  as  to 
the  value  of  the  lots  under  consideration.  WinklemanB  v.  iHs  M.  N, 
W.  R*y  Co  ,  62  Iowa,  11,  distinguished. 

7.  : : :  retention  op  pee  by  land-owner.    While 

a  railway  company,  by  condemnation  of  right  of  way,  obtains  only  an 
easement  in  the  land  appropriated,  and  the  fee  remains  in  the  original 
owner,  yet,  since  the  appropriation  is  made  on  the  theory  that  the  ease- 
ment will  be  perpetual,  and  there  was  no  evidence  in  this  case  of  the 
existence,  either  on  the  surface  of  the  land  or  beneath  it,  of  any  mineral  or 
other  materia],  which  the  owner  could  lawfully  remove  under  the  right 
which  the  law  reserves  to  him,  his  measure  of  damages  was  not  different 
from  what  it  would  have  been  had  the  proceedings  divested  him  of  all 
interest  in  the  land:  and  it  was  not  prejudicial  error  for  the  court  to  re- 
fuse to  instruct  the  jury  that  the  owner  was  not  divested  of  the  fee* 
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8.  Fraotioe :  special  intbrbooatorirs  to  jury  fropbrlt  rbfubro. 
A  number  of  special  interrogatories  which  defendant  asked  the  court  to 
propound  to  the  jury  were  properly  refused,  because  some  of  them  were 
based  upon  erroneous  theories  as  to  points  of  law  herein-before  discussed; 
another  caUed  for  a  finding  not  ni)on  an  ultimate  question  of  fact;  and 
the  answer  to  another,  however  given,  could  have  shed  no  light  upon 
the  correctness  of  the  general  verdict. 

Appeal  from  Warren  Circuit  Court. 

Thursday,  April  24. 

These  proceedings  were  instituted  by  defendant  for  the 
condenanatlon  of  certain  lands  belonging;  to  plaintiflf  for  right 
of  way  purposes  for  its  railway.  The  jury  appointed  by  the 
sheriff  assessed  the  damages,  and  from  their  award  plaintiff 
appealed  to  the  circuit  court.  There  was  a  triaV  to  a  jury  in 
the  circuit  court,  who  assessed  the  damages  at  $9,042.45,  and 
the  usual  order  was  entered  by  the  court.     Defendant  appeals. 

Parsons  dk  HunnellSy  for  appellant. 

Wright,  CumminA  <&  Wright^  for  appellee. 

Reed,  J. — I.  The  property  in  question  is  lots  1  and  2,  in 
block  4,  in  the  city  of  Des  Moines.  The  block  is  bounded 
1.  BAIL-  ^^  ^^  north  by  Cherry,  and  on  the  west  by  Seventh 
ofw^damai  Street,  and  the  lots  in  question  constitute  the 
property  to     north- west  quarter  of  the  block.     They  are  each 

De  consider-        .  .      «         .         .  ,  ,  ,     ,  ., 

ed :  duty  of     sixtv-six  feet  in  Width,  and  they  front  west  on 

oommlsaion-  •'  y  j 

«»•  Seventh  street,  and  extend  back,  parallel  with 

Cherry  street,  to  an  alley  which  runs  north  and  south  through 
the  middle  of  the  block.  Lot  2  is  the  southerly  of  the  two 
lots,  and  it  is  bounded  on  the  south  by  an  alley  running 
east  and  west  through  the  block. 

On  the  west  end  of  lot  1  there  is  a  two-story  frame  tene- 
ment house,  which  fronts  to  the  north  on  Cherry  street.  It 
is  sixty-six  feet  in  length,  and  extends  back  to  within  less 
than  three  feet  of  the  dividing  line  between  the  two  lots.  To 
the  east  of  this  there  is  a  two  story  brick  residence,  which 
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also  fronts  north.  About  four  feet  of  the  rear  or  south  end  of 
this  building  is  on  lot  2.  The  wells  and  cisterns,  and  all  out 
buildings  appurtenant  to  the  property,  were  situated  to  the 
rear  of  the  main  buildings,  and  were  all  on  lot  2;  so  that, 
while  the  lots,  as  laid  out  originally,  fronted  west  on  Seventli 
street,  as  improved,  the  property  fronts  to  the  north  on 
Cherry  street. 

Defendant,  when  it  caused  the  proceedings  to  be  instituted, 
gave  notice  of  its  purpose  to  appropriate  lot  2,  but  when  the 
commissioners  appointed  by  the  sheriff  to  assess  the  damages 
inspected  the  property,  they  treated  the  two  lots  as  constitut- 
ing a  single  property,  and  assessed  the  damages  on  that 
theory. 

On  the  trial  in  the  circuit  court,  defendant  objected  to  any 
evidence  as  to  the  effect  of  the  appropriation  of  lot  2  on  the 
value  of  lot  1,  or  the  improvements  thereon,  on  the  ground 
that  the  proceedings  which  it  had  instituted  were  for  the  con- 
demnation of  lot  2  only,  and  plaintiff  had  not  by  his  notice 
of  appeal,  or  any  pleading  filed  in  the  case,  alleged  his  owner- 
ship of  lot  1,  or  claimed  damages  to  that  lot  on  account  of  the 
location  and  construction  of  the  railway.  It  also  asked  that 
an  instruction  embodying  the  same  views  be  given  to  the 
jury.  It  also  asked  the  court  to  charge  the  jury  that,  "in  or- 
der to  recover  for  damages  to  lot  1,  in  consequence  of  the 
construction  or  location  by  defendant  of  its  railway  across  lot 
2,  it  is  necessary  for  plaintiff  to  show  that  he  had,  at  the  date 
of  defendant's  appropriation,  title  to  that  lot,  or  some  interest 
in  it,  and,  if  the  latter,  the  character  and  extent  of  his  inter- 
est.'' 

The  court  overruled  the  objections,  and  refused  to  give 
these  instructions,  and  permitted  plaintiff  to  prove  the  dama- 
ges, on  the  theory  that  the  two  lots  as  improved  constituted 
one  property.  It  was  also  ruled  by  the  circuit  court  that  it 
was  not  necessary  for  plaintiff  to  prove,  that  he  had  title  to 
either  of  the  lots.  We  think  these  rulings  are  correct.  Tlie 
evidence  left  no  doubt  that  the  two  lots  were  improved  and 


APRIL  TEEM,  1884.  401 

CnmminB  t.  The  Dee  MoIdm  &  St.  Louis  A'y  Co. 

used  as  one  property,  and  the  rule  in  snch  cases  is  tliat  the 
property  owner  is  entitled  to  compensation  for  the  injury  to 
the  property  as  a  whole.  HarUhom  v.  jff.,  C.  B.  db  If.  H. 
Co.j  52  Iowa,  613. 

When  defendant  instituted  the  proceedings  to  condemn  lot 
2,*  and  made  plaintiff  a  party  thereto,  it  conceded  his  title  to 

2. :  con-  tl^ftt  J^t-     The  action  of  the  commissioners,  in  in- 

riffh^oF^^y :  cluding  both  lots  in  their  assessment  and  return, 
land-owuer:    is  authorized  by  section  1249  of  the  Code.     That 

his  title  pre-  .  . -.        i  i^    i      •.       -i  .  /. 

sumed.  section  provides  that  "all  the  lands  appearmg  of 

record  to  belong  to  ooe?  person  and  lying  in  one  tract  may  be 
included  in  one  appraisement  and  return,  unless  the  agent  or 
attorney  of-  the  corporation,  or  the  commissioners,  have  per- 
sonal knowledge  that  the  tract  does  not  belong  wholly  to  th^ 
person  in  whose  name  it  appears  of  record."  The  commis- 
sioners found  that  the  two  lots  constituted  one  tract,  and  they 
included  them  both  in  their  assessment  and  return ;  and  the 
presumption  from  these  facts  is  that  they  found  that  plaintiff 
appeared  by  the  records  to  be  the  owner  of  both  lots.  The 
case  came  into  the  circuit  court  on  plaintiff's  appeal  from 
the  assessment  of  damages.  Defendant  made  no  question  as 
to  the  correctness  of  the  finding  of  the  commissioners  as  to 
the  ownership  of  the  property,  either  before  the  commission- 
ers or  by  appealing  from  their  finding,  or  by  any  pleading  or 
paper  filed  in  the  case  subsequent  to  the  appeal.  The  case, 
then,  presented  no  issue  as  to  the  ownership  of  the  property. 
The  legal  presumption  from  the  facts  appearing  in  the  record 
is  that  plaintiff  is  the  owner  of  both  lots. 

II.     Plaintiff  was  permitted,  against  defendant's  objection, 
to  prove  on  the  trial  that  the  track  or  road-bed  of  defendant's 

^ . .  railway,  as  constructed  through  the  premises,  is 

d^SjzSf'ex-  i^  *  ^^^  about  four  feet  deep.  The  objection 
cavatlon.  urged  against  the  evidence  introduced  to  estab- 
lish this  fact  is,  that  "the  land-owner's  compensation  is  not  to 
be  measured  by  the  manner  in  which  the  road  is  actually 
constructed,  but  is  to  be  found  as  of  t^e  date  of  location,  and 
Vol.  LXIII— 26 
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with  reference  to  things  as  they  then  existed."  It  is  donbtless 
tme  that,  for  any  damages  which  the  land-owner  may  snstain 
by  reason  of  the  negh'gence  of  the  railroad  company  as  to  tbe 
manner  of  constructing  its  road,  he  has  his  remedy  by  an  or- 
dinary action,  and  such  damages  cannot  be  considered,  or 
compensation  therefor  be  made,  in  the  proceedings  to  con- 
demn the  right  of  way.  King  v.  The  Iowa  Midland  R.  Co., 
34  Iowa,  458.  Bnt  he  is  entitled  to  compensation  for  any 
damages  which  will  result  to  the  portion  of  the  premises  not 
appropriated  from  the  proper  construction  and  use  of  the 
railway;  and  such  compensation  should  be  made  in  the  con- 
demnation proceedings.  Gear  v.  The  C.y  C.  &  D.  JR.  Co,^ 
39  Iowa,  23.  It  is  not  claimed  in  the  present  case  that  de- 
fendant was  guilty  of  any  negligence  in  constructing  the  cut 
through  the  premises,  but  the  necessity  for  constructing  the 
road-bed  on  a  level  below  the  natural  surface  was  created  by 
the  condition  of  the  ground.  Whether  in  any  case  the  road- 
bed, when  properly  constructed,  will  be  on  the  level  of  the 
natural  surface  of  the  ground,  or  above  or  below  that  level, 
depends  upon  considerations  of  engineering.  These  consid- 
erations rendered  the  construction  of  the  cut  necessary,  and, 
as  the  value  of  the  remainder  of  the  premises  might  be  very 
materially  affected  by  it,  it  was  properly  submitted  to  the 
jury,  to  be  considered  by  them  in  determining  the  damages. 
III.  Plaintiff  was  also  permitted  to  prove  that  defendant's 
freight  depot  was  located  on  the  block  next  east  of  the  prem- 

^ ,  ises  in  question;  also,  that  it  had  constructed  a 

imiityo/d^"   number  of  tracks  on  the  portion  of  the  premises 
P^^  taken  for  right  of  way.     Defendant  assigns  the 

admission  of  the  evidence  to  prove  these  facts  as  error.  It 
is  matter  of  common  observation  that  the  value  of  residence 
property  ifi  injuriously  affected  by  the  construction  and  oper- 
ation of  a  raili'oad,  or  the  establishment  of  a  railroad  depot, 
near  it.  But,  unless  some  portion  of  his  property  is  appro- 
priated to  the  use  of  the  railroad,  the  property  owner  is  with- 
out remedy,  however  much  his  property  may  be  depreciated 
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in  valne  by  the  constrnction  and  operation  of  the  road,  or  the 
establishment  of  the  depot.  For  snch  injuries  and  incon- 
venience as  he  suffers  therefrom  in  common  with  the  general 
public,  the  law  affords  him  no  remedy. 

Plaintiff,  then,  was  not  entitled  to  prove  the  proximity  of 
the  depot,  or  the  number  of  tracks,  as  independent  elements 
of  his  damages.  £ut  in  determining  the  value  of  the  prop- 
erty remaining  after  the  appropriation,  it  was  proper  for  the 
jury  to  consider  the  use  to  which  the  portion  taken  was  to 
be  appropriated,  and  the  extent  to  which  it  would  probably 
be  used  for  the  purpose  intended.  The  right  which  defend- 
ant acquires  by  the  appropriation  is,  to  use  the  ground  taken 
to  any  extent  which  the  exigencies  of  its  business  may  de- 
mand; and  the  value  of  the  unappropriated  portion  of  the 
premises  may  be  affected  very  materially  by  the  extent  to 
which  this  right  will  be  used.  The  evidence  in  question  was 
admitted  for  the  purpose  of  showing  the  extent  to  which  de- 
fendant would  probably  use  the  ground  taken  in  carrying  on 
its  business,  and  for  this  purpose  we  think  it  was  admissibly. 

IV.  Plaintiff  asked  a  witness  how  much  it  would  cost  to 
reconstruct  the  rear  end  of  the  brick  building,  after  it  was 

5. . .  taken  off  by  the  right  of  way,  and  put  the  prop- 

8nmptio?uhat  crty  in  condition  for  residence  purposes.  De- 
wiu  be  iised!"  fendant  objected  to  the  question  on  the  ground 
<'that  if  called  for  the  opinion  of  the  witness  upon  a  state  of 
facts  that  does  not  appear  under  any  circumstances  to  become 
necessary  for  the  proper  use  of  the  property." 

The  evidence  showed  that,  as  the-  road  is  constructed 
through  the  premises,  it  is  about  six  feet  from  the  south  end 
of  the  brick  house  to  the  edge  of  the  cut.  Defendant  also 
asked  the  court  to  give  the  following  instruction  to  the  jury: 

"If  you  find  from  the  evidence  that  the  defendant  has  lo- 
cated and  constructed  its  railway  across  lot  2,  being  the 
southerly  of  the  two  lots  in  question,  and  is  now  operating 
tlie  same  as  so  constructed,  without  the  intention  to  remove, 
or  in  any  way  interfere  witli  the  plaintiff's  free  and  unre. 
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Btricted  use  of  the  brick  building  epoken  of  by  the  witnesses, 
and  that  it  will  not  be  necessary  at  any  future  time  for  it,  in 
the  repair,  construction  or  convenient  use  of  its  railway,  to 
tear  down,  remove,  or  in  any  way  interfere  with  the  use  of 
said  building  by  the  plaintiff  or  his  tenants  or  vendees,  you 
will  not  allow  any  sum  as  damages  simply  upon  the  idea  of 
the  removal  of  said  building,  or  of  its  being  hereafter  torn 
down  by  the  defendant." 

The  court  overruled  the  objection  to  the  question.  It 
also  refused  to  give  the  instruction.  This  action  of  the  court 
we  think  was  right.  The  answer  to  appellant^s  position  is; 
that  it  is  seeking  by  this  proceeding  to  appropriate  the  whole 
of  lot  2,  and,  by  virtue  of  the  proceedings,  when  they  are 
completed,  it  will  acquire  the  right  to  use  and  occupy  the 
whole  of  the  lot.  If  it  did  not  require  the  whole  of  the  lot 
for  the  use  of  the  road,  it  might  have  taken  less  than  the 
whole  of  it.  The  law  gave  it  the  election  to  take  the  whole, 
or  but  part,  and  it  elected  to  take  the  whole;  and,  in  view  of 
the  rights  which  it  acquires  to  occupy  and  use  the  whole  of 
the  lot,  it  can '  not  have  the  damages  assessed  on  the  theory 
that  it  will  in  fact  use  but  a  part  of  it. 

V.  Appellant  sought  to  prove  the  price  at  which  other 
lots  in  the  vicinity  of  the  premises  in  question  had  been  sold 

^ . .  at  about  the  time  the  condemnation  proceedings 

dence  as^o  ^^^^  begun.  All  the  evidence  offered  ^r  this 
rieSoriuR^^  purpose  was  excluded  on  plaintiff's  objection. 
^^  '  The  ruling  was  correct.     It  was  not  shown,  nor 

proposed  to  be  shown,  that  there  was  any  similarity  between 
the  lots  in  question  and  those  which  it  was  claimed  had  been 
sold;  and  the  ruling  of  the  court  in  excluding  the  evidence  is 
in  accord  with  the  rule  as  laid  down  in  ITinff  v.  TJie  Iowa 
Midland  JR.  Co.y  34  Iowa,  458.  Appellant  claims,  however, 
that  a  different  rule  was  applied  in  WinJcleinana  v.  Dea  Moinea 
JSr.  W.  Ji.  Co.^  62  Iowa,  11.  The  evidence  of  the  sales  of 
other  lands  than  that  in  question  was  not  admitted  in  that 
case,  however,  for  the  purpose  of  establishing  the  value 
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of  the  land  in  qnestion;  but  the  attention  of  witnesses  was 
called  to  such  sales,  and  they  were  asked  about  them,  for  the 
purpose  of  showing  that  they  were  acq^uainted  with  the  values 
<»f  lands  in  that  neighborhood;  and  it  was  lield  that  the  evi- 
dence was  competent  for  that  purpose.  But  in  this  case  the 
evidence  of  the  sales  of  other  property  was  offered  for  the 
purpose  of  establishing  a  criterion  by  which  the  jury  might 
form  a  judgment  of  the  value  of  the  lots  in  question. 

VI.  Defendant  asked  the  court  to  give  the  following  in- 
struction to  the  jury:  "As  to  the  right  which  the  defendant  ac- 

.  quires  by  its  proceedings,  and  the  payment  of  the 

— -•  jj|*g5'  sum  awarded,  you  are  instructed  that  the  fee  of  the 
iMd-ownep.  jj^j^ j  remains,  even  after  such  proceedings  and  ap- 
propriation by  the  defendant,  in  the  plaintiff;  that  the  right 
which  the  defendant  acquires  is  the  right  of  location,  con- 
struction and  convenient  use  of  its  railway,  and  to  take,  re- 
move and  use,  for  the  construction  and  repair  of  said  road 
and  its  appurtenances,  any  earth,  gravel,  stone,  timber  or  other 
materials  on  or  from  the  land  so  taken,  as  may  be  necessary 
for  any  of  these  purposes." 

That  the  instruction,  as  an  abstract  proposition,  is  correct, 
is  not  doubted.  The  court  in  its  instructions  told  the  jury 
that  defendant  by  the  appropriation  acquired  substantially 
the  rights  enumerated  in  the  instruction  asked,  but  did  not 
tell  them  that  the  fee  of  the  land  remained  in  plaintiff.  Ap- 
pellant  assigns  the  omission  as  error.  We  do  not  regard  the 
fact  that  plaintiff  is  not  divested  of  the  fee  by  the  appropria- 
tion as  of  any  practical  importance  in  the  case.  The  interest 
acquired  by  defendant  by  the  appropriation  is  the  right  to 
occupy  and  use  the  surface  of  the  land  perpetually  for  the  pur- 
pose for  which  it  is  taken.  It  is  true  that  the  land  would 
revert  to  plaintiff,  or  his  grantee,  in  case  it  should  cease  to  be 
used  for  the  purpose  for  which  it  is  taken,  but  the  appropria- 
tion is  made  on  the  theory  that  this  will  never  occur;  and 
there  is  no  evidence  of  the  existence,  either  on  the  surface  or 
beneath  it,  of  any  materials,  such  as  surplus  earth,  stone,  coal 
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or  mineral,  which  might  be  removed  by  plaintiff  under  the 

right  reserved  to  him  by  law  in  the  premises.     So  that  the 

measure  of  his  damages  is  not  different  from  what  it  would 

be  if  the  proceedings  divested  him  of  all  interest  in  the  land. 

VII.  Defendant  asks  that  the  jury  be  directed  to  find 

8  pbaoticb:    specially  upon  the  following  questions: 

rogatories  to      1.    What  was  the  fair  market  value,  in  cash,  of 

refus^'^'  ^  lot  No.  2,  at  the  time  of  its  appropriation  by  the 

defendant? 

2.  What  was  the  fair  market  value,  in  cash,  of  plaintiff's 
entire  premises  immediately  before  the  defendant's  right  of 
way  was  located  across  lot  !N'o.  2 1 

3.  What  sum  do  you  allow  as  damages  over  and  above  the 
value  of  the  property  actually  taken! 

4.  Do  you  find  that  the  defendant  has  already  located  and 
constructed  its  road,  and  that  it  is  now  operating  the  same? 

5.  If  you  answer  the  last  question  in  the  affirmative,  you 
will  then  answer  whether  its  road,  as  constructed  and  operated, 
touches  the  brick  building  upon  the  premises,  or  whether  any 
portion  of  the  same  was  torn  down  or  removed  in  the  con- 
struction  of  the  road? 

6.  Do  you  find  that  the  defendant  intends  at  any  time  to 
change  the  location  or  construction  of  its  road,  so  as  to  make 
it  necessary  to  tear  down  or  remove  any  portion  of  the  brick 
building? 

7.  Do  you  find  that  for  the  necessary  or  convenient  use  of 
defendant's  road  it  would  be  necessary  to  tear  down  or  remove 
any  portion  of  the  brick  building? 

The  court  refused  to  so  direct  the  jury.  We  think  this 
ruling  was  correct.  The  fourth,  fifth,  sixth  and  seventh  ques- 
tions were  asked  on  the  theory  that  defendant  had  the  right 
to  show  that,  notwithstanding  it  sought  to  condemn  the  whole 
of  lot  2,  its  purpose  was  to  make  an  actual  appropriation  of 
but  a  portion  of  it.  As  we  have  already  seen,  by  the  con- 
demnation  proceedings  it  acquires  the  right  to  use  the  whole 
of  the  lot,  and  it  cannot  be  heard  to  say,  while  prosecuting 
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these  proceedings  to  obtain  this  right,  that  it  does  not  intend 
to  avail  itself  of  it.  The  questions  were  therefore  immaterial. 
As,  owing  to  the  manner  in  which  the  improvements  were 
made,  the  two  lots  constitute  a  single  property,  defendant 
was  not  entitled  to  have  the  damages  assessed  with  reference 
to  the  valne  of  lot  2  as  a  separate  property;  and  for  this  rea- 
son the  first  question  was  immaterial.  The  third  was  prop- 
erly refused,  for  the  reason  that  it  does  not  call  for  a  finding 
upon  an  ultimate  question  of  fact;  and  an  answer  to  the 
second  would  have  given  no  aid  in  determining  the  correct- 
ness of  the  general  verdict.  Other  matters  were  discussed 
by  counsel,  but  we  think  we  have  disposed  of  all  questions 
lairly  presented  by  the  record.  The  judgment  of  tlie  circuit 
court  is 

Affibhsd. 


Lasawat  y.  Labue. 


1.  Convey anoe:  dt  tbnaht  in  common:  of  whols  intbkest  in  part 

OF  LAND.  A  tenant  in  common  may  make  u  valid  conveyance  of  any 
undivided  portion  of  his  nndivlded  interest  of  the  common  estate,  but 
he  cannot  convey  the  whole  interest  in  any  portion  of  the  land,  because 
this  would  interfere  with  his  co-tenant's  right  of  partition.  Farr  t?. 
Reillif,  58  Iowa,  399,  followed. 

2.  Title  by  Adverse  Possession :  bvidencb  establishino.    Defend- 

ant took  a  deed  from  one  of  several  heirs  for  bis  undivided  interest  in  & 
large  quantity  of  land,  whereupon  he  took  possession  of  and  improved 
eighty  acres  of  it,  rented  it  for  a  number  of  years,  and  collected  the 
rents  and  paid  the  taxes,  and  afterwards  moved  upon  it,  and  occupied 
it  continuously  as  a  homestead,  and  exercised  all  ordinary  acts  of  owner- 
ship, up  to  the  beginning  of  this  suit — more  than  twenty  years  subse- 
quent to  the  date  of  his  deed;  the  co-heirs  of  his  grantor  never  in  the 
meantime  making  any  claim  to  any  interest  in  the  eighty  acres,  though 
two  of  them  lived  near  the  land.  In  this  action,  brought  by  plaintiff, 
(who  had  obtained  quit-claim  deeds  from  some  of  the  heirs,)  to  quiet 
the  title  in  him  to  an  undivided  interest  in  the  land,  defendant  testified 
that  he  bought  and  paid  for  the  whole  eighty,  and  that  he  supposed 
that  he  had  acquired  it  by  his  deed;  and  his  testimony  was  not  disputedi 
but  was  strongly  corroborated  by  all  the  iacts,  except  the  deed  itself. 
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Held  that  the  eridence  (for  which  more  fally  see  opinion)  wananted  the 
court  below  in  finding  that  defendant  had  held  possession  of  the  land 
under  a  claim  of  sole  ownership  from  the  date  of  his  deed;  that  his 
alleged  co-tenants  must  be  presumed  to  have  had  knowledge  of  his  daim, 
and  that  he  had  a  good  title  by  adverse  possession  as  against  the  plaintiff. 

8.  Title  to  Beal  Estate:  thhoceut  fuboiaseii:  who  is  kot.  One 
who  purchases  land  in  the  possession  of  another,  with  actual  knowledge 
of  facts  which  render  such  possession  adverse  to  his  grantor,  cannot 
claim  to  be  an  innocent  purchaser,  especially  where  he  claims  under  a 
quitrdaim  deed. 

Appeal  from  Muscatine  District  Court, 

Thuesday,  April  24. 

Action  to  quiet  title  to  aii  undivided  half  of  eighty  acres 
of  land  in  Cedar  county,  being  the  E.  \  of  S.  E.  \  of  section 
33,  township  79  north,  range  4  west.  Decree  was  entered  for 
the  plaintiflFl     The  defendant  appeals. 

J.  Scott  liichmaTij  for  appellant. 

J.  CarsJcaddan^  for  appellee. 

Adams,  J. — Both  plaintiff  and  defendant  claim  under  one 
Bernard  Connelly,  who  was,  at  the  time  of  his  deatli,  the  owner 
of  an  undivided  half  of  a  tract  of  four  hundred  acres,  which 
tract  embraced  the  eighty  acres  in  question.  Bernard  Con- 
nelly died  intestate,  and  the  plaintiff  claims  by  purchase 
from  his  heirs.  The  defendant  claims  by  purchase  from  one 
of  the  heirs.  He  also  claims  by  adverse  possession.  Whether 
the  plaintiff  has  proved  any  title  in  himself  is  one  of  the 
questions  presented  in  argument,  but  we  have  not  felt  called 
upon  to  determine  it,  because  it  appears  to  us  that,  whatever 
title,  if  any,  the  plaintiff  acquired,  the  defendant  must  be 
sustained  upon  his  plea  of  adverse  possession. 

The  title  which  the  defendant  acquired,  if  any,  he  acquired 
by  deed  from  Edward  S.  Connelly,  heir  of  Bernard  Connelly. 
Now,  while  he  claims  that  he  supposed  that  Edward  S.  was 
the  sole  owner  of  the  eighty,  and  that  Edward  S.  undertook 
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to  sell  bim  the  entire  eighty,  and  took  his  pay  therefor,  yet 
the  deed  to  the  defendant  purports  to  convey  only  an  nndi- 
rided  interest  in  the  eighty,  and  the  eighty  is  a  part  of  the 
larger  tract  in  which  Edward  S-'s  undivided  interest  was  held. 
In  Farr  v.  JSeilly,  58  Iowa,  399, it  was  said:  "While  a  ten- 
ant in  common  may  make  a  valid  sale  of  any  undivided  frac- 

1.  cojfVET-  tion  of  his  undivided  interest  which  he  sees  fit, 
B^tfn  com-'*'  he  cannot  be  allowed  to  sell  his  interest,  or  any 
whole  In-        portion  thereof,  in  a  part  of  the  premises  by  metes 

lerest  in  part    *    _  _  ,      _  ^  ,  .  _  ,  .  ^  .  i   i  . 

of  laud.  and  bounds,  because  this  would  interfere  with  his 

co-tenant's  right  of  partition ;"  citing  Peabody  v.  Minot^  24 
Pick.,  329,  and  other  cases.  It  may  well  be  doubted,  then, 
whether  the  deed  conveyed  anything  as  against  the  grantor's 
co-tenants.  But  no  point  of  this  kind  is  raised  by  counsel, 
nor  is  it  material,  so  far  as  the  question  of  adverse  possession 
is  concerned.  Even  though  we  should  conclude  that  the  deed 
is  invalid,  it  would  constitute  evidence  that  the  defendant  took 
and  held  possession  as  a  supposed  purchaser.  The  difScult 
question  to  be  determined  is  as  to  whether  he  took  and  held 
possession  under  the  supposition  that  he  was  a  mere  tenant 
in  common.  Looking  at  the  deed  alone,  and  the  mere  fact 
that  he  took  and  held  possession  under  it,  we  could  not  say 
that  the  possession  was  adverse. 

The  inference  would  be  that  the  defendant  held  for  himself 
and  his  co-tenants,  and  not  adversly  to  them.     But  we  are 

2.  TITLE  by  i^ot  bound  to  look  at  the  deed  alone,  and  the  fact 
sefwion^^-   that  he  took  and  held  possession  under  it.     The 

Uence  estab-      ,  -^i**         •        •j«jiiij 

lishing.  true  point  of  inquiry  is,  did  he  hold  possession 

with  a  claim  of  sole  ownership,  and  with  knowledge  of  his 
claim  on  the  part  of  his  co-tenants? 

We  come,  then,  to  inquire  more  definitely  into  the  special 
facts  of  the  case,  as  they  are  shown  by  the  evidence.  Firsts 
we  find  it  necessary  to  set  out  a  copy  of  the  description 
of  the  property  as  contained  in  the  defendant's  deed. 
He  testified,  in  substance,  that  he  bought  and  paid  for 
the  entire  eighty,  and  supposed  that  he  acquired  it  by  his 
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deed.  While  there  is  iiothing  in  the  deed  that  should 
lead  an  intelligent  person  to  a  conclusion  that  it  conveyed  the 
entire  eighty,  it  is  by  no  means  certain  that  an  ignorant  per- 
son might  not  be  led  to  such  conclusion.  The  grantor  de- 
scribes the  interest  conveyed  as  "all  the  right,  interest  and 
claim  in  and  to  my  undivided  interest  to  a  lot  of  prairie  land 
situated  in  Cedar  county,  and  belonging  to  and  a  part  of  the 
following  described  tract  situated  in  Cedar  and  Muscatine 
counties,  Iowa:  The  south  half  of  the  northeast  quarter,  the 
northeast  and  northwest  subdivisions  of  the  northeast  quar- 
ter, and  the  northwest  quarter,  of  section  four,  in  township 
seventy-eight  north,  and  the  east  half  of  the  southeast  quar- 
ter of  section  thirty-three,  in  township  seventy-nine,  all  of 
range  four  west  of  the  fifth  principal  meridian.  To  have 
and  to  hold  the  said  undivided  interest  of  the  said  prairie 
land  unto  the  said  John  Larue,  his  heirs  and  assigns  for^ 
ever."  It  will  be  seen  that  it  is  not  impossible  that  the  de- 
fendant might  have  understood  that  his  grantors  interest 
in  the  whole  tract  of  four  hundred  acres  had  been  regarded 
and  agreed  upon  as  equivalent  to  the  entire  eighty  in  Cedar 
county,  though  no  legal  partition  had  been  made,  and  that  the 
grantor,  while  intending  to  convey  the  entire  eighty,  de- 
scribed the  interest  conveyed  as  an  undivided  interest,  because 
no  legal  partition  had  been  made. 

When  we  look  further  into  the  evidence,  we  discover  that 
it  is  not  only  possible,  but  higlJy  probable,  and  almost  cer- 
tain, that  the  defendant  understood  that  he  was  acquiring  the 
entire  eighty.  He  not  only  so  testified,  but  he  is  strongly 
corroborated  by  undisputed  facts.  The  deed  was  made  in 
March,  1854,  more  than  twenty  years  prior  to  the  commence- 
ment of  this  action.  The  land  was  wild  prairie.  The  de- 
fendant  took  possession  at  once,  paid  the  back  taxes,  broke 
and  fenced  the  land,  and  built  a  good  common  farm  house, 
16  by  24,  and  also  barns,  stables  and  cribs.  He  rented  it  for 
six  years  and  collected  the  rents.  Afterwards  he  moved  ujx)n 
it,  and  occupied  it  continuously  as  a  homestead,  and  kept  the 
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taxes  paid.  The  land  came  to  be  worth  from  forty  to  fifty 
dollars  an  acre.  No  one  of  the  heirs  claimed  an  interest  in 
the  land  during  this  twenty  years,  nor  claimed  any  rents  or 
profits,  though  two  of  them  lived  near  the  land.  No  claim 
was  made  by  any  one  until  tie  plaintiif,  who  obtained  quit- 
claim deeds  frqm  some  of  the  heirs,  made  it.  Not  a  word  of 
testimony  from  any  one  of  the  heirs  is  introduced,  and  the 
defendant's  testimony  stands  undisputed,  that  he  bought  and 
paid  for  the  entire  eighty.  We  cannot  think  for  a  moment 
that  the  defendant  supposed  that  he  was  a  mere  tenant  in 
common,  and  held  with  half  a  dozen  others,  as  the  plaintiff 
contends  that  he  did.  The  case  differs  materially  from 
Burns  v.  Byme^  45  Iowa,  285;  Hume  v.  Long^  53  Id.,  299; 
and  Moore  v,  Antill^  Id.,  612,  cited  and  relied  upon  by 
the  plaintiff.  It  differs  also  from  Flock  v.  Wyatt^  49  Id., 
466.  The  defendant  in  that  case  owned  indisputably  six 
sevenths  of  the  property,  and  those  who  owned  the  other 
seventh  were  persons  related  to  him,  and  were  minor  children. 
His  improvements  did  not  have  the  same  significance,  as  evinc- 
ing a  claim  of  sole  ownership,  as  did  the  defendant's  in  the 
case  at  bar.  The  circumstances  were  different.  The  defend- 
ant entered  as  a  purchaser  and  stranger.  His  interest,  if  the 
plaintiff's  theory  is  correct,  was  only  one-twelfth.  With  such 
interest,  if  that  was  all  he  claimed,  it  is  inexplicable  that  he 
should  have  proceeded  to  convert  the  eighty  acres  of  wild  prai- 
rie into  a  farm,  breaking  and  fencing  it,  and  making  a  dwelling 
house  and  other  farm  buildings. 

Did  the  alleged  co-tenants  have  knowledge  of  the  de- 
fendant's claim?  We  think  that  they  did.  A  portion  of 
tliem  lived  near.  But,  without  regard  to  where  they  lived, 
the  defendant's  acts  in  making  the  improvements,  and  renting 
and  collecting  rents  for  six  years,  were  of  such  a  notorious 
character  that  the  alleged  co-tenants  must  be  presumed  to 
have  had  knowledge  of  the  claim. 

The  plaintiff,  however,  relies  in  part  upon  certain  proceed- 
ings in  partition,  commenced  after  the  defendant's  purchase, 
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and  to  which  proceedings  the  defendant  was  made  a  party. 
As  to  these  proceedings  the  evidence  shows  that  the  defend- 
ant was  told  that  he  would  not  be  affected  by  the  decree,  and 
he  made  no  appearence.  The  evidence  also  shows  that  he  un- 
derstood that  he  was  not  affected  by  it.  He  continued  to  oc- 
cupy, as  before,  and  apparantly  under  the  same  claim.  Be- 
sides, the  partition  was  not  complete.  No  decree  was  entered 
defining  Larue's  interest.  Certain  land  was  set  apart  speci- 
fically to  others,  but  none  specifically  to  him,  and  no  attempt 
was  made  at  a  partition  of  the  eighty  acres  in  question.  The 
decree,  such  as  it  was,  was  entered  in  1860,  and  more  than 
fourteen  years  from  that  time  elapsed  before  this  action  was 
brought.  "We  see  nothing  in  the  proceedings  which  should 
lead  us  to  the  conclusion  that  Larue's  possession  was  not  ad- 
verse. 

The  plaintiff  insists,  however,  that  he  was  an  innocent  pur- 
chaser for  value.  He  does  not  deny  that  the  defendant  was 
3.  TTTLE  to  in  possession,  but  he  insists  that  his  possession 
Innocent  pup-  was  to  be  referred  to  his  deed  as  explanatory  of 

cli&ser*  wlio 

i8  not.'  it,  and,  being  so  referred,  his  possession  would 

appear  to  be  that  of  a  tenant  in  common,  under  the  doctrine 
of  Bogers  v.  Ru%sey^  36  Iowa,  664,  and  Bonnell  v.  Alter- 
ton,  51  Id.,  166.  To  this  we  have  to  say  that  the  plaintiff 
was  not  an  innocent  purchaser,  if  he  had  actual  knowledge 
of  the  facts  and  circumstances  which  rendered  the  defendant's 
possession  adverse,  and  the  evidence  shows  that  he  occupied 
an  adjoining  farm.  But  a  conclusive  answer  is  that  he  held 
under  quit-claim  deeds  from  the  heirs,  the  alleged  co-tenants, 
and  he  occupied  no  better  position  than  they  did.  Kitterid^e 
V.  Chapman^  86  Iowa,  348;  Smith  v.  Dunton,  42  Id.,  48; 
May  i?.  LeClaire,  11  Wal.,  217;  Oliver  v.  Piatt,  3  How., 
333;  Bragg  v.  Faulk,  42  Me.,  502;  Boone  v.  Chiles,  10  Pet, 
177.  In  our  opinion  the  decree  of  the  district  court  cannot 
'be  sustained. 

RbVEB8£D. 
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Gbiffin  V.  Clay  Countt. 

1.  Practice:  ditision  of  causes  of  action:  waiver  of  uhity  of 

CAUSE.  Where  plaintiff  submitted  to  the  ralioff  of  the  court  leqairinflr 
him  to  divide  his  causes  of  action,  he  could  not  afterwards,  for  the  pur- 
pose of  §aTiDf<  a  portion  of  his  claim  from-the  bar  of  the  statute  of  limi- 
tations, be  heard  to  insist  that  his  claim  constituted  but  one  continuous, 
current  account. 

2.  Account :  facts  not  constituttno:  salary  of  cocntt  treasitrer: 

SEPARATE  CAUSES  OF  ACTION.  Where  plaintiff  had  been  defendant's 
treasurer  for  four  successive  terms,  and  he  claimed  that  there  was  a  bal- 
ance of  bis  salary  for  each  term  yet  due  und  unpaid,  his  claim  was  not 
in  the  nature  of  an  account,  but  the  amount  remaining  due  for  each 
term  constituted  a  separate  cause  of  action. 

3.  Statute  of  Limitations:  when  it  begins  to  run:  salary  of 

COUNTY  treasurer.  If  there  was  due  to  plaintiff,  as  he  claims,  a 
balance  of  the  salary  allowed  him  as  county  treasurer  by  the  board  of 
supervisors,  he  might  have  begun  his  action  to  recover  it  at  the  end  of 
the  term  for  which  it  was  due,  and  he  had  no  occasion  to  present  his 
claim  to  the  supervisors  for  allowance,  and  the  statute  of  limitations  be- 
gan to  run  against  his  claim  from  the  time  when  he  might  have  begun 
his  action  thereon,  and  not  from  the  time  when  the  supervisors  repu- 
diated it,  as  he  alleges. 

4.  County  Treasurer:  compensation  of:  bzckssivb  allowance  by 

81TPERVI80RS  VOID.  Where  the  cdunty  supervisors  allowed  the  county 
treasurer  compensation,  in  addition  to  the  percentage  allowed  by  section 
3798  of  the  Code,  a  sum  which  made  his  total  compensation  exceed  $1,500 
per  annum,  such  allowance  was  wholly  void,  and  thereunder  no  addi- 
tional allowance  whatever  can  be  recovered  in  excess  of  such  percentage. 
See  subdivision  6  of  said  section. 

Appeal  from  Clay  District  Caurt. 

Friday,  April  25. 

The  plaintiff  was  treasurer  of  Clay  county  for  four  succes- 
sive terms,  commencing  on  the  1st  day  of  January,  1872,  and 
ending  on  the  2d  day  of  January,  1880.  On  the  2d  day  of 
January,  1883,  he  commenced  this  action  against  the  county, 
claiming  a  balance  dae  him  for  salary  for  each  year  that  he 
performed  the  duties  of  the  office.     The  claim  was  made  in 
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the  petition  in  the  form  of  a  bill  or  open  account  against  the 
county. 

The  defendant  moved  that  the  plaintiff  be  required  to  sep- 
arate his  causes  of  action,  so  that  the  petition  would  show  de- 
fendant's liability  for  each  separate  term  of  plaintiff's  oflScial 
administration  in  a  distinct  count  or  division.  The  motion 
^vas  sustained,  and,  in  compliance  therewith,  the  petition  was 
amended  by  making  a  separate  count  for  each  term  of  o£Sce. 
There  was  a  demurrer  to  the  petition  as  amended,  which  wa» 
sustained,  and  plaintiff  appeals. 

Parker  <6  Richardson  and  Ainsworth  <&  Hobaon^  for  ap- 
pellant. 

E.  E.  Snow  and  Hnblard  <6  Utighes^  for  appellee. 

RoTHROCK,  Ch.  J. — I.  The  demurrer  to  the  first,  second 
and  third  counts  of  the  petition  was  upon  the  ground  that 
1.  practice:  the  causes  of  action  therein  set  forth  were  barred 
causes:  waiT-  by  the  Statute  of  limitations.     It  is  not  disputed 

er  of  uulty  of,  ,,...  ^  ^  .•!■»•• 

cause.  that  the  limitation  of  five  years  provided  by  stat- 

ute is  applicable  to  the  claims  made,  but  it  is  claimed  by  ap- 
pellee that  these  are  not  separate  causes  of  action,  and  that 
the  whole  claim  is  in  the  nature  of  an  open  account.     The 
plaintiff  is  in  no  position  to  make  this  question  now.     He 
submitted  to  the  ruling  of  the  court  requiring  him  to  divide 
his  causes  of  action,  and  thereby  waived  the  right  to  present 
his  whole  claim  in  one  count  or  cause  of  action.    Besides,  it 
is  very  plain  that  each  term  for  which  plaintiff  was  elected 
2  accodxt:    ^*®  *  separate   service  or  employment,   so  to 
conSLrtuUng :  sp^ak,  and  his  compensation  is  not  in  the  nature 
cmm^v^treas.  of  an  account.     The  demurrer  was  properly  sus- 
rote  eau»e8     taiued  as  to  the  first  three  causes  of  action  upon 
the  ground  above  stated.     More  than  five  years 
had  elapsed  from  the  time  the  last  claim  in  the  third  count 
accrued,  and  before  the  commencement  of  the  action.     It  is 
averred  in  the  petition  that  this  term  ended  January,  1,  1878. 
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The  action  was  commenced  January  2, 1883.     It  is  urged 

3.  8TATUTR  of  bj  counsel  for  appellee  that  the  cause  of  action 

limitations:       ,.  .        ^  "      -  .  i.  .1       ,  ,     ,. 

when  It  be-     did  not  accrue  until  the  meeting  of  the  board  ot 

gins  to  run:  .  .  -«^«        1.1 

S!m?*^'  supervisors  in  January,  1878,  which  was  some 
treasurer.  Jayg  ^fter  the  first  of  the  mouth.  If,  however, 
the  plaintiff  had  any  claim  against  the  county,  he  could  have 
filed  the  same  at  the  expiration  of  his  term  of  office.  There 
was  no  need  that  he  should  delay  until  the  meeting  of  the 
board  to  file  his  claim.  And,  indeed,  it  appears  to  us  tliat, 
as  plaintiff  claims  that  a  certan  salary  was  allowed  him  by 
the  board,  the  allowance  must  have  been  made  before  tlie  ex- 
piration of  the  term.  If  so,  he  could  have  compelled  the  au- 
ditor to  issue  a  warrant  for  his  allowance.  The  plaintiff, 
surely,  did  not  perform  the  duties  of  the  office  for  a  whole 
term  without  any  compensation  being  paid  him  during  the 
term.  And  it  is  a  little  singular,  to  say  the  least,  that  plaint- 
iff did  not  at  the  end  of  each  year,  or  the  end  of  each  term, 
demand  that  he  be  paid,  and  insist  on  an  adjustment  of  his 
claim,  and,  for  a  refusal  to  pay,  commence  his  action. 

II.  In  the  cause  of  action  for  the  last  term,  which  ended 
January  2,  1880,  it  is  alleged  that  the  plaintiff  collected  for 

4.  COUNTY  ^he  defendant  the  sum  of  sixty-five  thousand  five 
OTiS^s'atioii  hundred  and  ninety-four  dollars  and  eighty-nine 
afiowancf  by  ccuts,  and  "that,  forsaid  term,  the  board  of  super- 
Bujjrv  sors  y'^^^Q  allowed  plaintiff  the  sum  of  twenty-two  hun- 
dred and  forty-four  dollars  and  fifty  cents  as  salary,  in  addition 
to  the  fees  fixed  by  law  for  said  services,"  and  "that  there  is 
now  due  plaintiff  six  hundred  and  fifty-five  dollars  and  fifty 
cents  for  said  term.'* 

The  demurrer,  as  a  ground  thereof,  set  up  that  the  petition 
shows  that  the  plaintiff  has  received  all  he  was  entitled  to  un- 
der the  law,  and  that  the  compensation  fixed  was  unauthorized 
by  law,  and  void. 

Section  3793  of  the  Oode  provides  that  the  treasurer  shall 
receive,  "(1)  three-fourths  of  one  per  cent  for  all  money  col- 
lected by  him  on  taxes  due  any  incorporated  city  or  town,  to 
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be  paid  out  of  the  same;  (2)  three  per  cent  of  all  taxes  col- 
lected by  liiin  for  all  other  tax  funds,  to  be  paid  out  of  the 
county  treasury." 

Three  per  cent  of  the  money  collected  would  amount  to 
$1,967.84:.  Plaintiff  received  some  $275  more  than  the  per- 
centage  allowed  by  law.  But  he  claims  that,  under  another 
subdivision  of  the  section  of  the  Code  above  cited,  the  board 
of  supervisors  allowed  him  $2,244.50  as  salary,  in  addition  to 
percentage  allowed  by  law.  The  board  had  no  authority  to 
make  such  an  allowance,  because  the  allowance,  in  addition  to 
the  percentage,  would  exceed  $1,500  per  year.  See  subdiv.  5, 
§  3793.  Plaintiff,  however,  claims  that  he  should  be  paid 
to  the  extent  of  $1,500  per  annum.  We  think  the  dista-ict 
court  correctly  held  otherwise,  because,  according  to  the 
averments  of  the  petition,  the  plaintiff  has  received  all  that 
he  is  entitled  to  receive.  If  the  board  intended  to  increase  the 
compensation  to  $1,500,  which  they  might  have  done  under 
the  law,  they  surely  would  have  made  the  increase  to  that 
amount.  But,  according  to  the  averments  of  the  petition, 
they  attempted  to  increase  the  salary  to  more  than  $2,100, 
which  was  wholly  unauthorized  and  void;  and  plaintiff  can- 
not be  allowed  to  take  advantage  of  it.  The  allowance  being 
void,  we  do  not  think  that  the  plaintiff  should  be  allowed  to 
claim  the  benefit  of  it  to  the  extent  to  which  the  board  might 
lawfully  have  increased  the  salary. 

AjETFntMKD. 
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CuEL  V.  The  Chicago,  Rock  Island  &  Pacific  Railway 

Company. 

1.  Bailroad8:AB8BNCBOFTiCKST-AQB5T:NOGBOUNDOF action.  Where    I  S  aoi 

one  dednng  to  purchase  a  ticket  to  ride  upon  a  departing  train  was     |  63  417; 
unable  to  do  so  on  account  of  the  absence  or  neglect  of  the  ticket-agent,     i**^  ^"^1 
but  he  got  upon  the  train  and  offered  his  fare  to  the  conductor,  with  ten 
cents  additional,  which  he  had  a  right  to  do,  but  was  wrongfully  ejected 
by  the  conductor,  Jield  that  the  absence  or  neglect  of  the  ticket-agent 
was  not  to  be  considered  as  a  ground  of  damages. 

2.  Evidence:  admission  of:  bbbob  without  pbejtjdicb.    The  admis- 

sion of  evidence  which  ought  to  have  been  excluded  is  no  ground  for 
reversal,  where  the  evidence  was  immaterial,  and  could  not  have  preju- 
diced the  appellant 

8.  :  opinion  excluded.    Where  the  action  was  based  upon  the 

alleged  wrongful  expulsion  of  plaintiff  by  the  conductor  from  defend- 
ant's train,  the  testimony  of  the  conductor,  that  he  thought  he  gave 
plaintiff  time  enough  to  get  the  money  to  pay  lus  fare,  was  mere  matter 
of  opinion,  and  was  properly  excluded. 

4.  Bailroads:  ejbctxent  of  pabbenoeb  fob  kon-patmbnt  of  fake: 

bights  OF  PABTIES:  BEASONABLE  TIME :  QUESTION  FOB  JUBY.  Where 

a  passenger  on  a  train  wrongfully  refuses  to  pay  his  fare,  he  is  a  tres- 
passer, and  the  conductor  may  lawfully  eject  him;  and,  after  such  expul- 
sion has  been  begun,  the  passenger  cannot  save  himself  from  its  con- 
summation by  then  offering  to  pay  his  fare.  But  where  the  passenger 
does  not  refuse  to  pay,  but  lacks  a  portion  of  the  money,  (ten  cents  in 
this  case,)  and  tells  the  conductor  that  he  can  borrow  it  of  a  fellow -pas- 
senger, and  proceeds  to  make  the  effort,  he  is  entitled  to  a  reasonable 
time  to  do  so.  What  is  a  reasonable  time  in  such  case  depends  upon  the 
circumstances,  among  which  are  the  length  of  the  train  and  the  time 
which  the  conductor  has  to  do  his  work  between  stations;  and,  where 
the  evidence  is  conflicting,  it  is  a  question  for  the  jury.  Stone  v.  C,  ft- 
N.  W,  Eailwatj  Company,  47  Iowa,  82,  and  Hoffbauer  v,  D.  dt  N,  W. 
Bailtoay  Company,  52  Id.,  312  distinguished. 

5.  :  :  BIGHTS  AND  DUTIES  OF  PA8SENOEB  AND  CONDUCTOB:  IN- 

8TBUCTI0N.  Where  a  controversy  arises  between  a  passenger  and  the 
conductor  of  a  railway  train  about  the  payment  of  fare,  it  is  the  right 
and  duty  of  each  of  the  parties  to  do  whatever  an  ordinarily  and  rea- 
sonably prudent  man  would  do  under  like  circumstances;  and  an  instruc- 
tion to  that  effect  is  approved  in  this  case. 

6.  :  :  NO  EXBMPLABT  DAMAGES  WITHOUT  HALIOB  SHOWN.     In  an 

action  for  damages  for  the  wrongful  ejectment  of  plaintiff  from  defend- 
VoL.  LXIII— 27 
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aot*8  train,  it  was  error  for  the  coart  to  iostruct  the  jury  that  they  murht 
allow  punitive  damages,  provided  they  found  from  the  evidence  "that 
the  conductor  willfaDy  used  unnecessary  force  in  ejecting  plaintiff  from 
the  train.*'  Punitive  or  exemplary  damap:es  cannot  be  recovered  in 
such  a  case  in  the  absence  of  a  showing  of  malice.  See  Fitzgerald  r. 
C,  R.  I,  db  P.  "Railway  Compantf,  50  Iowa,  79,  and  other  cases  dted  and 
followed. 

Ajppeal  from  Washington  Circuit  Court. 

FBroAT,  April  25, 

Thi8  18  an  action  to  recover  damages  for  an  alleged  unlaw- 
ful, negligent,  willful  and  malicious  removal  of  the  plaiutilT 
from  a  train  of  cars  of  the  defendant  by  a  passenger  conduc- 
tor. There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiflF  for  $500.     Defendant  appeals. 

M.  A.  Low^  for  appellant. 

WiUon  ib  Kellogg  and  Jackson  Boherts^  for  appellee. 

KoTHROCK,  J. — I.  The  plaintiff  claims  that  in  March,  1881, 
he  went  to  the  ticket-office  of  the  defendant,  at  Keota,  to 
purchase  a  ticket  and  take  passage  npon  a  passenger  train  for 
Washington,  Iowa,  and  that  the  ticket-agent  was  absent  from 
his  post  of  duty;  that  the  train  arrived  at  the  station,  and 
plaintifl'  went  out  of  the  ticket-office  and  found  the  agent 
upon  the  platform,  and  asked  him  for  a  ticket,  and  was  told 
by  the  ticket-agent  to  pay  his  fare  upon  the  train;  that  he 
went  aboard  the  train,  and,  when  the  conductor  came  through 
collecting  the  tickets  of  the  passengers,  he  offered  him  forty- 
five  cents,  which  was  the  ticket  fare  for  the  trip,  which  the 
conductor  refused  to  receive,  and  demanded  ten  cents  in  addi- 
tion, being  the  amount  of  fare  when  paid  npon  the  train,  and 
that-  thereupon  plaintiff  borrowed  ten  cents  from  a  fellow 
passenger,  and  tendered  that  and  the  forty-five  cents  to  the 
conductor,  which  he  refused  to  receive,  and,  without  any 
c  luse,  stopped  the  train  and  forcibly  ejected  him  therefrom, 
away  from  a  station  and  in  a  storm. 
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The  court  instructed  the  jury  that,  "under  the  pleadings 
and  evidence  in  this  case,  the  plaintiff  is  not  entitled  to  either 
1.  RAILROADS  »  vcrdict  or  damages  on  account  of  the  alleged 
tickeuigent :  failure or  refusal  of  the  defendant's  agent  at  Keota 
actEitt.  ^  to  sell  him  a  ticket."  This  instruction  was  evi- 
dently given  to  the  jury  upon  the  theory  that  the  plaintiff 
had  the  right  to  pay  his  fare  upon  the  train,  by  paying  ten 
cents  in  addition  to  the  ticket  fare.  The  instruction  was 
plainly  correct,  because  there  was  no  evidence  that  the  plaint- 
iff refused  to  pay  the  additional  ten  cents  by  reason  of  any 
neglect  of  the  ticket-agent  to  attend  to  his  duty  in  the  sale 
of  tickets.  And  it  is  not  claimed  by  the  defendant  that  the 
plaintiff  did  not  have  the  right  to  pay  his  fare  to  the  conduc- 
tor on  the  train.  We  are,  then,  to  consider  the  rights  Of  the 
parties  growing  out  of  what  transpired  upon  the  train.  The 
plaintiff  testified  as  follows: 

"  In  going  on  the  cars,  I  acted  on  what  the  agent  said.  It 
was  a  sort  of  stormy  day.  It  had  been  a  kind  of  rain  and 
snow  together  in  the  evening,  and  along  towards  night  it  got 
to  sleeting  and  blowing  from  the  east.  I  took  my  seat  about 
two-thirds  of  the  way  towards  the  front  end  of  the  car,  on 
the  south  side.  The  conductor  came  around  for  tickets  pretty 
soon  after  we  started,  when  we  got  a  mile  or  two.  He  entered 
the  car  at  the  east  end.  He  came  up  to  me  and  I  handed  him 
the  change.  I  still  held  it  in  my  hand  as  I  took  it  up  from 
the  counter  in  the  depot.  It  was  forty-five  cents.  I  said 
*Here  is  your  money.'  I  said  I  did  not  have  any  ticket;  I 
did  not  have  a  chance  to  get  any  ticket.  He  says,  'How  mnch 
is  it!'  I  told  him  it  was  forty-live  cents.  *Well,'  he  says,  'I 
want  ten  cents  more,  or  yon  will  have  to  get  off,'  he  says,  'or 
pay  ten  cents  more.'  I  told  him  then  he  could  get  his  pay 
out  of  that  as  far  as  Chester;  and  I  would  buy  a  ticket  at 
Chester,  to  Washington.  He  says,  'Cannot  you  borrow  ten 
cents  on  this  train ?'  I  told  him  I  did  not  know;  I  would 
try.  1  did  try.  I  turned  to  James  Long.  He  sat  on  the 
north  side  of  the  car  opposite  me,  on  the  end  of  the  seat 
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next  a  fellow.  I  could  reach  him  across.  I  asked  him  if  he 
had  ten  cents.  He  said' he  had  not.  Mr.  Singleton  sat  right 
in  front  of  me,  with  his  face  towards  me;  the  seats  were 
turned  together.  I  asked  him,  and  he  turned  and  took  his 
pocket-book  out  and  handed  me  the  dime.  He  had  not  more 
than  handed  me  the  dime  before  the  conductor  pulled  the 
rope.  I  says,  *Here  is  your  money.'  He  says,  *Hold  on;  I 
do  not  know  that  I  want  your  money  now.'  The  train  began 
to  slack  up, and  he  says,  'I  don't  want  your  money;  you  will 
have  to  get  off.'  Long  answered  me  immediately  when  I 
asked  him  for  the  money,  and  I  asked  him  as  quick  as  I  could 
speak  after  the  conductor  told  me  to  borrow  it.  I  then  turned 
immediatly  and  asked  Singleton.  I  think  he  had  his  hand 
in  his  pocket  before  I  asked  him  for  it.  He  pulled  it  right 
out  as  quick  as  it  could  be  done  handily,  and  handed  it  to  me. 
The  conductor  was  standing  at  the  end  of  the  seat  in  the  isle, 
a  kind  of  between  us.  I  suppose  he  was  looking  at  me  at 
lirst.  He  could  have  seen  me  and  Singleton  at  the  same 
time;  he  was  facing  both  of  us.  I  handed  this  ten  cents  to 
the  conductor  as  soon  as  Singleton  handed  it  to  me.  I  never 
refused  to  pay  it.  I  told  him,  when  he  said  he  wanted  ten 
cents  more,  that  forty-five  cents  was  all  the  money  I  had; 
and  he  said  I  could  borrow  ten  cents  more,  or  get  off  the 
train.  Just  about  the  time  I  handed  him  the  money  he 
reached  up  and  pulled  the  bell-rope.  I  told  him  there  was 
the  money,  and  he  said,  'Hold  on;  I  don't  know  as  I  want 
your  money  now,'  and  hesitated  a  little  bit,  I  could  not  tell 
how  long,  and  he  says,  'I  don't  want  your  money;  the  train 
is  stopping;  you  will  have  to  get  off.' 

"I  told  him  I  was  not  going  to  fight  about  it;  that  I  wanted 
to  go.  He  said  I  would  have  to  get  off,  and  he  caught  me 
by  the  shoulders  and  pulled  me  out  into  the  isle,  and  kept  a 
kind  of  pushing  and  hurrying  me  along  towards  the  door.  I 
think  he  had  his  hand  on  my  shoulder  all  the  way  out  We 
went  onto  the  platform.  The  brakeman  was  at  the  door;  and 
he  pushed  me  onto  the  platform,  and  was  going  to  push  me 
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down  the  Bteps.  The  train  was  going.  I  told  him  not  to 
push  me  off  when  the  train  was  going.  He  stopped,  and  I 
told  him  there  was  his  money;  that  I  was  snbpcBnaed  here 
on  a  suit  for  the  next  morning;  and  that  was  all.  the  way 
I  had  to  come  down.  The  roads  were  snowed  np,  and  I  could 
not  get  here  any  other  way;  that  he  had  better  let  me  go; 
and  he  hesitated  a  moment/  and  I  thought  he  was  going  to 
let  me  go;  but  he  said,  'No,  yon  will  have  to  get  off;'  and  he 
shoved  me  off  onto  the  step,  and  I  got  off. 

I  started  back  at  first  to  Keota,  but  turned  round  and  followed 
the  train  to  Chester,  and  then  to  Washington,  arriving  about 
twelve  o'clock  that  night.  I  walked  on  the  railroad  a  good 
part  of  the  way,  which  was  filled  a  good  part  of  the  way 
with  pounded  rocks,  and  the  ties  were  covered  with  sleet  It 
was  sleety  and  stormy  and  the  wind  was  blowing  in  my  face. 
I  think  I  was  put  off  about  a  mile  and  a  half  from  Keota. 
There  was  a  house  about  one-fourth  mile  north  of  me.  I 
guess  that  was  tht  closest.     The  wind  was  cold." 

The  foregoing  is  the  testimony  of  the  plaintff  as  detailed 
by  him  in  his  examination  in  chief,  and  it  was  not  varied  in 
any  material  respect  by  the  cross-examination.  This  tcsti* 
mony  was  corroborated  in  its  substance  by  three  other  wit- 
nesses, who  were  fellow  passengers  with  the  plaintiff,  and  sat 
in  seats  close  by  him,  one  of  them  being  the  person  from 
whom  the  plaintiff  borrowed  the  ten  cents.  This  witness 
stated  that  the  "conductor  told  him  (plaintiff)  that  he  would 
have  to  have  ten  cents  more,  and  asked  him  if  he  could  not 
borrow  it,  or  something  to  that  effect.  Curl  said  that  he  did 
not  know,  but  would  try.  lie  asked  Long,  and  he  did  not 
have  it.  Curl  then  asked  me  if  I  conld  lend  him  the  ten  cents. 
I  got  it,  and  handed  it  to  him,  and  he  presented  it  to  the  con- 
ductor. The  conductor  did  not  then  object  to  the  amount  of 
money.  I  don't  think  it  was  very  long  after  the  conductor 
asked  Curl  if  he  could  not  borrow  the  ten  cents  till  he  tend- 
ered it  to  him.  ,  Of  course,  I  could  not  tell  how  long  it  was. 
i  suppose  it  was  not  more  that  a  half  minute;  it  might  be, 
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but  not  more.  '  I  think  that  Mr.  Curl  said  that  if  he 
would  let  him  go  to  Chester  he  would  get  a  ticket  there.  I 
do  not  think  the  conductor  had  pulled  the  bell  at  the  time  he 
eaid  that.  It  rnnB  in  my  mind  that  the  conductor  rang 
the  bell  when  I  was  getting  the  money  for  him,  just  after  he 
asked  me  for  the  money  *  *  *."  This  witness  testified 
that  he  sat  in  the  seat  next  to  plaintiff,  and  that  the  seats  were 
turned  and  faced  each  other. 

Another  witness  stated  that  the  conductor  pulled  the  bell- 
rope  about  the  time  the  money  was  passed  over  from  the  pas- 
senger who  made  the  loan  to  the  plaintiff.  Another  stated: 
"Somewhere  about  the  time  Mr.  Curl  got  the  money,  the  con- 
ductor pulled  the  bell-rope  and  said,  ^I  dont  know  whether  I 
want  your  money  or  not.'" 

In  the  course  of  the  examination  in  chief  of  one  of  the 

l)laintiff 's  witnesses,  he  was  asked  the  following  questions: 

2.  EVTDEwcE :       Question:     "What  if  any  remarks  did  he  (the 

or  "error*       couductor)  make  after  ejecting  him,  and  when  he 

without  pre-  ^       y   .  o» 

judice.  re-entered  the  car?" 

Answer:    "He  said — I  think  he  used  these  words — that  it 

was  d d  funny,  or  mighty  funny,  that  a  man  should  start 

for  "Washington  with  only  forty-five  cents  in  his  pocket." 

Q.  "What  if  anything  did  he  say  to  Mr.  Singleton  with 
reference  to  his  dime?" 

A,  "He  told  him  he  was  out  his  dime.  He  said  this  pub- 
licly." 

This  evidence  was  introduced  over  defendant's  objection, 
and  this  ruling  of  the  court  is  assigned  as  error.  The  ground 
of  the  objection  to  the  evidence  is  that  it  is  not  a  part  of  the 
res  ffesta^  and  is  inadmissible,  as  being  the  declaration  of  an 
agent  or  servant,  made  after  the  fact,  and  not  while  engaged 
in  the  negligent  and  unlawful  act  complained  of. 

We  think  that  probably  the  objection  would  be  well  taken 
if  the  evidence  was  at  all  material.  It  is  very  plain  that  it 
could  have  in  no  manner  influenced  the  jury.  It  was  in  no 
sense  an  admission  that  the  act  of  the  conductor  in  ejecting 
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the  plaintijff  was  wrong,  nor  did  it  tend  to  show  malice  upon 
his  part.  It  is  not  claimed  that  it  was  spoken  in  anger.  We 
cannot  see  that  the  defendant  could  have  been  prejudiced  in 
anj  waj  by  its  admission.  It  had  no  more  bearing  upon  the 
rights  of  the  parties  to  the  action  than  if  the  conversation 
had  been  upon  some  subject  entirely  foreign  to  the  transac- 
tion. 

II.  The  conductor  who  ejected  the  plaintiff  from  the  train 
was  a  witness  for  the  defendant.     In  giving  his  account  of 

the  transaction,  he  stated:  "I  gave  him  time 
'ionsexc^uS-'**  enough,  I  thought,  to  get  the  ten  cents."     This 

statement  was  excluded  from  the  consideration  of 
the  jury  on  motion  of  the  plaintiff,  and  complaint  is  made 
of  this  ruling.  It  was  strictly  and  manifestly  correct.  It 
was  not  proper  evidence,  sinaply  because  it  was  the  mere 
opinion  of  the  witness  upon  the  most  material  point  in  the 
case.  To  permit  such  testimony  to  go  to  the  jury  would  be 
tantamount  to  allowing  the  witness  to  determine  the  very 
point  in  the  case,  which  the  jury  were  required  to  determine 
upon  facts,  and  not  upon  opinions. 

III.  The  court  gave  to  the  jury  the  following,  among  other 
instructions: 

"  5.     If  you  find  from  the  preponderance  of 

BOADs:  eject-  the  evidence  that,  within  a  reasonable  time  after 
nieut  of  pas-  ' 

«on?payment  ^^D^and  thereof  by  the  conductor,  the  plaintiff 
of  pcSies^^  tendered  him  the  regular  ticket  fare  from  Keota 
timeTqSes-  to  Washington,  and  ten  cents  additional,  the  con- 
tion  for  Jury.    ^^^^^^  ^^^  ^^^  ^^^^  ^.^^^  ^^  ^^^^^   ^-^^  plaintiff 

from  the  train. 

"6.  It  must  appear,  however,  from  the  preponderance  of 
the  evidence  that  the  tender  was  made  within  a  reasonable 
time.  If  the  plaintiff  delayed  the  tender  beyond  this,  and 
until  after  the  conductor  had  rang  tlie  bell  to  stop  the  train 
for  the  purpose  of  the  plaintiff* 's  ejectment,  it  was  too  late, 
and  any  ejectment  of  the  plaintiff  in  the  proper  manner, 
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that  is,  without  indignity  or  more  than  sufficient  force,  was 
rightful. 

"7.  Reasonable  time  for  making  the  tender,  as  contem- 
plated by  these  instructions,  depends  on  the  circumstances 
and  facts  constituting  the  transaction.  If,  upon  receiTing:  the 
demand  for  the  additional  ten  cents,  the  plaintiff  announced 
to  the  conductor  his  willingness  to  make  payment,  and  at 
once  proceeded  to  borrow  the  sum  required  from  a  friend  in 
a  neighboring  seat,  and  they  were,  in  the  ordinary  manner 
and  time  for  such  a  transaction,  producing  and  did  produce 
the  money,  and  tender  it,  making  the  full  sum  due  to  the 
conductor,  it  was  in  time,  and  the  conductor  should  have  re- 
ceived it,  and  not  ejected  the  plaintiff.  But  if  the  plaintiff, 
instead,  after  the  demand,  and  being  warned  that  if  he  de- 
layed until  after  the  bell  was  rung  he  would  have  to  get  off 
the  train,  refused  to  pay,  answered  that  he  would  not  pay, 
refused  to  state  whether  he  would  or  would  not  pay,  or 
neglected  or  refused  to  borrow  the  sum  needed  to  enable  him 
to  make  the  payment,  until  after  the  bell  was  rung  signaling 
the  train  to  stop  for  the  purpose  of  the  plaintiff ^s  ejectment, 
he  was  too  late,  and  his  ejectment,  if  properly  made,  was 
rightful.  "Whatever  an  ordinarily  and  reasonably  prudent 
and  judicious  man  would  have  done  under  like  circumstances, 
it  was  the  right  and  the  duty  of  both  the  conductor  and  the 
plaintiff  to  do  in  this  case." 

The  first  of  these  instructions  is  claimed  to  be  erroneous. 
It  is  said  in  argument  that  ''it  is  doubtless  true,  as  an  abstract 
proposition  of  law,  that  the  conductor  of  a  train  must  wait  a 
reasonable  time  for  the  passenger  to  comply  with  his  demand 
for  fare;  but  it  is  not  true  that  it  is  a  pure  question  of  fact 
in  any  case  whether  a  reasonable  opportunity  was  given  to 
the  passenger  to  pay  fare."  It  is  contended  that  the  ques- 
tion as  to  the  reasonableness  of  the  time  given  to  pay  the 
fare  should  not  have  been  submitted  to  the  jury,  because, 
when  the  plaintiff  declared  his  inability  to  pay,  it  was  a  ques- 
tion of  law,  and  the  conductor  had  the  right  to  immediately 
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stop  the  train  and  eject  the  plaintiff;  and  it  was  not  a  qncB- 
tion  for  the  jnry  whether  the  time  given  was  reasonable. 

'  The  rule  which  the  defendant  invokes  is  that  announced  in 
Stone  V.  Chicago  dk  Northwestern  Bailway  Company ^  47 
Iowa,  82,  and  Roffbanier  v.  D.  <&  N.  W.  Railway  Company ^ 
52  Id.,  842. 

The  reason  of  the  rule  is  that,  where  a  passenger  wrong- 
fully refuses  to  pay  his  fare,  he  is  a  trespasser,  and  the  rail- 
road company  thereafter  owes  him  no  duty,  and  the  conduc- 
tor may  immediately  stop  the  train  and  eject  him  therefrom. 
And  in  the  last  cited  case,  where  a  passenger  refused  to  pay 
his  full  fare,  and  after  some  altercation  the  conductor  rang 
the  bell  and  stopped  the  train,  and  the  passenger,  rather  than 
to  be  put  off  the  train,  offered  to  pay  full  fare,  it  was  held 
that  a  passenger  could  not  "test  the  regulations  of  the  com- 
pany and  the  firmness  of  the  conductor  by  refusing  to  pay 
full  fare,  and  still  save  himself  from  expulsion  by  tendering 
full  fare,  after  expulsion  had  commenced.'' 

We  have  quoted  the  testimony  of  the  plaintiff,  and  some 
of  that  of  his  witnesses,  mainly  to  show  how  different  the 
facts  are  from  the  facts  in  the  cases  cited.  It  is  true,  the  testi- 
mony of  the  conductor  and  other  witnesses  tended  to  show 
that  some  time  was  given  to  produce  the  extra  ten  cents. 
Here,  then,  was  a  conflict  of  evidence  upon  this  question;  and 
it  was  clearly  a  question  for  the  jury  to  determine  whether 
or  not  the  time  given  was  reasonable.  And  we  have  quoted 
the  evidence  for  the  further  purpose  of  showing  that  the  jury 
were  fully  warranted  in  finding  that  the  time  given  was  un- 
reasonable. Suppose,  when  the  conductor  of  this  stub  train, 
composed  of  two  cars,  approached  the  plaintiff,  seated,  as  he 
was,  about  the  middle  of  the  first  car,  and,  when  he  demanded 
his  ticket,  the  plaintiff  had  offered  an  insufficient  amount  of 
money,  and,  instead  of  the  conductor  making  the  suggestion 
that  he  should  borrow  enough  to  make  up  the  deficiency,  the 
plaintiff  had  stated  that  he  had  a  friend  in  the  next  car  from 
whom  he  could  and  would  borrow;  or  suppose  that  he  had 
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money  in  some  of  his  pockets,  and  was  slow  abont  finding 
it; — if  such  a  state  of  facts  were  shown  without  conflict  in 
the  evidence,  the  immediate  ringing  of  the  bell  and  stopping 
of  the  train  and  ejection  of  the  passenger,  away  from  a  sta- 
tion and  in  a  storm,  would  be  an  act  of  wanton  and  malicious 
cruelty.  And,  if  the  plaintiff's  witnesses  are  to  be  believed, 
the  transaction  in  this  case  is  as  plainly  unjustifiable  as  in  the 
cases  supposed.  And,  when  the  evidence  upon  the  question 
was  in  conflict,  it  was  the  province  of  the  jury  to  determine 
it.  It  is  proper  to  say  that  we  use  tlie  term  "stub  train"  in 
no  derisive  sense.  What  we  mean  is  that,  on  a  train  com- 
posed of  but  two  cars,  there  is  no  necessity  that  a  conductor 
should  ring  the  bell  to  stop  the  train  the  moment  a  passenger 
fails  to  produce  his  ticket  or  money,  unless,  possibly,  where 
the  passenger  demands  that  ho  shall  be  carried  without  pay- 
ing full  fare.  The  duties  of  a  conductor  on  such  a  train  re- 
quire no  such  haste. 

IV.  It  is  claimed  that  the  sixth  instruction  is  erroneous, 
because  the  jury  were  therein  told  that  if  the  plaintiff  de- 
layed the  tender  beyond  a  reasonable  time,  "and 

THE  SAICB* 

until  the  conductor  had  rung  the  bell  to  stop  the 
train  for  the  purpose  of  the  plaintiff* 's  ejectment,  it  was  too 
late"  to  make  the  tender.  It  is  said  that  this  instruction  is 
erroneous,  because  it  assumed  that  there  was  evidence  from 
which  the  jury  might  have  found  tliat  full  fare  was  tendered 
before  the  belf  was  rung  to  stop  the  train;  and  that  there 
was  no  such  evidence. 

We  have  stated  the  evidence  upon  that  question;  and  if  we 
were  to  concede  that  no  witness  stated  that  the  money  was 
tendered  before  the  bell  was  rung,  wo  do  not  think  this  in- 
struction is  erroneous.  It  does  not  assume  that  there  was 
such  evidence.  Wliat  is  plainly  meant  by  the  instruction  is 
that,  if  the  plaintiff  allowed  a  reasonable  time  to  elapse 
without  tendering  the  full  fare,  and  if,  after  the  lapse  of  such 
time,  the  conductor  rang  the  bell,  a  tender  after  that  would  bo 
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too  late.     Taking  the  whole  iiiBtruction  together,  this  is  its 
plain  meaning. 

V.  Next,  it  is  contended  that  the  seventh  instruction  is 
erroneous.     One  of  the  objections  urged  thereto,  we  think,  is 

of  sufficient  importance  to  be  noticed.     The  clos- 

rigijts'and       inff  sentence  of  the  instruction   is   as   follows: 
duties  of  pas-       ^ 

c^SSuctS:  "Whatever  an  ordinarily  and  reasonably  prudent 
instruction.  ^^^  jndicious  man  would  have  done  under  like 
circumstances,  it  was  the  right  and  duty  of  both  the  conduc- 
tor and  the  plaintiff  to  do  in  this  case."  The  objection  to 
this  language  is  that  the  question  was  not  what  an  ordinarily 
and  reasonably  prudent  man  would  have  done  under  like  cir- 
cumstances, but  what  such  a  man,  exercising  due  diligence 
and  disjpatch^  would  have  done.  If,  then,  the  instruction  had 
contained  this  qualification,  it  would  have  met  the  objection 
of  counsel.  We  think  the  distinction  made  is  too  metaphys- 
ical for  practical  application  in  the  trial  of  a  cause  to  a  jury. 
It  implies  that  the  jury  may  have  taken  the  standard  of  the 
acts  of  prudent  and  judicious  men  while  acting  imprudently 
and  injudiciously.  No  such  inference  can  be  drawn  from  the 
language  of  the  instruction. 

VI.  We  have  written  enough  upon  this  case.  We  have 
determined  every  question  in  the  record  which  appears  to  us 
to  demand  attention.  It  is  true,  there  are  other  errors  as- 
signed, and  they  are  argued  apparently  with  equal  confidence 
with  those  which  we  have  discussed.  But  we  must  be  ex- 
cused from  noticing  then),  except  in  this  general  way.  A 
mere  statement  of  them  in  connection  with  the  facts  as  dis- 
closed in  the  record  would  demonstrate,  without  comment 
from  us,  that  they  have  no  merit  in  them.  Wc  cannot  thus 
employ  our  time  in  discussing  mere  criticisms  upon  rulings 
of  the  court  below,  which  in  no  manner  affect  the  case.  We 
are  even  asked  to  reverse  the  judgment  because  it  is  not  sup- 
ported by  the  evidence.  A  mere  cursory  reading  of  the  evi- 
dence which  we  have  quoted  is  a  sufficient  answer  to  this  de 
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mand,  in  view  of  the  nile  that  we  do  not  disturb  verdicts 
founded  upon  conflicting  evidence. 

OPINION  UPON  BBHSABINO. 

Beck,  J. — A  rehearing  having  been  allowed  in  this  case, 

it  has  been  again  argued.     Upon  a  reconsideration  of  the 

e.  — : :  whole  case,  and  all  arguments  submitted  therein, 

damages  ,  we  remain  satisfied  with  the  conclusions  announc- 
withoutmal-       ,  .       1      /.  .  .    . 

ic6  shown.  ed  in  the  foregoing  opinion  upon  all  questions  dis- 
cussed and  decided  therein.  They  are  so  fully  and  clearly  pre- 
sented that  nothing  more  need  be  said  in  their  support.  How- 
ever, one  objection  urged  by  counsel  for  defendant  escaped  our 
attention  in  our  former  consideration  of  the  case.  "We  are 
satisfied  that  it  was  well  taken,  and  that  thereon  the  judgment 
of  the  court  below  ought  to  be  reversed.  We  will  proceed 
to  consider  it. 

The  petition  alleges  that  the  conductor  "maliciously,  un- 
lawfully, brutally,  forcibly,  wrongfully  and  violently"  ejected 
plaintiff  from  the  car.  As  applicable  to  the  issue  joined  upon 
this  allegation  of  the  petition,  the  court  gave  an  instruction 
in  the  following  language: 

"  10  If  you  find  for  the  plaintiff,  and  that  the  conductor 
had  no  right  to  eject  him  from  the  train,  and  the  evidence 
satisfies  you  that  the  plaintiff  suffered  pain  of  body,  or  was 
put  to  trouble  and  inconvenience  in  traveling  to  a  place  of 
shelter  in  consequence  of  the  ejectment,  you  should  allow  him 
as  damages  such  sum  as  in  your  sound  discretion  will  fully 
and  fairly  compensate  him  therefor.  And  if  you  find  that 
the  conductor  willfully  used  unnecessary  force  in  ejecting  the 
plaintiff  from  the  train,  you  may  allow  reasonable  punitive 
damages,  such  as  in  your  sound  discretion  is  commensurate 
with  the  wrong,  and  will  tend  to  prevent  the  recurrence  of 
those  like  it." 

This  instruction  is  erroneous  in  that  it  does  not  make  the 
recovery  of  exemplary  damages  dependent  upon  malice  of 
the  wrong  doer.     It  holds  that  the  willful  nee  of  unnecessary 
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force  is  a  ground  for  allowing  exemplary  damages.  An  act 
willfully  done  may  not  be  accompanied  by  malice,  that  is,  a 
spirit  of  enmity,  malevolence  or  ill  will,  with  a  desire  to 
harm  and  a  disposition  to  injure.  :  One  may  willfully  do  an 
act  with  innocent  purposes; — that  is,  he  may  absolutely, 
stubbornly  and  with  design  act  lawfully  and  with  good  inten- 
tions. The  instruction  fails  to  present  the  thought  that  the 
element  of  malice  must  accompany  acts  of  the  kind  com- 
plained of  in  the  petition;  otherwise  the  injured  person  can- 
not recover  exemplary  damages.  This  doctrine  is  recognized 
in  numerous  decisions  of  this  court.  See  Fitzgerald  v.  The 
C.J  B.  I.  cfe  P.  Bailway  Company ^  50  Iowa,  79;  Jones  v. 
Marshall,  56  Id.,  739;  Brown  v.  Allen,  35  Id.,  306.  For 
the  error  found  in  the  instruction  quoted  above,  the  judg- 
ment of  the  circuit  court  must  be 

Kevebsed. 


**  Knight  bt  ax.  v.  MoCobd. 

1.  Evidenoe :  to  show  that  deed  ismobtoaoe:  dbgbbb  ofbbquibed.  so  iw 

Where  one  eeeks  to  distarb  the  title  of  another  who  holds  under  a  deed  g  ^ 

absolate  upon  its  face,  by  showing  that  the  deed  is  in  fact  a  mortgage,  -— — 

he  mast  do  so  by  evidence  that  is  dear  and  satisfactory.  132     75 

Appeal  from  Story  Circuit  Cov/rt. 

Fbiday,  Apbil  25. 

AonoN  to  redeem  forty  acres  of  land  from  an  alleged 
mortgage.  The  defendant  holds  thel^al  title  to  the  land  by 
deed  from  one  Breezley,  and  denies  that  the  plaintiffs  have  any 
interest  in  the  same.  The  court  dismissed  the  plaintiffs'  pe* 
tition,  and  they  appeal. 
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Parsons  cfe  RunnelU  and  Dyer  cfe  FUchjpatricky  for  appel- 
lants. 

C.  H.  Balliet  and  F.  D.  Thompson^  for  appellee. 

Adams,  J. — The  plaintiflT,  Curtis  Knight,  formerly  owned 
the  premises,  and  for  many  years  they  were  occupied  by  him 
and  his  wife,  the  plaintiff,  Elizabeth  Knight,  as  their  home- 
stead. In  1877  they  conveyed  the  same  by  quit-claim  deed 
to  Breezley.  They  were  owing  Breezley  at  the  time.  Whether 
they  conveyed  in  payment  of  the  indebtedness,  or  for  the  par- 
pose  of  security,  does  not  clearly  appear;  but  we  do  not  deem 
it  material.  In  1878  Breezley,  in  consideration  of  a  pair  of 
mules  delivered  to  him  by  the  plaintiff,  Curtis  Knight,  con- 
veyed the  land  to  defendant,  McCord,  to  whom  the  plaintiff 
was  indebted.  So  far  the  parties  are  agreed.  As  to  whether 
the  defendant  took  the  land  as  purchaser  or  mortgagee,  there 
is  a  great  conflict  in  the  evidence.  We  may  say,  also,  that 
there  is  a  conflict  in  the  abstracts.  As  to  which  is  correct, 
we  have  not  attempted  to  determine,  because  we  have  reached 
a  conclusion  adverse  to  the  plaintiffs  upon  their  abstract 
alone. 

Where  a  party  seeks  to  disturb  the  title  of  another  holding 
under  an  absolute  deed,  even  for  the  purpose  of  showing  it  to 
be  a  mortgage,  he  must  do  so  by  evidence  that  is  clear  and 
satisfactory.  Gardner  v.  Weston^  18  Iowa,  535.  Applying 
this  rule  to  the  evidence,  even  as  it  is  shown  in  the  plaintiff's 
abstract,  we  are  unable  to  say  that  it  is  clear  and  satisfactory 
to  us  that  the  deed  was  intended  as  a  mortgage. 

We  are  not  accustomed,  where  a  question  of  fact,  resting 
upon  a  large  amount  of  conflicting  evidence,  is  determined,  to 
set  out  the  evidence.  If  we  should  attempt  to  do  so,  we 
could  not  do  full  justice  to  both  parties  without  setting  out 
all  the  evidence,  and  to  do  this  would  encumber  the  reports 
without  serving  any  useful  purpose. 

Affirmed. 
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Day  v.  Kaitdolfh. 

1.  Verdict:  pihdino  op  pacts  by  coubt  tbbated  as.  Where  the  evi- 
dence as  to  a  fact  involved  in  a  law  action  tried  to  the  court  is  conflicting, 
the  finding)  like  the  verdict  of  a  jary,  will  not  be  disturbed  on  appeal. 

Appeal  from  Polk  Circuit  Court. 

Friday,  Apbil  25. 

Action  to  recover  for  money  advanced  by  plaintiff  to  de- 
fendant upon  a  contract  to  sell  and  deliver  to  the  plaintiff  four 
thousand  bushels  of  good  yellow  com.  The  plaintiff  avei*8 
that  he  paid  the  defendant  upon  the  contract  one  thousand 
dollars;  that  the  defendant  commenced  delivering  corn,  but 
did  not  deliver  the  quality  of  com  called  for  by  the  contract, 
and  refused  to  deliver  any  other.  There  was  a  trial  to  the 
court  without  a  jiyy,  and  a  finding  that  the  com  was  not  of  the 
quality  called  for  by  the  contract.  The  court  rendered  judg- 
ment for  the  plaintiff  for  the  money  paid,  less  the  value  of 
the  corn  delivered.     The  defendant  appeals. 

Z.  O.  Baniatery  for  appellant. 

NouTse  cfe  Kavffrnauj  for  appellee. 

Adams,  J. — The  defendant  assigns  as  error  that  the  finding 
in  respect  to  the  quality  of  the  com  is  not  supported  by  the 
evidence.  As  to  the  quality  the  plaintiff  testified  in  these 
words:  "The  corn  he  (Randolph)  had  thrown  into  the  crib 
and  that  he  had  on  the  wagon  was  a  mixed  lot  of  corn;  there 
was  some  white  and  some  yellow.  There  was  from  five  to 
eight  bushels  of  it  damaged.  I  saw  that  four  or  five  or  six 
bushels  of  it  was  not  merchantable.  1  sorted  it  out  a  day  or 
two  afterwards  myself,  and  I  judged  that  from  five  to  seven 
bushels  of  it  was  not  merchantable.'^ 
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While  there  was  other  evidence  tending  strongly  to  show 
that  the  corn  was  good,  it  cannot  be  denied  that  there  was 
evidence  tending  to  sapport  the  iinding;  and,  such  being  the 
case,  the  judgment  mnst  be 

AlTIBHED. 


OOLLINS  BT  AL.   T.  BbAZILL. 


1.  Will:  UNDUE  INFLUSI?CB  AKD  IHBECILITT:  EYIDBNCB  NOT  ESTAB- 
LISHING* The  evidence  in  this  case  considered,  (see  opinion,)  and  held 
wholly  insufficient  to  establish,  either  that  undue  influence  was  brought 
to  bear  upon  the  testator,  resulting  in  the  execution  of  the  will,  or  that 
the  testator  was  not  possessed  of  a  disposing  mind. 

2. :  PROBATE  OF:  VEBDiCT  OF  JURY:  EFFECT  OF.    The  statute 

(Code,  §  2340)  requires  Uiat  issues  arising  upon  the  probate  of  a  will  be 
submitted  to  a  jury  when  either  party  demands  it;  and  the  verdicb  in 
such  a  case  has  the  same  effect  as  in  ordinary  actions  at  law,  and  should 
not  be  set  aside  for  any  less  weighty  reasons. 

3.  Practice  in  Supreme  Court:  rulings  not*afpbalbd  fbomnot 
REVIEWED.  Where  plaintiffs  moved  for  a  new  trial  upon  several  grounds, 
and  the  court  sustained  the  motion  upon  one  ground,  and  overruled  it 
as  to  the  others,  and  plaintifis  did  not  appeal,  they  cannot  ask  this  court 
to  consider  whether  or  not  there  was  error  in  overruling  the  motion  as  to 
those  other  grounds. 

Appeal  from  Polk  Circuit  Court. 

Fbidat,  April  25. 

This  was  a  proceeding  in  the  court  below  for  the  probate 
of  the  will  of  Lizzie  Collins.  The  cause  was  tried  to  a  jury, 
and  a  verdict  had  for  the  defendant,  which,  upon  motion  of 
plaintiff,  was  set  aside.  Defendant  appeals.  The  facts  of  the 
case  appear  in  the  opinion. 

Nourse  <Ss  Kaufman  and  Williamson  cfe  Kavanaughy  foi 
appellant. 

Parsons  cfe  Runnells^  for  appellees. 
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Beck,  J. — I.  .The  testator,  a  young  lady  of  about  twenty- 
one  years  of  age,  daring  her  last  illness,  or  shortly  before  her 
death,  executed  a  will,  leaving  all  her  property  to  defendant. 
The  probate  of  the  will  was  resisted  by  plaintiffs,  a  brother 
and  sister  of  the  testator,  on  the  grounds,  as  we  understand 
the  record,  of  undue  influence  exerted  to  induce  her  to  exe- 
cute the  will,  and  that  she  did  not  at  the  time  possess  capac- 
ity to  dispose  of  her  property,  on  account  of  the  impairment 
of  her  mind  by  reason  of  her  sickness.  The  plaintiffs  demanded 
a  jury,  under  Code,  section  2340,  to  whom  the  issues  were 
tried.  A  verdict  was  returned  for  defendant  which  in  effect 
sustained  the  will.  Thereupon  the  plaintiffs  moved  the  court 
to  set  aside  the  verdict  and  order  a  new  trial,  on  the  ground,, 
among  others,  that  the  verdict  is  not  supported  by  the  evidence^ 
The  court  sustained  the  motion  on  the  ground  <<that  the  ver- 
dict is  against  the  weight  of  the  evidence,'^  and  further  hold- 
ing that  <*in  this  special  proceeding  it  is  to  be  treated  like  a 
verdict  upon  issues  in  chancery,  and  not  like  a  verdict  in  an 
ordinary  action  at  law.'' 

II.     We  are  of  the  opinion  that  the  court  erred  in  this 

ruling.     To  our  minds  the  evidence  gives  abundant  and  sat-^ 

isfactory  support  to  the  verdict.     Indeed,  had  the 

1.  vmAjZ  un-  . 

and\robecm^  fiiiding  of  the  jury  been  the  other  way,  in  our 
StwtobuSS.  judgment  it  would  have  been  the  duty  of  the  court 
^^'  to  set  it  aside  as  being  in  conflict  with  the  evi- 

dence, and  a  refusal  to  do  so  would  have  been  an  error  which 
we  would  have  corrected.  There  is  not  to  be  found  in  the  record 
a  particle  of  evidence  tending  to  support  the  claim  that  undue 
influence  was  exercised  inducing  the  execution  of  the  will.  It 
is  true  that  defendant  is  a  priest  of  the  Catholic  church,  and 
that  the  testator  was  of  that  faith,  and  that  she  sent  for  him 
lor  the  purpose  of  consulting  him  in  relation  to  her  business 
affairs,  and  that  he  did  advise  her  to  make  a  will,  but  without 
a  suggestion  as  to  the  manner  of  the  disposition  of  her  prop- 
erty. It  does  not  appear  that  he  knew  what  disposition  she 
made  of  it  by  her  will  until  after  her  death.  Another  priest 
Vol.  LXIII— 28 
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attended  her  to  give  spiritual  direction  and.  consolation,  and 
to  administer  the  last  rites  of  the  church;  and  whatever  con- 
versation defendant  had  with  him  was  such  as  was  consist- 
ent with  his  duty  as  a  priest  and  a  friend,  and,  surely,  had  no 
influence  in  shaping  the  testator's  conclusion  as  to  the  manner 
of  the  disposition  of  her  property. 

III.  The  evidence  utterly  fails  to  show  that  the  testator, 
at  the  time  she  executed  the  will,  was  not  possessed  of  a  dis- 
posing mind.     She  was  in  a  feeble  condition  from 
a  complication  of  diseases,  and  at  times,  when 

suffering,  or  when  under  the  influence  of  opiates  or  other 
remedies,  j^peared  to  have  a  confusion  of  ideas  and  to  wan- 
der in  her  mind;  but,  when  aroused,  which  was  easily  done, 
her  mind  was  clear,  and  she  plainly  exhibited  that  she  was  in 
posession  of  all  her  faculties,  though  in  a  feeble  condition  of 
body.  She  was  in  the  precise  state  of  mind  in  which  all  per- 
sons are  found,  snffering  from  like  diseases,  a  short  time  be- 
fore her  death.  The  disposition  of  the  property  to  a  stranger, 
to  the  exclusion  of  her  brother  and  sister,  cannot  be  r^arded 
as  evidence  of  incapacity  to  execute  the  will.  There  was  a  want 
of  harmony  between  her  and  these  relatives,  growing  out  of 
the  disposition  and  settlement  of  their  father's  estate.  She 
believed  that  she  had  not  obtained  the  share  she  ought  to  have 
received.  This  incident  rather  supports  the  conclusion  that 
she  retained  her  memory,  than  the  opposite,  that  it  was  im- 
paired. Without  discussing  the  evidence  further,  it  is  suflS- 
cient  to  repeat  that  it  would  not  fairly  admit  of  any  other 
conclusion  than  the  one  reached  by  the  jury  in  their  verdict 

IV.  The  court,  we  think,  erred  in  holding  that  the  effect 
of  the  verdict  is  not  the  same  as  in  an  action  at  law,  and  that 

.   ^    it  should  be  treated  differently.  The  statute  (Code, 

SSfof'juJy^"  §  2340)  requires  issues  in  cases  of  this  kind  to  be 
effect  of.  submitted  to  a  jury  when  demand  therefor  is  made 
by  either  party.  The  parties  may  demand  a  jury  as  a  matter 
of  right,  and  it  follows  that  they  have  a  right  to  the  verdict 
and  a  judgment  accordingly.     These  are  rights  secured  by 
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the  statute,  and  they  do  not  depend  upon  the  will  or  discre- 
tion of  the  judge  trying  the  case.  In  equity,  prior  to  a  stat- 
ute now  in  force,  the  chancellor  at  his  discretion  might  direct 
an  issue  to  be  tried  to  a  jury  for  the  enlightenment  of  his  con- 
science. Under  the  statute,  the  issue  is  submitted  to  the  jury 
to  be  determined  authoritatively.  We  know  of  no  distinction 
as  to  the  force  and  effect  of  the  verdict  in  this  case  and  a  like 
verdict  in  an  action  at  law, 

But,  should  we  regard  the  case  as  here  under  the  rules 
prevailing  in  pure  chancery  cases,  we  should  in  that  case  be 
required  to  try  it  de  novo.  Were  we  to  so  try  it,  we  would 
be  required  to  reverse  the  decision  of  the  court  below  upon 
the  evidence.  In  any  view,  the  decision  of  the  circuit  court 
cannot  be  sustained. 

V.  The  motion  to  set  aside  the  verdict  was  based,  as  we 
have  before  intimated,  upon  a  number  of  grounds.  The  de- 
cision of  the  circuit  court  is  to  be  understood  as 

8.  PRACTICE  ,.  ,  .  11  i 

»n  supreme  overruung  the  motion  upon  all  grounds  except 
fromSot*?e-  ^®  ^^^  ^  ^^  ^^^^t  that  the  verdict  is  to  be  re- 
viewed.  garded  as  of  the  force  given  to  verdicts  in  chancery 

cases,  and  is  not  supported  by  the  evidence.  To  this  ruling 
plaintiffs  do  not  except,  and  they  have  not  appealed.  We 
cannot,  therefore,  reverse  the  decision  of  the  court  holding 
that  the  motion  should  be  overruled  as  to  the  grounds  other 
than  the  one  upon  which  the  verdict  was  set  aside.  We 
therefore  do  not  consider  the  points  made  by  counsel  for 
plaintiffs,  based  upon  objections  set  out  in  their  motion,  which 
was  overruled  by  the  court  below. 

The  decision  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  judgment  upon  the  verdict. 

Reversed. 
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Hatwasd  t.  Goldsbubt. 

1.  Praotioe:  puuDiKe  hot  filed  nr  tdcs  strioeek  fboic  ttlss. 

Where  a  demmrer  was  sostained  to  a  petition,  and  plaintiff  delayed  the 
filing  of  his  amended  x>etition  beyond  the  time  allowed  by  the  ooxirt.  and 
defendant  moTed  to  strike  it  from  the  files  because  not  filed  in  time,  and 
plaintiff  was  allowed  time  to  resist  the  motion  by  filing  an  affidavit  ex- 
casing  the  delay,  bat  failed  to  file  his  affidavit  within  the  time  allowed, 
and  the  coort,  m  view  of  the  ''history  of  the  case,**  sustained  the  motion, 
held  that  this  court  could  not  disturb  the  ruling. 

2.  :  NEGLIOBKCE  OF  ATTORNEY'S  CLERK  IMPUTED  TO  CLIEKT.    The 

negligence  of  an  attorney  *s  clerk  in  delaying  the  filing  of  pleadings  un- 
til after  the  time  allowed  by  court,  must  be  imputed  to  the  attorney *s 
dient. 

Appeal  from  Cherokee  District  Court. 

FRroAY,  April  25. 

This  is  an  appeal  by  the  plaintiff  from  an  order  striking  his 
amended  and  substituted  petition  from  the  files,  and  from  a 
judgment  against  him  for  costs. 

J.  D.  F,  Smithy  for  appellant. 
Charles  Goldsbury^  for  himself. 

Adams,  J. — ^The  court  sustained  a  demurrer  to  the  original 
petition,  and  the  plaintiff  had  leave  to  file  an  amended  and 
substituted  petition  in  twenty  days.  He  failed  to  file  it 
within  the  time  allowed,  but  filed  it  several  days  later.  The 
defendant  moved  to  strike  it  from  the  files.  The  plaintiff 
asked  for  time  to  make  resistance  to  the  motion  by  filing  an 
aflBdavit  of  excuse.  Time  was  given  until  the  opening  of  the 
court  the  next  morning.  No  affidavit  was  then  filed.  The 
cause  came  on  for  hearing  upon  the  motion,  and  was  argued 
by  the  defendant  in  support  thereof.  At  the  close  of  the  ar- 
gument the  plaintiff  offered  to  file  his  affidavit,  and  the  court 
refused  to  allow  it,  and  sustained  the  motion  to  strike  the 
amended  and  substituted  petition  from  the  files,  and  rendered 
judgment  against  the  plaintiff  for  costs. 
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The  affidavit  was  a  part  of  the  evidence  upon  which  the 
hearing  was  to  be  had.  It  should  manifestly  have  been  filed 
before  the  hearing  commenced.  The  plaintiff's  counsel,  it 
appears,  sat  by  with  the  affidavit  in  his  pocket.  It  is  true, 
he  offered  to  allow  the  defendant's  counsel  to  comment  upon 
it  after  it  should  be  read,  but  the  court  was  not  bound  to 
hear  the  case  in  such  an  irregular  way. 

Besides,  the  affidavit,  if  filed,  would  not  in  our  opinion 
have  shown  a  valid  excuse.  The  failure  to  file  the  amended 
and  substituted  petition  was  due  to  the  sheer  negligence  of 
the  plaintiff's  attorney's  clerk.  Such  negligence  must  be 
imputed  to  the  plaintiff.  The  negligence  in  filing  the  amended 
and  substituted  petition  the  court  in  its  discretion  might  have 
excused  upon  a  slight  showing  of  excuse,  but  the  affidavit  of- 
fered appears  to  us  to  constitute  no  showing  of  excuse.  "We 
observe,  further,  that  the  court  says  that,  in  refusing  to  en- 
tertain the  affidavit,  it  takes  into  consideration  the  history  of 
the  case.  What  the  history  was  does  not  appear;  but  it  was 
known  to  the  court  below.  We  should  hesitate  much  about 
interfering  with  the  discretion  of  the  court,  even  if  the  case 
appeared  stronger  for  the  plaintiff  than  it  does. 

Affibmed. 


Spaxtldino  v.  Adahs. 

1.  Fraudulent  Conveyance  of  Chattels:  what  coNsrrruTEs:  evt- 
DENCB.  Where  an  attaching  creditor  seeks  to  set  aside  a  sale  by  his 
debtor  of  the  attached  goods,  on  the  ground  of  fraud,  it  is  not  necessary 
to  establish  a  fraadalent  intent  on  the  part  of  the  purchaser ;  but  it  must 
be  shown  that  the  debtor  had  such  intent,  and  that  the  purchaser  had 
knowledge  thereof,  or  of  such  facts  as  should  have  put  him  upon  an 
inquiry  which  would  have  led  to  such  knowledge ;  (Jones  v,  Hethering- 
ion,  45  Iowa,  6S1 ;)  and  where  the  language  used  by  the  debtor,  when  he 
purchased  the  goods  of  the  attaching  creditor,  tended  to  show  a  fraud- 
ulent intent  on  hin  part,  it  was  admisfdble  in  evidence  to  establish  the 
first  of  the  points  above  named. 


438  SUPREME  COURT  OF  IOWA, 

Spftolding  T.  Adams. 

2.  Praotioe  in  Saprome  Court :  error  in  sxcLUDma  etidricck  kot 
8KT  OUT  IN  ABSTRACT.  Where  the  abetract  states  what  certain  excluded 
evidence  tended  to  prove,  and  it  is  not  denied,  it  mast  be  taken  as  true, 
and  it  is  sufficient  to  enable  this  court  to  say  that  ft  was  improperij 
ezdaded  onder  the  issoes  made,  though  the  evidence  itself  is  not  set 
oat. 

8.  Traudolent  Ckmyeyance  of  Chattels:  byidence  of:  uhxtsual 
EXTENSION  OF  CREDIT.  Where  chattels  are  sold  under  an  agTeement 
for  an  unusual  extension  of  credit  to  the  purchaser,  such  fact  may  be 
considered  by  the  jury  in  determining  the  good  faith  of  the  transaction; 
and  it  was  error  in  such  a  case  to  instruct  the  jury*  as  matter  of  law, 
that  such  fjEict  should  have  no  tendency  to  show  an  intent  on  the  part  of 
the  vendor  to  delay  his  creditors,  in  case  they  should  find  an  intention 
on  his  part  to  apply  the  proceeds  of  the  sale,  when  collected,  to  the  pay- 
ment of  his  debts. 

4.  Instraetion :  effect  of  refusal  to  oite.  The  refusal  by  the  court 
to  give  an  instruction  asked  in  effect  withdraws  from  the  juiy  the  con- 
sidcmtion  of  the  facts  embodied  therein;  and  where  the  instruction  asked 
is  a  correct  statement  of  the  law  as  applied  to  the  facts,  and  the  sub- 
stance of  it  has  not  been  given  in  other  instructioBS,  it  is  error  to  refuse 
it  on  the  ground  that  the  jury  might  properly  consider  the  facts  em- 
bodied in  it  without  being  so  instructed. 

5. :  NEED  NOT  EiCBRACE  ALL  THE  FACTS.  It  is  Ordinarily  impossi- 
ble to  group  in  a  single  instruction  all  the  flEusts  which  the  jury  should 
consider  in  reaching  a  verdict;  and  this  is  not  required ;^not,  at  least, 
where  the  nature  of  the  case  is  such  as  to  make  it  impracticable. 

Appeal  from  Dallas  Circuit  Court. 

Fbiday,  April  25. 

Action  to  recover  a  stock  of  jewelry.  The  defendant  is 
sheriff,  and  took  possession  of  the  goods  in  controversy  un- 
der an  attachment  against  one  Lerew,  and  he  claims  that  a 
sale  of  the  goods  made  by  Lerew  to  plaintiff  is  fraudolent, 
because  made  to  hinder  and  delay  creditors.  Trial  by  jury ; 
verdict  and  judgment  for  the  plaintiff,  and  defendant  appeals. 

Cardell  <&  Shortleyy  for  appellants. 

Nour%e  <6  JSToigf^km,  for  appellee. 

Seevers,  J. — I.  The  attachment  under  which  the  goods 
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were  seized  was  in  favor  of  Giles  Bros.  &  Co.,  and  the  de- 
fendant sought  to  prove  the  representations  made 
anc7of*chSr  ^^  L^rew  at  the  time  he  purchased  the  goods  of 
cSttBtitutw !  *^®  attaching  creditor.  The  evidence  would,  we 
evidence.  think,  have  some  tendency  to  show  that  Lerew 
made  the  sale  with  the  intent  to  defraud  his  creditors.  It 
was  for  the  jury  to  say  what  weight  should  be  given  to  it,  in 
view  of  all  the  circumstances.  To  avoid  the  sale,  the  defend- 
ant must  establish  fraud  upon  the  part  of  Lerew,  and  that  the 
plaintiff  had  knowledge  of  the  fraudulent  intent  of  the  seller, 
or  had  notice  of  such  facts  as  would  put  a  man  of  ordinary 
prudence  upon  inquiry  which  would  have  led  to  a  knowledge 
of  such  fraudulent  purpose.  But  it  was  not  essential  to 
establish  a  fraudulent  intent  on  the  part  of  the  plaintiff. 
Jones  V.  Hetheringtorij  46  Iowa,  681.  Before  it  could  be 
shown  that  plaintiff  had  knowledge  of  Lerew's  fraudulent 
intent,  or  he  could  be  put  on  inquiry,  there  must  ordinarily 
at  least  be  evidence  introduced  tending  to  show  fraud  on 
Lerew's  part.  The  evidence  rejected  by  the  court  was,  there- 
fore, admissible,  but  th,e  jury  should  have  been  properly  in- 
structed in  relation  thereto. 

Counsel  for  the  appellee  make  the  point  that  the  evidence 
sought  to  be  introduced  is  not  set  out  in  the  abstract,  and 

2.  PBAcncB  therefore  the  error  cannot  be  corrected.  But  it 
courffeTror  18  Stated  in  the  record  what  the  evidence  tended 
evidence  not  to  prove.  This  must  be  presumed  to  be  true; 
straet.  and  it  is  sufficient  to  enable  us  to  say  that  the 

court  erred  in  excluding  it. 

II.  There  was  evidence  tending  to  show  that  the  plaintiff 
purchased  the  goods  in  controversy  of  Lerew,  and  agreed  to 

3.  FBAUDu-      P^y  three  hundred  dollars  in  cash,  and  executed 


UBNT  convt 
once  of  i ' 
tela :  evl 


ance'^^chS-  ^^^   notes  for  the  balance,  amounting  to  about 


denceof:  nn-  eighteen  hundred  dollars.  The  contract  of  pur- 
Mon  of  credit,  chase  was  reduced  to  writing,  and  it  is  therein 
stated  that  the  balance  of  the  purchase  money,  remaining 
after  the  cash  payment,  was  to  be  "paid  in  not  less  than 
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twenty-five  dollars  per  month,  to  be  secured  by  mortp^age  on 
the  goods."  Whether  such  a  mortgage  was  executed  we  are 
not  advised;  and  the  record  fails  to  show  that  notes  were  ex- 
ecuted in  accordance  with  the  contract  But,  however  this 
may  be,  the  presumption  is  that  the  goods  were  to  be  paid 
for  as  provided  in  the  written  contract.  Under  its  terms, 
the  plaintiff  could  only  be  required  to  pay  at  the  rate  of  three 
hundred  dollars  per  year.  It  would  take  six  years  to  pay  for 
the  goods.  The  defendant  asked  the  court  to  instruct  the 
jury  as  follows: 

«  The  jury  are  instructed  that  in  determining  the  question 
of  fraud  you  may  consider  the  time  of  maturity  of  the  notes 
given  in  part  payment  for  the  stock  of  goods  sold  by  said  H. 
C.  Lerew  to  the  plaintiff,  the  value  of  said  notes  when  given, 
to  whom  or  in  whose  favor  they  were  executed." 

This  was  refused,  and  the  following  instruction  given: 

"But  if  you  find  from  the  evidence  that  Lerew  intended 
to  apply  the  proceeds  of  the  sale,  whether  notes  or  money 
in  question,  to  the  payment  of  his  creditors,  and  did  not  in- 
tend to  apply  the  sum  or  any  part  thereof  to  his  own  use, 
then  the  sale  itself,  even  though  it  may  have  operated  to 
hinder  and  delay  creditors,  would  not,  even  against  Lerew,  be 
fraudulent." 

"We  think  the  instruction  refused  should  have  been  given, 
and  that  the  instruction  given,  under  the  evidence  introduced, 
is  erroneous.  If  the  goods  were  sold  on  long  and  unusual 
time,  and  the  notes  given  therefor  were  of  little  or  no  value, 
or  were  less  valuable  than  they  purported  to  be,  these  are  cir- 
cumstances to  be  considered  by  the  jury  in  determining  the 
good  faith  of  the  transaction.  What  was  a  reasonable  time 
was  for  the  jury  to  say,  but  this  question  was  taken  from 
them  by  the  instruction  given,  when  it  is  considered  in  con- 
nection with  the  instruction  refused. 

The  intent  of  Lerew  to  apply  the  proceeds  of  the  sale  to 
the  payment  of  his  debts  is  not  conclusive  that  the  sale  was 
not  made  with  the  fraudulent  intent  to  hinder  and  delay  his 
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creditors,  and  yet  this  is  the  purport  of  the  instmction  given. 
We  understand  the  instruction  given,  when  applied  to  the 
facts,  to  mean  that  a  person  may  sell  his  property  on  six 
years'  time,  and  that  this  has  no  tendency  to  show  a  fraud- 
ulent intent  in  making  the  sale,  if  his  intention  was  to  ap- 
ply the  proceeds  of  the  sale  to  the  payment  of  his  debts.  If 
the  time  for  which  credit  was  extended  was  unusual  under 
the  circumstances,  and  no  reasonable  explanation  was  given 
why  the  sale  was  made  on  such  terms  and  conditions,  it  was 
a  circumstance  for  the  consideration  of  the  jury  in  determin- 
ing the  fraudulent  intent  But  the  court  said  that,  as  a  mat- 
ter of  law,  the  fact  just  stated  constituted  no  evidence  of  a 
fraudulent  intent,  although  the  effect  was  to  hinder  and  delay. 
The  thought  of  the  court  must  have  been  that  Lerew  had  the 
absolute  right  to  dispose  of  the  goods  in  such  manner  as  he 
saw  proper;  and  this  is  true,  if  he  did  so  in  good  faith.  But 
whether  he  made  the  sale  in  good  faith  or  not,  can  only  be 
determined  by  a  consideration  of  all  the  circumstances.  If 
there  was  nothing  unusual  in  the  transaction,  from  which  a 
fraudulent  intent  could  properly  and  justly  be  inferred,  then 
the  sale  was  valid,  although  the  effect  may  have  been  to  delay 
creditors. 

III.  The  defendant  asked  the  court  to  instruct  the  jury  in 
these  words: 
M  ^««Tr^  "  If  you  find  from  the  evidence  that,  at  the 

4.  IN8TRUC-  •'  ' 

S'i^fti^  to'  time  of  the  sale  of  the  stock  of  jewelry  by  H.  0. 
*^^*'  Lerew  to  the  plaintiff,  said  Lerew  was  indebted 

in  an  amount  equal,  or  nearly  equal,  to  the  value  of  said  prop 
erty  so  sold,  and  that  said  stock  constituted  all,  or  nearly  all, 
of  the  property  of  said  Lerew,  and  that  plaintiff  knew  these 
facts,  and,  so  knowing  them,  purchased  said  stock  upon  the 
terms  as  disclosed  by  the  evidence  in  this  case,  and  that  the 
notes  executed  in  part  payment  for  said  stock  were  executed 
in  favor  of  the  mother  of  said  H.  0.  Lerew,  with  intent  on 
the  part  of  said  Lerew  to  place  the  stock  beyond  the  reach 
of  his  creditors,  or  prevent  said  plaintiff  from  bein^  gar- 
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nished  by  tlie  creditors  of  said  Lerew,  and  said  intention  was 
known  to  the  plaintiff  at  the  time  of  the  execution  of  said 
notes  and  before  the  delivery  thereof,  such  facts,  if  proved, 
should  be  considered  by  you  in  determining  the  question  of 
fraud." 

This  instruction  was  refused.  There  was  evidence  which 
tended  to  establish  the  matters  stated  in  the  instruction,  and 
we  think  it,  or  an  instruction  of  similar  import,  should  have 
been  given.  Counsel  for  the  appellee  do  not  claim  that  the 
instruction  asked  is  incorrect,  or  that  a  similar  instruction 
was  given;  but  they  say  that  the  facts  referred  to  might  well 
be  considered  by  the  jury,  and  that  they  were  not  withdrawn 
from  their  consideration.  This  constitutes  no  valid  objection. 
In  legal  effect  a  consideration  of  the  facts  was  withdrawn 
from  the  jury  by  the  refusal  of  the  court  to  give  the  instruc- 
tion asked.  If  it  was  proper  for  the  jury  to  consider  the 
matters  stated  in  the  instruction,  it  was  proper  for  the  court 
to  so  indicate  to  them. 

But  it  is  said,  the  instruction  does  not  refer  to  all  the  evi- 
dence introduced,  and  therefore  the  court  did  not  err  in  refns- 

^ ing  it.     Where  the  defense  to  an  action  brought 

Srace^i  the'  ^  recover  property  is  that  the  sale  or  purchase 
lactB.  under  which  the  plaintiff  claims  was  made  to 

hinder  and  delay  creditors,  it  is  ordinarily  impossible  to  state 
or  group  in  a  single  instruction  all  the  circumstances  which 
tend  to  show  that  the  sale  was  made  with  a  fraudulent  intent, 
or  that  it  was  made  in  good  faith.  The  instruction  asked 
simply  called  the  attention  of  the  jury  to  certain  matters 
which  the  evidence  tended  to  establish,  and  they  were  informed 
that  they  should  consider  such  circumstances.  From  a  con- 
sideration of  the  instructions  given,  we  are  impressed  with  the 
belief  that  the  instruction  under  consideration  was  refused 
because  the  court  thought  it  did  not  state  the  law  correctly. 

Revebsed. 
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HOLLINGSWOBTH  ET  AL.  V.  ThB  DeS  MoINES  &   St.  LoUIS  R'y 

Company. 

1.  BailroadB:  bight  op  way  damages:  mbasube  of.  Where  defend- 
ant soaght  to  appropriate  the  whole  of  a  certain  lot  for  right  of  way 
purposes,  it  was  not  error  for  the  court  to  instruct  the  juiy  that  the 
measure  of  plaintiffs',  (the  owners',]  daoiages  was  the  market  value  of  the 
lot  at  the  time  it  was  taken,— there  being  no  evidence  that  the  defendant's 
easement  would  not  be  perpetual,  nor  that  the  fee  remaining  in  plaint- 
iffs was  of  any  value  to  them  by  reason  of  anything  upon  or  under  the 
surface  of  the  lot,  which  they  could  enjoy  or  remove,  without  interfering 
with  defendant's  easement.  [See  Cummifis  v.  The  Des  Matneti  dt  St. 
Jjouia  E*y  Co,,  antt,  p.  897.    Rbpobteb.] 


8. 


:  — :  appbopriation  of  buildikos.  When,  be- 
tween the  time  when  the  defendant  appropriated  the  lot  in  question  for 
right  of  way  purposes,  and  the  trial  in  the  circuit  court  of  an  appeal 
taken  from  the  condemnation  proceedings,  the  defendant  had  sold  cer- 
tain buildings,  which  were  on  the  lot,  to  third  parties,  who  had  removed 
them,  held  that  defendant  was  estopped  from  claiming  upon  the  trial 
of  the  appeal  that  the  buildings  did  not  become  its  property  by  virtue  of 
the  condemnation,  and  that  plaintiffs  should  not  recover  for  their  value. 

: : ;  BviDBKCE.    In  determining  the  damages  to  be 

paid  for  property  taken  for  right  of  way  purposes,  evidence  as  to  the 
value  of  other  property  not  shown  to  be  similar  to  that  taken  is  imma- 
terial, and  was  properly  excluded  in  this  case. 

4.  Praotioe :  suBMimiio  special  iktbrbogatobibs.  Special  interroga- 

tories which  must  necessarily  be  answered  by  the  general  verdict,  or 
which  are  immaterial,  should  not  be  submitted  to  the  jury. 

5.  Bailroads ;  bight  of  way  damages:  allowaitcb  of  intebest  on  bt 

COUBT.  Where  the  court  instructed  the  jury  that  the  measure  of  plaint- 
iffs* damages  was  the  market  value  of  the  lot  appropriated  for  the  right 
of  way  at  the  time  it  was  taken,  but  said  nothing  about  interest,  it  will 
not  be  presumed  that  the,  included  interest  in  their  general  verdict; 
and  it  was  proper  for  the  court  to  allow  interest  on  the  excess  of  the  ver- 
dict over  the  award  of  the  commissioners,  irom  the  date  of  the  appro* 
prifttii^n  to  the  date  of  the  judgment. 

Ajjpeal  from  Warren  Circuit  CovH. 

Fbiday,  Apbil  25. 

DsFENDANT  instituted  a  proceeding  under  the  statute  for 
the  condemnation  of  a  lot  in  the  city  of  Des  Moines,  belong- 
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ing  to  plaintiff,  for  right  of  way  for  its  railroad.  Commis- 
fiioners  were  appointed  by  the  sheriff  to  assess  the  damages, 
and  an  a])peal  was  takpn  to  the  circuit  court  from  the  assess- 
ment by  the  the  commissioners.  The  case  was  tried  in 
Warren  county,  and  the  statutory  order  was  entered  by  the 
court  on  the  verdict  of  the  jury.     Defendant  appeals. 

Parsons  cfe  Bunnellsj  for  appellant 

Phillijps  cfe  Conrad^  for  appellee. 

Keed,  J. — I.     Defendant  sought  to  appropriate  the  whole 

of  the  lot  in  question.     The  circuit  court  instructed  the  jury 

that  the  measure  of  plaintiffs'  damas^es  was  the 

J.  railroads:  ^    i      ,  ,        .         .  , 

rigwtof  way     market  value  of  the  lot  at  the  time  it  was  taken. 

damages: 

measure  of.  Appellant  assigns  this  ruling  as  error.  Its  po|i- 
tion  is  that,  as  it  acquires  but  a  limited  right  in  the  property, 
and  as  plaintiffs  retain  an  interest  in  it,  the  true  measure  of 
damages  is  the  difference  between  the  market  value  of  the 
property  at  the  time  of  appropriation,  and  the  value  of  the  in- 
terest therein  remaining  in  plaintiffs. 

It  is  certainly  true  that  a  railway  corporation  acquires 
but  a  limited  right  or  interest  in  lands  condemned  under  the 
statute  for  right  of  way  purposes.  It  is  empowered  by  the 
statute  (section  1241  of  the  Code)  to  take  and  hold  so  much 
real  estate  as  may  be  necessary  for  the  location,  construction 
and  convenient  use  of  its  railway,  and  to  take,  remove  and  use, 
for  the  construction  and  repair  of  its  railway  and  its  appur- 
tenances, any  earth,  gravel,  stone,  timber,  or  other  material, 
on  or  from  the  land  so  taken.  Tlie  right  acquired  by  it  by 
virtue  of  the  condemnation  proceedings  is  to  occupy  and  use 
the  surface  of  the  land  taken  for  the  purposes  of  its  railway, 
and  to  appropriate  and  use  so  much  of  the  earth,  or  other  ma- 
terial upon  the  land,  as  may  be  necessary  for  the  construction 
and  repair  of  its  road.  The  owner  of  the  land  is  not  divested, 
of  his  title,  and  the  interest  remaining  in  him  may  in  some 
cases  be  of  great  value.     If  the  land  should  be  underlaid  with 
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stone,  coal,  or  other  mineral,  the  owner  would  have  the  right, 
doubtless,  to  quarry  or  mine  the  same,  provided  this  could  be 
done  without  interfering  with  the  use  of  the  surface  by  the 
railroad  company;  (Jhilmque  v.  Malony^  9  Iowa,  460;  Des 
Moines  v.  Hall^  24  Id.,  234;)  and  he  would  doubtless  have 
the  right  to  remove  from  the  surface  any  of  the  materials 
enumerated  in  the  statute,  which  are  not  required  by  the  rail- 
road company  for  the  use  to  which  it  is  authorized  to  appro- 
priate them.  The  rule  contended  for  by  the  appellant  would 
undoubtedly  be  applicable  in  every  case  where  the  interest 
remaining  in  the  land  owner  has  a  determinative  value.  In 
the  present  case,  however,  we  are  of  opinion  that  this  inter- 
est does  not  have  such  value.  At  the  time  the  lot  was  taken 
by  defendant,  there  were  two  small  wooden  buildings  on  it; 
but,  with  this  exception,  it  is  not  claimed  that  there  was  any 
thing,  either  on  the  surface  of  the  lot  or  beneath  it,  which 
plaintiffs  could  remove  or  use  with  profit  or  advantage.  Aside 
from  whatever  interest  may  have  remained  in  plaintiffs  in 
said  buildings,  the  only  right  retained  by  them,  then,  in  the 
property,  is  the  right  of  reversion  in  case  of  non-user  for  the 
purposes  for  which  it  was  condemned;  and  it  is  impossible  to 
determine  that  this  right  is  of  any  present  value.  By  the 
condemnation  proceedings,  defendant  acquires  the  right  to 
the  exclusive  use  of  the  surface  of  the  lot,  and  the  condemna- 
tion is  made  on  the  theory  that  this  use  of  the  surface  will  be 
perpetual.  So  far  as  can  be  determined,  at  present,  then,  the 
reversionary  right  remaining  in  plaintiffs  is  of  no  value  what- 
ever. And  the  measure  of  damages  is  the  full  market  value 
of  the  lot. 

It  is  claimed,  however,  by  defendant  that  it  did  not  re- 
quire the  material  in  the  buildings  on  the  lot  for  the  construc- 

.  tion  or  repair  of  its  railway,  and  hence  plaintiffs 

priation  of*^  wcre  not  divested  of  the  ownership  of  said  build- 
bttUdings.  jjjgg  -[yj  |.jjg  proceedings,  and  that  their  value,  or 
at  least  the  value  of  the  materials  of  which  they  were  con- 
structed, should  have  been  deducted  from  the  market  value 
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of  the  property  ia  assessing  the  damages.  It  may  be  true,  as 
defendant  olaims,  that  a  building  standing  on  land  condemned 
under  the  statute  for  right  of  way,  or  the  material  in  it,  ex- 
cept such  as  may  be  required  in  the  construction  or  repair 
of  the  railway,  remains  the  property  of  the  land  owner.  Bn  t 
we  think  we  are  not  required  to  determine  that  question  in 
this  case.  The  evidence  shows  that,  between  the  time  of 
the  appropriation  and  the  trial  in  the  circuit  court,  defendant 
sold  the  buildings  to  third  parties,  who  removed  them  from 
the  lot.  Having  made  this  disposition  of  them,  it  can  not 
now  be  permitted  to  say  that  they  remained  the  property  of 
plaintiffs. 

II.  On  the  trial,  defendant  produced  a  witness  who  testi- 
fied that  he  had  owned  a  lot  on  the  opposite  side  of  the  street 
3. — : :  from  the  one  in  question,  and  that,  about  six 

denoe.'  months  before  the  appropriation  by  defendant  of 

the  lot  in  question,  he  exchanged  said  lot  for  other  property, 
and  received  in  exchange  for  it  property  which  he  regarded 
as  of  equal  value  with  it.  Defendant's  counsel  then  asked 
the  witness  what  he  got  for  the  lot.  This  question  was  ob- 
jected to  by  plaintiffs  as  iuQompetent  and  immaterial,  and  the 
objection  was  sustained.  We  think  the  ruling  was  right  The 
question  called  simply  for  the  opinion  of  the  witness  as  to  the 
value  of  the  property  which  he  received  in  exchange  for  the 
lot,  and  there  was  no  evidence  that  there  was  any  similarity 
between  the  property  so  received  in  exchange  and  the  lot  in 
question. 

III.  Defendant  requested  the  court  to  submit  the  follow- 
ing questions  to  the  jury,  which  the  court  refused  to  do: 

^  _,. ^     (1)  What  was  the  fair  market  value  in  cash  of 

specianSLr-  *^®  ^^*  ^^  question  immediately  before  it  was  ap- 
rogatories.      propriated  by  defendant  for  right  of  way? 

(2)  What  was  the  fair  market  value  in  cash  of  the  lot  in 
question  immediately  after  defendant  had  appropriated  its 
right  of  way  across  it,  and  subject  to  such  right  of  way. 
Tlie  first  question  is  necessarily  answered  by  the  general 
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verdict.  The  jury  were  told  that  the  amount  of  their  verdict 
must  be  the  market  value  of  the  lot  immediately  before  it 
was  appropriated  by  defendant.  And,  as  we  have  already 
seen,  under  the  evidence  in  the  case,  the  second  is  immaterial. 
IV.  The  amount  of  the  damages  awarded  by  the  jury  was 
greater  than  the  amount  assessed  by  the  commissioners.  The 
court  allowed  interest  on  this  excess  from  the  time 

0.  RATIr 

ofwaydama-  of  the  appropriation  to  the  date  of  the  judgment, 
loceot inter-  Appellee  assigus  this  ruling  as  error.  It  is  not 
est  by  court,  ^i^ijned  that  plaintiffs  Were  not  entitled  to  this 
interest,  but  the  claim  is  that  it  does  not  appear  but  that  the 
interest  was  allowed  by  the  jury  and  included  in  the  amount 
of  their  verdict 

The  court  did  not  in  express  terms  tell  the  jury  in  the  in- 
structions whether  plaintiffs  were  entitled  to  interest  or  not. 
It  did  tell  them,  however,  that  they  should  allow  plaintiffs 
the  market  value  of  the  lot  at  the  time  it  was  appropriated, 
and  nothing  more. 

We  must  presume  that  the  jury  obeyed  this  instruction, 
and  that  interest  was  not  computed  or  included  in  the  verdict. 
We  find  no  error  in  the  record,  and  the  judgment  of  the  cir- 
cuit court  is 

Affibmep. 


Vanhobn  v.  Thb  City  op  Des  Moines. 

1.  Cities  and  Towns:  liabimtt  of  fob  nvADSQUATB  supflt  op 
WATBB  to  extikquish  fibes.  The  fact  that  a  dty  is  aothonzed  by 
law  to  provide  for  a  supply  of  water  for  the  extingoishinir  of  fires,  and 
that  it  has  undertaken  to  proyide  such  sapply,  and  has  levied  a  tax  to 
defray  the  expenses  thereof,  does  not  render  it  liable  to  a  tax-payer, 
whose  property  has  perished  by  fire  on  account  of  an  inadequate  supply 
of  water  to  extinguish  it.  And  his  case  is  not  aided  by  the  fact  that  the 
city  has  taken  from  the  water- works  company  a  contract  to  protect  it 
against  all  actions  brought  against  it  for  misfeasance  or  neglect  on  tho 
part  of  the  company.  Such  a  contract  could  not  create  liability  on  tho 
part  of  the  city,  and  could  refer  only  to  existing  grounds  of  liability. 
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2. :  ASSUMPnoif  of  uabilitt:  ultra,  yibbs.    A  city  caanofc  «»- 

some  liability  for  negligence  in  caies  where  the  law  does  not  impose  such 
liability. 

Appeal  from  Polk  Circuit  Court. 

Fbidat,  Apeil  25. 

AonoN  to  recover  the  value  of  a  certain  building,  and  per- 
sonal property  stored  therein,  which  building  and  property  were 
destroyed  by  fire.  The  defendant's  liability  is  predicated 
upon  the  neglect  of  the  Des  Moines  Water- Works  Company 
to  supply  sufficient  water  to  extinguish  the  fire.  The  peti- 
tion avers,  in  substance,  that  the  defendant  authorized  the 
erection  and  operation  of  water  works  by  the  De^  Moines 
Water- Works  Company,  and  entered  into  a  contract  with  the 
company  to  supply  the  fire  department  of  the  city  with  a 
certain  quantity  of  water  for  the  extinguishment  of  fires;  that 
the  company  failed  to  furnish  such  quantity;  that  the  com- 
pany further  agreed  to  defend  or  settle  any  suit  against  the 
city  for  injury  to  persons  or  property  caused  by  the  negli- 
gence and  mismanagement  or  fault  of  the  company  in  the  con- 
struction or  operation  of  its  works;  that  the  plaintiff  is  a 
tax-payer  of  the  city;  that  his  building  was  consumed  by  fire 
without  his  fault,  and  because  the  Water- Works  Company 
did  not  furnish  sufficient  water  to  extinguish  the  fire,  and 
because  it  did  not  furnish  the  quantity  which  it  agreed  to  . 
furnish.  To  the  petition  so  averring,  in  substance,  the  de- 
fendant demurred,  and  the  demurrer  was  sustained.  The 
plaintiffelecting  to  stand  upon  his  petition,  judgment  was  ren** 
dered  for  the  defendant  for  costs.     The  plaintiff  appeals. 

E.  J.  Goode^  for  appellant. 
No  appearance  for  appellee. 

Adams,  J. — The  defendant  was  authorized  by  law  to  pro- 
vide for  the  supply  of  water  for  the  extinguishment  of  fires, 
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I.  CITIES  and  *°^  *^  ^®^  ^  **^  ^  defray  the  expenses.  Having 
biut^oMor  undertaken  to  provide  for  such  snpply,  and  having 
suppfy'oi ^  levied  a  tax  to  defray  the  expenses,  the  plaintiff 
tiDi^shOres.  contends  that  the  city  became  liable  for  a  lack  of 
snpply,  upon  the  same  principle  that  cities  are  liable  for  per- 
sonal injuries  sustained  by  reason  of  defective  streets  and 
sidewalks. 

But  the  power  on  the  part  of  a  municipal  corporation  to 
provide  for  the  accomplishment  of  certain  results  does  not 
necessarily  impose  a  liability  for  their  imperfect  accomplish- 
ment. Even  a  failure  to  furnish  suitable  streets  and  side- 
walks, or  to  maintain  them,  does  not  of  itself  render  the  city 
liable,  however  much  the  exigencies  of  business  or  the  pre- 
servation of  property  may  demand  them.  Dvhuque  Wood 
<&  Coal  Association  V.  City  of  DvJmgue^  80  Iowa,  176.  The 
injury  sustained  must  be  something  more  than  the  lack  ot 
facility  or  means  of  accomplishing  an  ulterior  result.  There 
are  many  matters  in  which  municipal  corporations  have 
power  to  provide  for  the  accomplishment  of  results  beneficial 
to  the  public,  but  it  would  be  very  unwise  to  hold  them  liable 
for  failure  to  make  adequate  provision,  because,  in  the  various 
emergencies  which  may  arise,  it  would  be  impossible  to  know 
what  provision  would  be  adequate.  Take  the  matter  of  the 
extinguishment  of  fires.  The  provision  which  a  given  city 
should  make  is  a  matter  of  legislative  discretion.  It  may  be, 
'  and  often  is,  inadequate,  but  individual  sufferers  have  never 
been  held  to  have  a  right  of  action  against  the  city  upon  such 
ground.  Probably  the  plaintiff  would  not  contend  that  they 
should.  His  idea,  as  we  understand  it,  is  that,  while  it  may 
be  a  matter  of  legislative  discretion  in  the  outset  as  to  what 
provisions  should  be  made,  and  no  liability  can  be  predicated 
upon  the  improper  exercise  of  such  discretion,  yet,  having 
made  a  provision,  the  city  is  responsible  for  any  misfeasance 
in  carrying  it  out. 

But  in  our  opinion  the  principle  remains  the  same.     The 
individual  sufferer's  ground  of  complaint  still  is  a  lack  of  facil- 
VoL.  LXIII  -29 
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ity  for  accomplishiDg  au  ulterior  resalt.  If  the  city  is  bound  to 
fnmish  no  particular  facility,  it  Beems  to  us  that  that  is  the  end 
of  all  question  of  liability  for  failure.  Tainter  v^  The  City  of 
Worcester^  123  Mass.,  311;  Wheeler  v.  Cincinnatij  19  Ohio 
St.,  19.  In  the  matter  of  the  coutruction  and  maintenance 
of  streets  and  sidewalks,  the  city  may  well  enough  be  held 
liable  for  personal  injuries  reRulting  proximately  from  its 
misfeasance  or  ne^ect.  It  should  not  be  allowed  to  create  a 
source  of  danger  to  the  public. 

But  it  is  said  that  the  case  at  bar  is  peculiar  in  tliis,  that 
the  city  took  a  contract  from  the  Water- Works  Company  to 

^    protect  itself  against  all  actions  which  might  be 

fj^Juy^Sf-  l>rought  against  it  for  misfeasance  or  neglect  on 
tra  vires.  ^^  ^^^^  ^f  ^j^^  company.  This  indemnity,  it  is 
claimed,  gives  a  right  of  action  where  otherwise  it  would  not 
exist.  But,  clearly,  this  is  not  so.  Indemnification  against 
liability  must  always  be  regarded  as  having  reference  to  exist- 
ing grounds  of  liability,  and  not  as  serving  to  create  new  ones. 
Besides,  the  city  could  not  assume  liability  for  negligence  in 
cases  where  the  law  did  not  already  impose  a  liability.  The 
contract,  then,  must  be  construed  as  covering  cases  only  where 
an  action  might  be  maintained  against  the  city  independently 
of  the  contract.  We  think  that  the  demurrer  was  rightly 
sustained. 

Ajfismed. 
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1.  Tax  Title;  who  mat  claim  ukdbr:  intbkbstbd  pubghaser.  One 
who  is  not  in  possefldon  of  land,  and  whoee  only  claim  to  an  interest 
therein  is  based  apon  a  void  tax  deed,  may  become  a  purchaser  at  a  sub- 
sequent tax-sale,  and  procure  a  treasurer's  deed«  and  claim  title  thereun- 
der.   Mallory  v.  French,  44  Iowa,  133,  followed. 

Ajppeal  from  Outhrie  Cvrouit  Court. 

Fkiday,  Apkil  25. 

AonoN  TO  BECOVEB  EEAL  ESTATE.  Both  parties  claim  title; 
the  plaintiff  under  the  patent,  and  the  defendant  under  tax 
deeds.  One  of  the  latter  was  executed  in  1870,  and  the  other 
in  1874. 

In  a  reply,  the  plaintiff  pleaded  facts  showing  that  the  tax 
deed  executed  in  1870  was  void,  because  there  had  been  no 
assessment  of  the  land  for  the  years  on  which  it  is  claimed 
the  taxes  were  levied.  As  to  the  tax  deed  executed  in  1874, 
it  was  pleaded  in  the  reply  that  the  purchaser  at  the  tax  sale 
was  the  same  person  to  whom  the  deed  executed  in  1870  was 
made,  and  that  he  claimed  title  and  ownership  thereunder, 
and  that,  because  of  this  fact,  he  could  not  legally  acquire  a 
title  under  the  subsequent  tax  deed.  It  is  also  stated  in  the 
reply  that  defendants  did  not  enter  into  possession  of  the 
real  estate  until  1881.  There  was  a  demurrer  to  the  reply, 
which  was  sustained,  and  the  plaintiff  electing  to  stand  thereon, 
judgment  was  entered  for  the  defendants,  and  plaintiff  ap- 
peals. 

Fogg^  Long  c6  Neal^  for  appellant. 

C.  Haden  and  McCaugTuin^  Dabney  <&  MoCa/ugJum^  for 
appellees. 

Sebvbes,  J. — It  is  conceded  by  counsel  for  the  appellees 
that  the  tax  deed  executed  in  1870  is  void.    The  only  ques- 
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tion,  then,  is,  whether  the  facts  pleaded  in  the  reply  are  snffi- 
cient  to  avoid  the  deed  executed  in  1874.  Counsel  for  the 
appellant  state  the  question  to  be  determined  in  these  words: 
^<  While  L.  is  in  possession  of  land,  claiming  ownership 
thereof  and  title  thereto  by  virtue  of  a  tax  deed,  he  cannot 
under  these  circumstances  again  buy  the  land  at  tax  sale,  and 
acquire  any  valid  title  by  obtaining  a  second  tax  deed 
upon  such  sale."  As  applied  to  the  facts  pleaded  in  the  re- 
ply, the  foregoing  proposition  is  faulty,  for  the  reason  that  it 
is  alleged  in  the  reply  that  the  defendants  were  not  in  posses- 
sion at  the  time  of  the  tax  sale,  and  deed  made  in  pursuance 
thereof  in  1874. 

The  question,  then,  is,  whether  a  person  who  is  not  in  posses-' 
sion  of  real  estate,  but  who  claims  title  tliereto  under  a  void  tax 
deed,  can  become  a  purchaser  at  a  subsequent  tax  sale,  pro- 
cure a  treasurer's  deed,  and  thereunder  claim  title.  This 
question  was  determined  adversly  to  appellant  in  Mallory  v, 
French^  44  Iowa,  133,  which  is  in  accord  with  Coxe  v.  Gih- 
son^  27  Pa.  St.,  165;  Bowman  et  al.  v.  Co7'krill^  6  Kan.,  331; 
and  Blackwood  v.  Van  VUity  30  Mich.,  118,  The  cases 
cited  by  appellant  are  not  applicable,  because  in  those  cases 
the  person  who  acquired  the  tax  title  was  in  possession  and 
claiming  title  at  the  time  of  the  tax  sale.  A  void  title  is  no 
title.  We  therefore  think  that  defendants  can  woU  claim 
title  under  the  tax  deed  of  1874. 

Affiricsd. 
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MuNBON  V.    POBTEB. 

03    45Si 
I  88    430 

1.  Iiiy«ry-8table-keeper'B  Lien :  applioatiok  of  to  account  ante-      '  gj  -^ 

DATING  THB  STATUTE.  Prior  to  the  enactment  of  chapter  25,  Acta  |06_248| 
of  the  Eighteenth  General  Assembly,  (McGlain's  Statutes,  p.  609,)  a 
liyeiy-stable-keeper  acquired  no  lien  upon  property  kept  by  him,  as  such, 
in  the  ooorse  of  his  business;  {McDonald  v.  Bennett,  45  Iowa,  456;)  and 
where  an  account  for  keeping  property  at  a  liveiy-stable  began  before 
the  enactment  of  the  statute,  and  continued  to  accrue  up  to  a  date  sub- 
sequent thereto,  and  there  was  no  evidence  from  which  to  infer  that  the 
keeping  of  the  property  subsequent  to  the  statute  was  in  pursuance  of 
a  contract  made  prior  thereto,  held  that  the  lien  did  not  attach  for  that 
part  of  the  account  which  accrued  prior  to  the  taking  e£fect  of  the  statute, 
but  that  it  did  attach,  and  could  be  enforced,  for  that  part  of  the  account 
accruing  subsequently  thereto. 

2.  :  ATTACHES   TO  PEOPBETT  EXBKPT  FEOX  EXECUTION.     Under 


the  statute,  property  exempt  from  execution  is  not  excepted  from  the 
operation  of  a  Uveiy^table-keeper^a  lien. 

3.  :  "WAIVEE  BY  CLAIMINa  TOO  MUCH:  FACTS  NOT  CONSTITUTING. 

It  may  be  that  a  livery-stable-keeper,  who  has  a  lien,  should  be  deemed 
to  waive  or  forfeit  it,  by  wrongfully  claiming  a  lien  for  too  large  an 
amount,  if  he  fails  to  disclose  the  true  amount,  and  the  debtor  can  not 
be  presumed  to  know  the  true  amoont,  so  as  to  be  able  to  tender  it;  but, 
before  a  lien  should  be  adjudged  to  be  forfeited  in  this  way,  the  asser-  * 
(ion  of  the  excessive  claim  should  be  clear  and  distinct,  and  should 
operate,  at  the  time  thereof,  to  interfere  with  a  claimed  right  to  the 
property  on  the  part  of  the  owner;  and  the  evidence  herein  (see  opinion) 
does  not  reveal  such  a  case. 

4.  :  NOT  FOEFEiTED  BT  USE  OF  PEOPBETT.    When  a  bailee  treats 

the  thing  bailed  as  his  own,  he  cannot  afterwards  be  allowed  to  occupy 
the  inconsistent  position  of  claiming  a  lien  upon  it  But  a  bailee  may 
always  use  the  thing  bailed  so  far  as  is  necessary  for  its  preservation. 
And  where  a  livery-stable-keeper  used  a  horse  left  in  his  care,  not  only 
to  the  extent  of  giving  the  horse  proper  exercise,  but,  beyond  that,  let 
him  out  to  others,  sometimes  when  he  was  wanted  by  the  owner,  but  the 
owner  at  such  times,  without  objection,  accepted  a  substituted  horse,  held 
that  this  was  not  such  a  conversion  of  the  horse  as  would  defeat  the  lien 
of  the  stable-keeper. 

Appeal  from  Scott  District  Court. 
Fridat,  Apkil  25. 
AonoN  for  the  recovery  of  specific  personal  property,  to- 
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wit,  a  horse,  biiggy,  harness  and  bnffitlo  robe.  The  defend- 
ant claims  the  right  to  hold  possession  of  the  property  by 
virtue  of  a  livery-stable-keeper's  lien.  There  was  a  trial 
without  a  jury,  and  judgment  was  rendered  for  the  defend- 
ant for  costs.     The  plaintiff  appeals. 

E.  F.  Eiahman^  for  appellant. 
George  E.  Oovld^  for  appellee. 

Adams,  J. — The  defendant  is  a  keeper  of  a  livery  and  feed 
stable  in  the  city  of  Davenport.  As  such,  the  plaintiff  em- 
1.  LivEBY-  ployed  him  to  keep  five  different  horses,  and 
e?s  itenf^ap-  amoug  them  the  horse  in  question.  He  employed 
acmint"aute-  him  also  to  keep  the  other  property  in  question. 
statute.  The  defendant's  account  against   the    plaintiff 

commenced  in  1878.  His  charge  for  keeping  the  horses 
amounted  to  $456.22.  No  charge  was  made  for  keeping  the 
other  property.  The  plaintiff  paid  on  account  $140,  leaving 
due  the  defendant,  as  he  claims,  $316.22.  The  amount  charged 
for  keeping  the  horse  in  question  is  $210.88.  In  the  spring 
of  1881,  the  defendant  began  to  complain  of  the  plaintiff's 
slowness  in  making  payments,  and  threatened  to  detain  the 
property.  In  November  of  that  year  this  action  was  com- 
menced to  recover  possession.  The  questions  presented  per- 
tain to  the  validity  of  the  defendant's  lien. 

Prior  to  the  enactment  of  chapter  25  of  the  Acts  of  the 
Eighteenth  Gteneral  Assembly,  a  livery -stable-keeper  acquired 
no  lien  as  such  upon  property  kept  by  him  in  the  course  of 
his  business.  McDonald  dk  Co.  v.  Bennett^  45  Iowa,  456. 
The  keeping  of  the  horse  in  question  commenced  before  that 
time.  ¥oT  the  keeping  prior  to  the  time  when  the  act  took 
effect  it  would  seem  to  be  clear  that  the  defendant  acquired 
no  lien.  Th6  plaintiff  insists  that  he  acquired  none  for  the 
keeping  afterwards.  The  fact  appears  to  be  that  the  keeping 
was  continuous.  The  plaintiff's  theory  is  that,  the  contract 
for  keeping  being  made  at  a  time  when  the  law  gave  no  lien. 
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it  must  be  presamed  that  the  parties  did  not  contemplate  that 
the  defendant  should  ha^e  a  lien,  and  that  he  coald  not  prop- 
erly be  deemed  to  have  acquired  one  in  the  performance  of 
that  contract. 

If  the  defendant  had  contracted  in  the  outset  to  keep  the 
horse  during  the  time  which  he  did,  it  could  not  have  been 
said  that  he  was  induced  to  make  the  contract  by  the  fact 
that  he  might  have  a  lien;  and  there  would  perhaps  be  some 
plausibility  in  the  plaintiff's  position.  But  no  specific  time 
appears  to  have  been  agreed  upon  during  which  the  horse 
was  to  be  kept.  There  was,  then,  no  executory  contract  to 
be  treated  as  a  unit,  and  to  be  governed  by  the  law  in  force 
at  the  time  it  was  made.  As,  then,  the  defendant  was  free  to 
continue  or  discontinue  keeping  the  horse  after  the  act,  it  is 
not  for  us  to  say  that  he  did  not  continue  in  reliance  upon  the 
act.  In  our  opinion,  the  plaintiff's  position  cannot  be  sus- 
tained. 

There  was  evidence  showing  that  the  property  was  exempt 
from  execution.     The  plaintiff  contends  that  a  livery-stable- 

2. :         keeper's  lien  cannot  attach  upon  such  property. 

property  ex-  It  may  be  conceded  that  the  lien  can  be  enforced 
execution.  only  by  execution.  But  the  statute  which  gives 
the  lien  does  not  except  exempt  property,  but  expressly  gives 
the  lien  upon  all  property  coming  into  the  livery-stable-keep- 
er's hands.  We  do  not  wish  to  be  understood  as  holding  that 
the  rule  would  be  different  if  the  right  to  a  lien  existed  sim- 
ply by  common  law.  An  inkeeper's  lien  exists  by  common 
law,  and  it  was  held  in  Swan  v.  BowrneSy  47  Iowa,  601,  that 
it  attached  upon  exempt  property. 

But  the  plaintiff  contends  that,  even  if  the  defendant  had 

a  lien,  he  lost  it  by  claiming  a  lien  for  a  general  balance  of 

account,  and  for  indebtedness  for  which  he  had 

3.  — —  • 

forfeHure  of    no  lien.     The  balance  claimed  was  $316.22,  which 

by  clalmiug  ^  ^ 

fact™no?cou-  i^icluded  Something  for  keeping  other  horses,  and 
stituting.  something,  we  think,  for  keeping  the  horse  in 
question  for  which  he  had  no  lien. 
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What  the  rale  wonid  be  if  the  plaintiff  had  tendered  the 
amount  for  which  the  defendant  had  a  lien,  and  the  defend- 
ant had  refased  to  enrrender  the  horse,  we  need  not  determine. 
It  seems  to  have  been  held  that,  where  a  person  who  has  a 
lien  upon  property  sets  np  a  claim  to  it  distinct  from,  and  in- 
dependent of,  his  lien,  he  will  be  deemed  to  have  waived  his 
lien.  Perhaps,  too,  he  wonld  be  deemed  to  have  waived  or 
forfeited  it  by  wrongfully  claiming  alien  for  a  larger  indebt- 
eduess  than  that  for  which  he  had  a  lien,  if  he  failed  to  dis- 
close the  true  amoant,  and  the  same  could  not  be  presumed 
to  be  within  the  knowledge  of  the  debtor,  so  that  he  could 
tender  the  true  amount  for  which  the  lien  was  held.  Thatcher 
V.  Ha/rlan^  2  Houst,  (Del.,)  178.  See,  also,  in  this  connec- 
tion. Winter  v.  Coit,  7  N.  Y.,  288;  Manna  v.  Phelp8^  7  Ind., 
21 ;  JSoardman  v.  Sillj  1  Campb.,  41 0,  note;  Judah  v.  Kemp^ 
2  Johns.  Gas.,  411;  HoVbrooh  v.  Wight,  24  Wend.,  176; 
Mexal  V.  Dearhornj  12  Gray,  336.  But  we  see  nothing  in 
the  case  at  bar  to  hinder  the  plaintiff  from  discovering  the 
true  amount  for  which  the  defendant  had  a  lien,  so  as  to  en- 
able him  to  make  a  tender  of  that  amount,  if  he  desired. 
The  defendant's  account  appears  to  have  been  itemized,  show- 
ing the  amount  due  for  keeping  the  horse  in  question,  and 
the  time  for  which  the  charge  was  made.  Probably,  aside 
from  the  account,  the  plaintiff's  knowledge  should  be  pre- 
sumed. Besides,  it  does  not  appear  that  the  defendant  dis- 
tinctly claimed  a  lien  for  the  whole  balance  of  account,  or  for 
more  than  he  had  a  lien  for.  He  did  say,  it  is  true,  at  one 
time,  according  to  the  testimony  of  the  plaintiff,  that  the 
plaintiff  could  not  have  the  horse  any  more  until  he  settled 
the  account.  But  the  plaintiff  was  not  demanding  his  horse 
at  that  time,  and  no  question  was  then  raised  as  to  the  extent 
of  the  defendant's  lien,  or  whether  he  had  a  lien  for  any 
amount  or  not.  What  was  said  appears  to  have  been  a  mere 
loose  threat  to  induce  a  settlement.  If  under  any  circum- 
stances a  lien  could  be  deemed  forfeited  by  the  assertion  ot 
a  claim  for  a  lien  for  too  large  an  amount,  the  assertion 
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should  be  clear  and  distinct,  and  operate  to  interfere  in  the 
present  with  a  claimed  right  on  the  part  of  the  owner.  The 
demand  of  the  horse  by  the  plaintiff,  which  he  says  the  de- 
fendant refused  to  comply  with,  and  upon  which  he  relies  in 
connection  with  the  refusal  as  giving  him  a  right  of  action, 
was  made  several  months  after  the  threat  above  mentioned. 
This  demand  was  made  by  a  person  employed  by  the  plaint- 
iff for  that  purpose.  To  the  demand  the  plaintiff  replied: 
"  If  the  doctor  (meaning  the  plaintiff)  pays  his  bill,  he  can 
have  his  horse  and  buggy."  Possibly  it  might  be  thought 
that  there  was  an  implication  that  unless  the  plaintiff  paid 
the  whole  bill,  or  all  that  was  due,  he  could  not  have  his 
horse  and  buggy.  But  the  extent  of  the  defendant's  lien  ap- 
pears to  have  received  no  especial  consideration  by  either 
party,  and  does  not  appear  even  to  have  been  mentioned. 
The  plaintiff's  position  probably  was,  theu  as  now,  that  the 
defendant  had  no  lien  at  all,  while  the  defendant  claimed  that 
he  had.  Farther  than  that  it  does  not  appear  that  the  parties 
ever  went.  Manifestly,  the  defendant's  reply  to  the  demand  \ 
for  the  horse  should  not  be  held  to  forfeit  the  lien.  The  I 
plaintiff  was  in  the  wrong  himself  in  insisting  that  the  de-  ^  -^^ 
fendant  had  no  lien,  and  his  wrongful  position  precluded  any  \ 

fair  attempt  to  ascertain  the  extent  of  the  lien. 

The  plaintiff,  however,  relies  upon  another  fact  which  r^ 
mains  to  be  stated.     The  defendant,  during  the  time  when   / 

he  jfas  keeping  the  horse,  used  it  occasionally^ 

Sy'use'of*^  and  occasionally  allowed  others  to  use  it.  On 
property.  ^^q  qj.  ^.^^  occasions  the  plaintiff  called  for  his' 
horse  and  did  not  get  it,  because  it  was  out  of  the  stable  and 
in  use  by  some  one.  On  such  occasions,  however,  it  appears 
that  the  defendant  supplied  the  plaintiff  with  another  horse, 
and  the  plaintiff  made  no  objection.  There  was  evidence 
tending  to  show  that  the  plaintiff  directed  that  his  horse 
should  be  exercised,  and  that  the  horse  was  not  used  more 
than  was  necessary  for  its  own  good.  The  plaintiff  insists, 
however,  that  the  defendant,  in  using  the  horse  and  allowing 
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it  to  be  used  by  others,  was  guilty  of  a  conversion  of  the 
horse,  and  that  by  such  conversion  the  defendant  waived  bis 
lien.  The  doctrine  upon  which  he  relies  is  that,  where  a 
bailee  treats  the  thing  bailed  as  his  own,  he  shall  not  be  al- 
lowed afterward  to  occupy  the  inconsistent  position  of  claim- 
ing a  lien  upon  the  same  thing.  For  the  purpose  of  the 
opinion,  it  may  be  conceded  that,  if  the  defendant  had  used 
the  horse,  or  had  let  it  go  to  hire,  under  such  circumstances 
as  to  evince  a  claim  of  ownership,  he  would  be  deemed  to 
have  waived  his  lien.  But  a  bailee  may  always  use  the  thing 
bailed  so  far  as  is  necessary  for  its  preservation.  This  is  im- 
plied in  the  very  contract  of  bailment.  But  in  the  case  at 
bar  there  was  evidence  showing  an  express  direction  to  that 
eflTect.  The  only  doubt  which  could  arise,  we  think,  would 
be  as  to  whether  the  defendant  did  not  exceed  the  directions. 
A  use  was  allowed  which  interfered  with  the  plaintiff's  use. 
But  if  there  was  any  wrong  in  that,  we  do  not  think  that  the 
plaintiff  is  in  a  position  to  take  advantage  of  it.  He  accepted 
a  substituted  horse,  and  that,  too,  without  objection. 

One  other  fact  ought  perhaps  to  be  mentioned  in  this  con- 
nection. It  appears  that  the  defendant  occasionally  used  the 
plaintiff's  buggy.  There  is  certainly  nothing  in  the  nature 
of  the  contract  to  justify  that,  and  the  evidence  does  not 
show  that  the  defendant  had  any  express  permission.  The 
most  that  we  can  say  is  that  there  was  evidence  tending  to 
show  that  at  one  time,  when  the  plaintiff  ha(^  no  buggy,  he 
had  occasionally  used  the  defendant's  buggies  without  charge; 
and  it  is  barely  possible  that  the  relation  and  practice  of  the 
parties  were  such  as  to  justify  the  inference  of  a  permission 
by  plaintiff  to  defendant  to  use  his  buggy.  But  we  do  not 
feel  called  upon  to  determine  that.  The  plaintiff  has  as- 
signed no  error  which  raises  specifically  the  question  of  the 
use  of  the  buggy,  and  no  such  question  is  alluded  to  in  the 
argument  of  the  plaintiff's  counsel.  In  our  opinion  the 
judgment  of  the  district  court  must  be 

Affibked. 
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Thb  Iowa  Loan  &  Tkust  Co.  v  Day  bt  ai 

1.  Mortgage  Foreclosure:  whbrb  actiok  bhouij)  bb  brought: 
jurisdiction*  Where  a  note  made  payable  in  one  county  is  secured 
by  a  mortgage  on  land  located  in  another  county,  the  court  of  the  county 
where  the  note  is  payable  has  no  jurisdiction  of  an  action  to  foreclose 
the  mortgage,  where  the  notice  to  the  maker  is  by  publication  only.  The 
action  in  such  case  is  strictly  in  rem,  and  must  be  brought  in  the  couniy 
where  the  land  lies;  but  if  Huch  service  is  had  upon  the  maker  of  the 
note,  and  the  action  is  so  brought,  as  to  enable  the  court  of  the  county 
where  the  note  is  payable  to  render  a  personal  judgment  upon  the  note 
against  the  maker  thereof,  (See  Code,  §  2531,)  then  that  court  may  nlso 
render  a  decree  foreclosing  the  mortgage,  though  the  land  lies  in  another 
county.  (Equitable  Life  Insurance  Co,  v,  GleasoHy  56  Iowa,  47.)  The 
rule  was  different  under  section  2795  of  the  Revision.  See  Chadhournt 
V,  Oiltnan,  29  Iowa,  181. 

Appeal  from  Polk  Circuit  Cowrt. 

Friday,  April  26. 

Action  in  chancery  to  foreclose  a  mortgage.  The  plaint* 
iff 's  petition  was  dismissed,  and  it  now  appeals  to  this  court. 

D,  F.  Witter^  for  appellant. 
No  appearance  for  appellees. 

Beok,  J. — I.  The  action  was  brought  in  Polk  county  to 
foreclose  a  mortgage  upon  lands  situated  in  Decatur  county, 
executed  to  secure  a  promissory  note  payable  in  the  city  of 
Des  Moines,  Polk  county.  Notice  was  served  by  publication 
upon  the  mortgagor  alone,  and  no  appearance  was  entered  by 
him  in  the  case.  The  circuit  court  refused  to  take  cognizance 
of  the  case  on  the  ground  that  it  had  no  jurisdiction,  the 
cause  not  having  been  brought  in  the  proper  county.  The 
ruling  of  the  circuit  court  is  correct. 

Code,  section  2581,  provides  that,  *<when  by  its  terms  a 
written  contract  is  to  be  performed  in  any  particular  place, 
action  for  breach  thereof  may  be  brought  in  the  county 
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wherein  such  place  is  situated.^'  Under  this  provision,  an 
action  upon  the  note  secured  by  the  mortgage  could  have  been 
brought  in  Polk  county.  But  the  action  is  really  not  upon 
the  note,  for  no  judgment,  in  the  absence  of  personal  service 
of  process,  could  have  been  rendered  against  the  defendant. 
The  remedy  which  the  law  authorized  in  the  case  was  against 
the  land.  The  action  was  essentially  in  rem.  The  statute 
nowhere  authorizes  an  action  in  rem  to  be  brought  in  a 
county  other  than  the  one  in  which  the  res  is  found. 

Code,  section  2578,  provides  that  "  an  action  for  the  fore- 
closure of  a  mortgage  of  real  property,  or  for  the  sale  of 
property  under  an  incumbrance  or  charge,  or  to  enforce  a 
mechanic's  lien  on   real  property,  may  be  brought  in  the 
county  in  which  the  property  to  be  aflfected,  or  some  part 
thereof,  is  situated."     If  the  language  of  this  provision  is  not 
to  be  regarded  as  imperative,  directing  the  action  to  be  brougJit 
in  the  county  where  tlie  land  is  situated,  it  surely  cannot  be 
regarded  as  imperative  in  directing  the  suit  to  be  brought 
elsewhere.    The  most  that  can  be  claimed  is  that  it  is  per- 
missive only.     This  we  held  in  2^  Equitable  Life  Insur- 
ance Co,  V,  Gleason  et  al.j  66  Iowa,  47,  deciding  that  an  ac- 
tion to  foreclose  a  mortgage  may  be  brought  in  a  county 
other  than  the  one  in  which  the  land  is  situated.     But  in  that 
case  there  was  an  appearance  for  the  mortgagor,  and,  as  the 
note  secured  was  payable  in  the  county  wherein  the  action  was 
pending,  personal  judgment  could  be  rendered  against  him 
for  the  debt,  as  authorized  by  statute.     The  plaintiff,  as  a 
further  remedy,  was  entitled  to  have  the  mortgage  foreclosed. 
As  the  court  acquired  jurisdiction  of  the  defendant,  so  that 
personal  judgment  could  be  rendered,  the  law  would  not  split 
the  remedies  of  the  plaintiff,  and  require  him  to  institute  two 
actions,  which  is  contrary  to  the  maxims  of  the  law  against 
multiplicity  of  suits,  and  favoring  full  remedies  in  all  actions. 
Upon  these  grounds  we  held  that,  when  the  court  acquired 
jurisdiction  of  the  person  of  the  mortgagor,  it  was  authorized 
to  foreclose  the  mortgage. 
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In  this  case,  however,  the  circnit  court  acquired  no  juris- 
diction of  the  person  of  the  mortgagor,  and  the  action  was 
purely  in  rem.  Controlling  reasons  may  be  stated  which 
forbid  the  prosecution  of  an  action  in  rem  in  a  county  other 
than  the  one  wherein  the  res  is  situated.  The  most  oppres- 
sive abuses  would  inevitably  result.  One  only  need  be  stated. 
A  non-resident,  owning  lands,  could  be  sued,  without  the 
probability  that  he  would  be  informed  of  the  pendency  of  the 
suit  by  the  publication  required  by  law.  Land-owners  usu- 
ally confine  their  watchfulness  for  the  discovery  of  proceed- 
ings aflTecting  their  property  to  the  counties  wherein  it  is 
situated.  Unless  proceedings  for  foreclosure,  wherein  service 
of  notice  is  made  by  publication,  are  brought  in  such  coun- 
ties,  the  chances  are  that  the  owners  would  never  acquire 
knowledge  of  the  pendency  of  the  actions.  Notice  by  publi- 
cation, is,  to  say  the  least  of  it,  a  proceeding  liable  to  result 
in  injustice,  and  the  court  never  recognizes  it  except  in  cases 
where  it  is  postively  authorized  by  statute.  They  are  in- 
clined to  apply  strict  rules  when  called  upon  to  take  juris- 
diction under  such  process.  They  certainly  ought  not  to  hold 
that  an  action  in  rem^  wherein  jurisdiction  is  acquired  by 
process  served  by  publication,  may  be  prosecuted  in  a  county 
other  than  the  one  in  which  the  res  is  situated. 

In  Chadboume  v.  Oilman y  29  Iowa,  181,  this  court  held 
that,  under  the  imperative  language  of  the  Revision,  section 
2795,  an  action  of  foreclosure  must  be  brought  in  the  county 
wherein  the  lands  are  situated.  The  language  of  the  provis- 
ion is  not  retained  in  the  Oode.  The  decision  of  the  circuit 
court  is 

Affibmbd. 


462  SUPREME  COUET  OF  IOWA, 

Bride  T.  Flymootii  Owmtj. 


Bbiok  V.  Plymouth  Coujstt. 

1.  County:  olaiic  aoaikbt:  aoobftanob  of  part  allowed  babs 
ACTiOH  FOR  BSSiDUB.  Where  one  who  has  a  claim  against  a  county 
presents  it  to  the  board  of  supenrisors  for  allowance,  and  they  allow  it 
in  part  and  rcgeot  it  as  to  the  residue,  and  he,  knowing  of  the  action  of 
the  board,  accepts  payment  of  the  part  allowed,  snch  acceptance  will  be 
considered  saiisfoction  for  the  whole,  and  he  cannot  afterwards  maintain 
an  action  against  the  county  for  the  residue.  Wapello  Co.  r.  Sinnaman, 
1  G.  Greene,  413,  followed,  and  FuUon  v.  Monona  00.^47  Iowa,  622, 
diBiingnished. 

Appeal  fronx  Plymouth  Circuit  Court. 

Fbidat,  April  25. 

This  is  an  action  by  which  the  plaintiff,  who  is  a  physician, 
seeks  to  recover  for  medical  attendance  npon  certain  small- 
pox patients,  which  service,  it  is  alleged,  was  performed  by 
order  of  the  board  of  health  of  the  city  of  LeMars.  There 
was  a  trial  by  the  court,  and  a  judgment  for  the  plaintiff. 
Defendant  appeals. 

J.  C.  Kelleyj  for  appellant. 

O.  W.  Argo  and  T.  P.  Murphy^  for  appellee. 

EoTHEocK,  Oh.  J. — It  appears  from  the  evidence  that  in 
Febraary  and  March,  1882,  certain  persons  were  afflicted 
with  small-pox  in  the  city  of  LeMars,  and  that  plaintiff,  at 
the  instance  of  certain  members  of  the  board  of  health,  ren- 
dered professional  services  to  persons  who  were  kept  in  a 
pest-house  established  by  said  board,  and  to  others  afflicted 
with  said  disease.  After  the  service  was  rendered,  the  plaint- 
iff prepared  a  bill  against  the  county  for  the  same,  to  the 
amount  of  $907.50,  and  the  said  board  of  health  approved 
the  same,  and  it  was  presented  to  the  board  of  supervisors 
for  allowance.     The  board  of  supervisors  allowed  the  sum  ot 
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$318.50  of  the  bill,  and  rejected  the  residae.  The  amoant 
allowed  was  paid  to  the  plaintiff,  and  this  suit  was  brought 
to  recover  that  part  which  was  rejected. 

It  is  claimed  by  counsel  for  appellant  that  the  acceptance 
of  the  allo^vnance  made  by  the  board  of  supervisors  is  a  bar  to 
an  action  for  the  balance  of  the  bill  which  was  rejected  by 
the  board.  The  evidence  shows  that  the  board  of  supervisors 
investigated  the  claim,  allowed  a  part  of  it,  and  rejected  the 
balance  upon  what  appears  to  us  to  be  good  and  sufficient 
grounds.  There  is  no  pretense  that  the  plaintiff,  when  he 
received  the  amount  allowed  him,  did  not  know  that  the 
balance  had  been  rejected.  Indeed,  orders  of  rejection  were 
written  upon  the  bill  when  it  was  introduced  in  evidence  in 
the  court  below;  and  the  plaintiff,  in  his  testimony  as  a  wit- 
ness, did  not  deny  that  he  was  fully  aware  of  the  action  of 
the  board  of  supervisors  when  he  received  the  allowance 
made  to  him. 

We  think  that,  under  the  circumstances,  the  plaintiff  was 
not  entitled  to  recover.  Wapello  Co.  v.  Sinnamany  1  G. 
Greene,  413.  Tliat  was  a  case  where  a  claim  was  presented 
against  the  county,  and  part  of  it  was  allowed  and  the  balance 
rejected.  The  court  said:  ^<  If  the  plaintiff  in  this  case  pre- 
sented his  claim  for  allowance,  and  it  was  in  part  allowed  by 
the  board,  and  he  accepted  the  amount  thus  allowed,  he 
should  not  be  permitted  to  afterwards  sue  for  the  balance. 
The  acceptance  of  the  part  allowed  should  be  considered  satis- 
faction for  the  whole." 

It  is  contended,  however,  that  a  different  rule  was  an- 
nounced  in  FuUon  v,  Monona  County,  4:7  Iowa,  622.  In 
that  case  it  was  not  shown  that  the  claimant  received  the  part 
allowed  on  the  claim  with  knowieuj^v.  that  the  balance  had 
been  rejected;  and  the  case  is  made  to  turn  upon  this  fact. 
The  case  is  in  no  manner  in  conflict  with  Wapello  Co.  v. 
Sinnaman. 

It  is  claimed,  however,  that  the  defendant  was  bound  to 
pay  the  full  amount  of  the  claim,  because  it  had  been  ap- 
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proved  bj  the  board  of  health.  Bat,  having  held  that  the 
plaintiff,  by  accepting  the  amoant  allowed  him  bj  the  board 
of  snperviBors,  with  knowledge  that  the  balance  had  been 
rejected,  cannot  maintain  the  action,  we  cannot  consider  the 
effect  of  an  approval  of  the  claim  by  the  board  of  health. 

"We  think  that,  npon  the  undisputed  evidence,  the  judg- 
ment should  have  been  for  the  defendant.  And  we  do  not 
determine  whether  or  not  the  plaintiff  could  have,  in  any 
event,  maintained  an  action  against  the  county  upon  thid 
claim,  or  whether  a  county  is  liable  for  a  claim  of  this  char- 
acter. 

Sbvebskd. 


Bbtan  v.  The  Ohioaoo,  Rock  Islaitd  &  Paoifio  Eailwat 

Company. 

1.  Fraetioe:  iitstbuctions:  tub  coubt  icust  btatb  thb  ibsubs.   Ifc  is 

the  daty  of  the  court  to  detennine  the  issaes  in  a  case  and  to  state  them 
to  the  jary;  and  it  is  error  to  refer  the  jary  to  the  pleadings  to  deter- 
mine the  issaes  in  whole  or  in  part  Fitzgerald  v,  McCarty,  55  Iowa, 
702,  followed.    [See,  also.  Porter  v.  Knight,  ante,  p.  365.— Repobtkr. J 

2.  Evidence:  PRBPOin>BRANCB of:  WHATcoNSTrruTBs:  instbuctiox. 

There  is  no  material  difference  between  *'the  preponderance  of  the  evi- 
dence"' and  ''the  fair  preponderance  of  the  evidence;*'  and  by  either 
phrase  is  meant  simply  the  greater  weight  of  evidence;  and  it  was  error 
to  instinct  the  jary  that  by  the  preponderance  of  evidence  is  meaot 
'^testimony  of  such  superior  weight  and  convincing  f<n:ce  as  satisfies  the 
mind  of  its  truth." 

3. :  action  for  personal  abuse:  burden  of  proof  as  to  matter 

of  defense.  In  an  action  for  damages  on  account  of  personal  abuse,  the 
plaintiff  need  not  prove  that  he  g2ive  no  reasonable  cause  or  provoca- 
tion for  the  abuse  complained  of.  Such  canse  or  provocation,  if  it  existed, 
is  matter  of  defense,  and  the  burden  is  upon  the  defendant  to  establish 
it. 

Appeal  from  Polk  Circuvt  Court. 
Fbidat,  April  25. 
Action  by  a  passenger  apou  a  train,  running  on  defendant's 
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railroad,  for  injaries  sustained  from  insolent,  abusive  and  of- 
fensive words  spoken  to  her  by  the  conductor.  There  was  a 
judgment  upon  a  verdict  for  defendant     Plaintiff  appeals. 

Baylies  dk  Baylies^  for  appellant 

Wrightf  Cum/nti/M  cfe  Wright,  for  appellee. 

Bkok,  J. — I.  The  questions  which  we  find  to  be  decisive 
of  the  case  arise  upon  instructions  to  the  jury.  It  is,  there- 
L  practice:  fore,  not  necessary  to  recite  the  pleadings,  nor  to 
the  court  '  State  the  evidence  farther  than  is  required  for  a 
the  Issues.  proper  understanding  of  the  points  ruled  in  this 
opinion.  In  the  charge  to  the  jury  preliminary  to  the  in- 
structions, the  circuit  court  stated  quite  fully  the  substance  of 
the  allegations  of  the  petition,  and  then  informed  the  jury 
that  the  defendant  denied  in  the  answer  all  averments  of  the 
petition.  Thereupon  the  jury  were  directed  in  these  words: 
*'  For  a  more  precise  and  exact  statement  of  the  allegations 
of  the  parties  and  the  issues  in  the  case,  see  the  pleadings 
themselves.''  This  language  must  be  understood  as  an  admis- 
sion that  the  issues  were  not  precisely  and  accurately  stated 
by  the  court,  and  a  direction  to  the  jury  to  determine  for 
themselves  from  the  pleadings  the  issues  in  the  case.  Indeed, 
the  court  did  not  attempt  to  state  the  issues  in  the  case,  but 
simply  recited  the  allegations  of  the  pleadings,  which  is  quite 
a  different  thing.  The  issues  are  determined  from  the  allega- 
tions, and  the  court  could  not  require  the  jury  to  do  this. 
That  duty  rested  upon  the  court.  The  instruction  is  clearly 
erroneous.  See  Fitzgerald  v.  McCarty,  55  Iowa,  702,  and 
cases  cited. 

II.  The  jury  were  directed  that  the  burden  rested  upon 
plaintiff  to  establish  the  allegations  of  the  petition  by  a  pre- 
2.  kvidbkoe:  ponderance  of  evidence,  and  in  another  instruc- 
anoecSf  what  tion  they  were  informed  that  she  was  required  to 
kJrtructton.*  prove  her  allegations  "by  a  fair  preponderance  of 
evidence."  The  court  therein  informs  the  jury  that  "by  the 
Vol.  LXIII— 30 
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term  ^preponderance  of  evidence'  is  meant  testimony  of  sncb 
superior  weight  and  convincing  force  as  satisfies  the  mind  of 
its  truth."  •  This  definition  is  clearly  erroneous  and  mislead- 
ing. The  term  simply  means  the  greater  weight  of  evidence. 
And,  when  a  jury  are  informed  that  their  verdict  should  ac- 
cord with  "the  preponderance  of  evidence,''  they  are  simply 
directed  that  they  should  find  for  the  party,  upon  any  issue 
in  the  case,  who  adduces  thereon  the  greatest  quantity  of 
credible  evidence,  as  weighed  in  their  own  minds.  In  weigh- 
ing evidence,  if  any  should  not  be  entitled  to  belief,  it  should 
be  cast  out  of  the  balance.  Doubtful  and  uncertain  evidence 
should  be  weiged  for  just  what  it  is  worth.  When  evidence 
is  weighed  according  to  the  rules  of  the  law,  the  preponder- 
ance is  with  that  side  in  whose  favor  the  scales  of  reason 
turn.  The  language  used  by  the  court  conveys  no  idea  con- 
nected with  the  quantity  of  evidence  which  would  be  regarded 
as  a  preponderance,  but  rather  relates  to  the  eflcct  of  evi- 
dence. There  may  be  evidence  upon  each  side  of  an  issue  "of 
such  superior  weight  and  convincing  force  as  to  satisfy  the 
)uind  of  its  truth."  It  is  the  duty  of  the  jury  to  weigh  this 
conflicting  and  equally  credible  evidence,  and  find  for  that 
side  whereon  the  weight  preponderates. 

Tlie  language  of  the  court  is  capable  of  being  understood 
as  conveying  the  thought  that  the  preponderance  of  evidence 
is  found  only  when  the  mind  is  fully  convinced  of  the  truth 
of  the  testimony  which  controls  the  decision.  This  is  incor- 
rect. In  civil  cases,  a  fact  may  be  found  in  accord  with  the 
preponderance  of  the  evidence,  and  yet  the  mind  may  be  left 
in  doubt  as  to  the  very  truth.  The  triers  of  an  issue  in  such 
cases  should,  when  doubts  arise,  find  for  the  side  whereon 
the  doubts  have  less  weight. 

Counsel  for  plaintiff  object  to  the  terms  used  in  tlie  instruc- 
tion, "the  fair  preponderance  of  evidence,"  on  the  ground 
that  it  expresses  something  more  than  an  absolute  preponder- 
ance. We  think  the  expression  is  unobjectionable.  The  ad- 
jective fair,  in  this  connection,  means  "characterized  by  hon- 
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esty  and  impartiality,  upright,  free  from  snspicion  of  bias," 

and  is  properly  used  in  qualifying  the  word  preponderance. 

III.  The  court  directed  the  jury  that  plaintiff  was  required 

to  prove  that  the  conductor,  "without  reasonable  cause,  or  pro- 

8. .  ac-    vocation  on  the  part  of  the  plaintiff,  was  guilty 

^naiabwle :   of  the  miscouduct  towards  plaintiff  charged  in 
proof  as^      the  petition."    If  there  existed  a  reasonable  cause 

matter  of  de-  *  .         «       xt  ^        i.   .i  -i      , 

fense,  or  provocation  for   the  acts  of  the  conductor, 

which  relieved  defendant  of  responsibility,  it  is  in  the  nature 
of  a  defense,  and  the  burden  rested  upon  defendant  to  prove 
it.  Plaintiff  was  not  required  to  prove  that  the  defendant 
had  no  such  defense.  The  case  is  not  subject  to  the  rule 
which  would  prevail  when  an  action  is  brought  upon  a  con- 
tract for  transportation,  when  a  passenger  is  ejected  from  the 
cars.  In  that  case,  he  should  show  that  he  had  done  no  act 
justifying  the  defendant  in  refusing  to  convey  him.  Nor  is 
the  case  based  upon  negligence,  when  the  plaintiff  is  required 
to  show  that  he  did  not  contribute  to  the  injury.  But  it  is 
for  a  positive  wrong  done,  for  which  she  may  recover,  unless 
defendant  shows  justification  or  other  defense.  The  burden 
rests  upon  defendant  to  establish  such  defense,  and  not  upon 
plaintiff  to  prove  that  it  did  not  exist. 

Other  questions  discussed  by  counsel  need  not  be  considered. 
The  judgment  of  the  circuit  court,  for  the  errors  pointed  out, 
must  be 

Rbvbbsbd. 
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The  Beitibh  &  Ambrioan  Mortgage  Co.  v.  Tibballs  et  al. 

1.  Banks:  as  collecting  agents:  mat  beceiye  their  own  certctt- 
CATES  OF  deposit  AS  V0NE7.  While  it  is  a  well  established  rale  that 
an  agent  having  a  money  demand  for  collection  is  authorized  to  receiTe 
nothinfiT  but  money  in  payment,  unless  specially  authorized  by  his  prin- 
cipal so  to  do,  yet,  where  the  agent  is  a  bank  of  deposit,  it  may  receive  its 
own  certificates  of  deposit  as  money,  and  its  principal  will  be  bound  by 
such  payment,  and  the  debtor  discharged  thereby,  even  tiioogh  the  bank 
soon  afterwards  becomes  insolvent  and  never  remits  to  its  prindpaL 
Whether  the  result  would  be  different  in  case  the  debtor  knew  at  the 
time  that  the  bank  was  insolvent,  is  not  decided.  But  especially  is  the 
principal  bound  by  such  payment  where  thea^ent  bank,  as  in  this  ease, 
was  also  a  bank  of  exchange,  and  the  principal  had  directed  it  to  remit 
by  draft  on  New  York;  for  in  such  case  it  must  be  presumed  that  the 
principal  expected  that  the  draft  of  its  agent  would  be  sent;  and  its  fail- 
ure to  send  tho  draft  was  the  failure  of  its  own  agent,  and  the  debtor 
should  not  suffer  for  its  default. 


2.  :  CUSTOMS  op:  presumed  to  be  known  by  men  of  business: 

judicial  notice  of.  The  system  by  which  nearly  all  banks  in  this 
country  transact  monetary  affairs  by  the  use  of  checks,  drafts  and  certi- 
ficates of  deposit  must  be  presumed  to  be  known  by  men  of  business,  and 
especially  by  a  company  whose  sole  occupation  is  loaning  money;  and 
the  courts  take  judicial  notice  of  such  customs,  and  they  will  not  permit 
one  who  must  be  presumed  to  be  familiar  with  them  to  profit  by  plead- 
ing ignorance  thereof. 
Reed,  J.,  dissenting. 

Appeal  from  Monroe  District  Court. 

Friday,  April  26. 

This  is  an  action  to  recover  a  balance  of  money  alleged  to 
l)e  due  upon  a  promissory  note,  and  to  foreclose  a  mortgage 
upon  certain  real  estate  to  recover  the  same.  The  defendants 
claim  that  the  note  has  been  fully  paid.  There  was  a  trial 
by  the  court,  and  a  decree  for  the  defendants.     Plaintiff  ap- 


Mitchell  cfe  Dvdley^  for  appellant. 
Henry  L.  Dashiell,  for  appellees. 
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RoTHsooK,  Cu.  J. — ^There  is  no  real  controversy  as  to  the 
facts  of  the  case,  which,  so  far  as  material  to  the  question  in- 
volved, are  as  follows: 

The  plaintiff,  as  indicated  by  its  name,  is  engaged  in  the 
business  of  loaning  money  on  mortgage  security.  On  the 
first  day  of  September,  1877,  it  made  a  loan  of  $1,200,  for 
five  years,  to  the  defendants,  Rosella  B.  and  Henry  W.  Tib- 
balls,  for  which  they  executed  their  promissory  note,  and 
semi-annual  interest  coupons  at  the  rate  of  eight  per  cent  per 
annum.  To  secure  the  note,  they  executed  a  mortgage  upon 
a  farm  in  Monroe  county.  Afterwards  the  defendant,  Massey, 
purchased  the  farm,  and  assumed  the  payment  of  the  debt 
secured  by  the  mortgage.  The  interest-coupons  were  paid  as 
they  became  due.  In  September,  1882,  the  plaintiff,  having 
its  place  of  business  in  the  city  of  New  York,  sent  the  note 
and  the  last  coupon  by  mail  to  the  Monroe  County  Bank  for 
collection.  A  formal  release  of  the  mortgage  was  also  de- 
posited with  the  bank,  to  be  delivered  to  Massey  upon  pay- 
ment of  the  debt. 

The  note  and  mortgage  were  presented  to  Massey  for  pay- 
ment by  the  cashier  of  the  bank  on  the  29th  of  September. 
On  the  2d  day  of  October,  Massey  appeared  at  the  bank  to 
make  payment.  He  was  accompanied  by  one  Roules,  who 
was  indebted  to  him  in  the  sum  of  $400.  Massey  had  a  cer- 
tificate of  deposit  of  $200  on  the  First  National  Bank  in  the 
same  town,  which  had  been  assigned  to  him  by  his  daughter. 
He  went  to  that  bank  and  drew  the  money  on  the  certificate, 
and  Massey,  Roules  and  the  cashier  of  the  Monroe  County 
Bank  went  into  a  small  room  in  the  bank,  and  Roules  paid 
Massey  $400,  which  was  handed  to  the  cashier.  Then  Massey 
delivered  to  the  cashier  a  demand  certificate  of  deposit  upon 
the  bank  for  $390,  which  represented  money  that  he  had, 
about  a  month  before  that  time,  deposited  with  the  bank  to 
pay  on  the  mortgage.  He  also  delivered  to  the  cashier  three 
other  demand  certificates  of  deposit  upon  the  bank,  which  had 
been  transferred  to  him  by  his  son,  amounting  in  the  aggre- 
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gate  to  $150.  The  balance  of  the  debt,  which  amonnted  in 
all  to  $l,24i6,  was  paid  to  the  cashier  in  carrencj,  and  the 
note,  conpon,  and  the  release  of  the  mortgage  were  delivered 
by  the  cashier  to  Massey. 

The  bank  made  no  remittance  of  any  of  the  proceeds  of  the 
claim  to  the  plaintiff,  and  it  saspended  payment  on  the  7th 
day  of  October,  and  on  the  11th  day  of  the  same  month  it 
made  an  assignment  for  the  benefit  of  its  creditors.  The 
plaintiff  was  not  advised  that  Massey  had  paid  part  of  the 
debt  by  the  surrender  of  the  certificates  of  deposit  until  after 
the  bank  had  suspended  payment,  when  it  at  once  repudiated 
the  transaction,  and  brooglit  this  action  to  recover,  upon  the 
ground  that  the  debt  is  unpaid  to  that  extent;  and  the  ques- 
tion to  be  determined  is,  whether  the  surrender  of  the  certifi- 
cates of  deposit  should  be  held  to  be  payment. 

Counsel  for  the  plaintiff  base  their  right  to  recover  mainly 
upon  the  well  established  rule,  that  an  agent  having  a  money 
demand  for  collection  cannot  discharge  the  obligation  by  re- 
ceiving anything  but  money,  unless  specially  authorized  by 
his  principal  so  to  do;  and  it  is  contended  that  the  certificates 
of  deposit  were  not  money,  and  that  they  are  no  more  than 
obligations  of  the  bank  to  pay  the  amount  of  money  which 
they  represented  to  the  holder  on  presentation. 

It  appears  in  the  evidence  that,  on  the  day  in  which  the 
transaction  occurred,  the  bank  was  paying  in  cash  all  certifi- 
cates of  deposit  presented  to  it  Boules,  who  paid  the  $400 
to  Massey,  drew  it  from  the  bank  on  that  day  upon  certificates 
of  deposit,  and  the  bank  had  on  that  day  over  $8,000  cash  on 
hand  with  which  to  transact  its  current  business,  and  at  the  time 
of  and  after  the  transaction,  Massey  saw  displayed  upon  its  cash 
table  from  four  to  eight  hundred  dollars.  There  can  be  no 
doubt  that  if  Massey  had  presented  his  certificates  he  would 
have  been  paid.  If  he  had  done  this,  and  immediately  re- 
turned the  money  to  the  cashier,  it  is  conceded  that  this 
would  have  been  payment.  It  was  shown  in  evidence  that  it 
was  customary  for  the  Monroe  County  Bank,  and,  indeed,  for 
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all  other  banks,  to  receive  their  certificates  of  deposit  in  pay- 
ment of  claims  in  the  hands  of  the  bank  for  collection.  But 
it  is  not  shown  by  the  evidence  that  the  plaintiff  had  notice 
of  such  cnstom.  We  do  not  think  it  necessary  either  to  prove 
the  cnstom  or  bring  notice  of  it  home  to  plaintiff.  Courts 
take  judicial  notice  of  the  general  customs  and  usages  of 
merchants,  and  of  whatever  ought  to  be  generally  known 
within  the  limits  of  their  jurisdiction,  such  as  matters  of  pub- 
lic history  affecting  the  whole  people;  (1  Greeneleaf  on  Evi- 
dence, §  §  4,  5,  6 ;)  and  we  think  that  the  system  by  which 
nearly  all  the  banks  in  this  country  transact  monetary  af- 
fairs by  the  use  of  checks,  drafts  and  certificates  of  deposit, 
and  without  the  actual  handliug  of  bank  notes  or  coin,  is  so 
well  known  and  understood,  that  no  business  man,  much  less 
a  company  whose  sole  occupation  is  loaning  money,  should  be 
allowed  to  profit  by  pleading  ignorance  of  it.  The  plaintiff, 
in  efiect,  claimed  that  Massey  should  have  presented  his  cer- 
tificates of  deposit  at  the  bank  counter,  and  had  the  money 
counted  out  to  him,  and  then  counted  it  back  to  the  cashier. 
The  law  does  not  require  any  such  vain  and  unnecessary  for- 
mality in  the  transaction  of  business.  According  to  the  ar- 
gument of  the  plaintiff,  Massey  should  either  have  done  this, 
or  have  seen  to  it  that  the  bank  made  the  proper  application 
of  the  certificate  of  deposit  to  the  payment  of  the  debt.  This 
would  have  been  unavailing.  Suppose  that  in  such  case  a 
person  doing  business  with  a  bank  should  insist  upon  seeing 
that  the  proper  application  was  made.  He  would  be  advised, 
and  properly  too,  that  he  had  his  release  from  the  mortgage 
and  receipt  for  the  debt,  and  that  the  bank  would  attend  to 
its  own  business  without  liis  interference. 

It  is  claimed  by  the  plaintiff's  counsel  that  the  bank  was 
not  authorized  to  receive  anything  but  money  in  the  discharge 
of  the  debt.  When  the  interest  coupon  was  transmitted  to 
the  bank,  it  was  accompanied  with  a  letter  from  the  plaintiff 
to  the  bank,  in  which  it  was  stated  that,  although  the  same 
was  payable  in  gold  coin,  yet  the  bank  might  receive  currency 
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in  payment  And  the  letter  accompanying  the  note  directed 
that  the  note,  mortgage,  and  release  should  be  delivered  '-in 
exchange  for  a  New  York  draft,  free  of  exchange,  for  the  $1,248 
represented  by  the  bond  and  the  coupon.''  Now,  if  Massey 
had  procured  a  draft  on  New  York  from  some  other  bank, 
and  delivered  it  to  the  Monroe  Connty  Bank,  and  the  bank 
had  delivered  him  the  note,  coupon  and  release  of  the  mort- 
gage, this  would  have  been  payment  which  the  bank  was  au- 
thorized to  receive,  and  yet  it  would  not  have  been  payment 
in  money  as  defined  by  plaintiff's  counsel.  This  direction  of 
the  plaintiff  shows  very  plainly  that  it  was  not  expected  that 
Massey  should  collect  together  bank  notes  or  coin,  and  pre- 
sent himself  at  the  counter  of  the  bank  and  count  it  down  in 
payment. 

It  is  claimed  that  the  bank  was  insolvent  on  the  day  of  the 
transaction,  and  counsel  claim  that  the  certificates  were  not 
worth  ten  cents  on  the  dollar  at  that  time.  If  it  were  shown 
that  Massey  knew  this  at  the  time  of  the  transaction,  there 
might  be  ground  for  the  claim  that  he  ought  not  to  have  en- 
trusted the  bank  with  making  the  application  of  the  cer- 
tificates of  deposit.  But  the  evidence  does  not  show  that 
Massey  knew  that  the  bank  was  then  insolvent.  On  the  other 
hand,  the  court  was  fully  warranted  in  finding  from  the  evi- 
dence (which  we  need  not  set  out)  that  Massey  supposed,  and 
had  reason  to  believe,  that  the  bank  was  solvent  and  respon- 
sible. He  knew  that  the  plaintiff  had  intrusted  its  collections 
in  Monroe  county  to  the  bank,  and  he  had  paid  the  previous 
interest  coupons  to  the  bank,  and  most  of  them  in  certificates 
of  deposit. 

As  a  further,  final  and,  to  our  minds,  more  cogent  reason 
why,  under  the  facts  of  this  case,  the  loss  should  not  fall  upon 
Massey,  we  may  say  that  the  Monroe  County  Bank  was  a 
bank  of  discount,  exchange  and  deposit,  and  the  plaintiff 
directed  that  the  proceeds  of  the  mortgage  should  be  transmit- 
ted by  draft  on  New  York,  and  it  would  be  an  insult  to  the 
business  intelligence  of  plaintiff's  officers  that  they  intended 
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that  the  draft  of  some  other  bankshoald  be  procured  and  sent 
to  the  office  of  plaintiff  in  New  York.  The  Monroe  County 
Bank  was  its  accredited  collection  agent,  and  it  was  expected 
that  its  draft  should  be  sent,  and  because  this  was  not  done 
was  not  the  fault  of  Massej. 

Affirmed. 

Reed,  J.  dissenting, — Mj  examination  of  this  case  has 
led  me  to  a  conclusion  the  opposite  of  that  announced  in  the 
foregoing  opinion.  The  question  to  be  determined  in  the 
case,  as  stated  in  the  majority  opinion,  is,  whether  the  deliv- 
ery by  Massey  of  the  certificates  of  deposit  to  the  bank,  and 
its  acceptance  of  them,  was  a  payment  of  the  debt  due  plaint- 
iff, to  the  amount  of  the  certificates.  The  general  rule  is, 
without  doubt,  that  one  acting  as  collecting  agent  for  another 
has  no  right  to  receive  anything  except  money  in  payment, 
unless  specially  instructed  so  to  do.  Graydon  v,  Patterson^ 
13  Iowa,  256;  McCarverv.  Nealey,  1  G.  Greene,  360;  Drain, 
V.  Daggett^  41  Iowa,  682.  There  is  no  claim  that  the  bank 
had  any  spscial  instruction  or  authority  that  would  warrant 
it  in  receiving  anything  but  money  in  payment  of  the  debt. 
Indeed,  the  letter  of  plaintiff  transmitting  the  claim  to  it,  as 
I  think,  when  fairly  construed,  amounts  to  an  express  direc- 
tion to  receive  money  alone  in  payment.  The  letter  by  which 
the  interest  coupon  was  transmitted  called  the  attention  of  the 
bank  to  the  fact  that  some  of  the  coupons  transmitted  at  that 
time  were  payable  in  gold  coin,  but  authorized  it  to  receive 
currency  in  payment  of  the  same;  and  in  the  letter  of  Sept. 
7,  transmitting  the  note  and  other  papers,  the  bank  was  di- 
rected to  deliver  the  papers  in  exchange  for  a  New  York  draft, 
free  of  exchange,  for  the  $1,248  represented  by  the  note  and 
coupon. 

The  certificates  of  deposit  are  simply  the  undertakings  of 
the  bank  to  pay  the  sums  of  money  named  to  the  persons 
named,  or  to  their  order,  on  the  return  of  the  certificates  prop- 
erly endorsed.     They  are  the  negotiable  promissory  notes  of 
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the  bank,  but  are  not  money.     Defendants  make  no  question 
bat  that  the  general  rale  is  as  stated  above.  Not  is  it  claimed 
that  the  transaction  amounted  to  a  payment,  if  the  case  is 
governed  by  this  rule.     Bat  their  claim  is  that,  as  it  was  the 
usage  of  the  bank  in  making  collections  to  receive  its  owd 
certificates  of  deposit  in  payment,   this  usage  is  binding 
on  plaintiff,  and  that  it  is  presumed  to  have  given  its  assent, 
when  it  placed  the  claim  in  the  hands  of  the  bank  for  collec- 
tion, that  the  collection  might  be  made  in  accordance  with 
the  usage.    That  there  are  many  cases  in  which  persons  deal- 
ing with  banks  are  bound  by  their  usages  as  to  the  manner 
of  doing  business  cannot  be  doubted.     It  is  held  in  Mills  v. 
Bank^  11  Wheat.,  431,  "that  when  a  note  is  made  payable 
or  negotiable  at  a  bank  whose  invariable  usage  is  to  demand 
payment  and  give  notice  on  the  fourth  day  of  grace,  the  par- 
ties are  bound  by  that  usage,  whether  they  have  personal 
knowledge  of  it  or  not;"  and  in  Guelech  v.  Bank^  56  Iowa,  434, 
it  was  held  by  this  court  that  the  usages  of  the  business  of 
banking  raises  an  implied  assent  by  the  customer  of  a  bank, 
who  deposits  with  it  paper  for  collection  at  a  place  other 
than  the  town  or  city  where  the  receiving  bank  is  located, 
that  it  should  be  sent  to  a  correspondent,  who  would  become 
his  agent. 

It  will  be  observed,  however,  that  the  usages  referred  to  in 
these  cases  relate  to  the  manner  merely  of  transacting  busi- 
ness. The  question  involved  in  these  cases  was  whether  the 
banks  had  made  themselves  liable  by  the  manner  in  which  the 
business  committed  to  them  had  been  transacted.  But  the 
usage  relied  on  in  this  case,  if  it  has  the  effect  claimed  for  it, 
goes  much  farther,  and  entirely  changes  the  undertakings  and 
obligations  of  the  parties.  The  undertaking  of  the  defendants 
in  the  contract  is,  that  they  will  pay  thesumof  money  named 
in  the  contract  to  plaintiff  or  to  its  use.  This  undertak- 
ing can  be  performed,  according  to  its  terms,  only  by  the  de- 
livery of  the  sum  named  in  money.  The  obligation  to  pay 
in  money  is  as  essentially  a  part  of  the  contract  as  is  the  un- 
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dertaking  to  pay  the  amount  named.  But  the  usage  of  the 
bank  to  receive  another  commodity  than  money  on  collec- 
tions has  the  effect,  according  to  the  claim  of  defendants,  to 
make  the  delivery  by  them  of  that  other  commodity  the 
equivalent  of  the  payment  of  the  money. 

It  seems  to  me  impossible  that  the  usage  should  have  this 
effect.  Tliat  parties  may  contract  for  the  payment  of  debts 
in  some  other  commodity  than  money  is  certainly  true;  but 
when  the  contract  is  for  the  payment  of  money,  the  right  of 
the  creditor  to  be  paid  in  money  cannot  be  defeated  by  any 
usage  to  which  he  does  not  give  his  assent.  Marine  Bank 
of  Chicago  v.  Cfiandlery  27  Ills.,  525. 

It  is  saidj  however,  that  the  money  was  in  the  bank,  and 
that  Massey  could  have  obtained  it  by  presenting  the  certifi- 
cates at  the  counter  and  demanding  payment,  and  that  it 
would  have  been  a  useless  formality  for  him  to  have  done  this, 
and  to  have  delivered  the  money  at  once  to  the  cashier  in 
payment  of  the  debt;  and  it  is  claimed  that  what  was  in  fact 
done  is  the  equivalent  of  this.  The  position  assumes  one 
very  important  fact,  viz.,  that  if  demand  had  been  made  the 
bank  would  have  paid  the  certificates.  But  let  that  fact  be 
conceded,  still  the  position  is,  as  I  think,  not  maintainable. 
As  I  have  said,  Massey's  undertaking  was  to  pay  in  money, 
and  it  could  not  be  performed  by  delivering  any  other  com- 
modity. An  application  of  the  sum  of  money  named  to 
plain  tiff  ^s  use  was  absolutely  essential  to  the  discharge  of 
that  obligation.  If  he  had  obtained  the  money  and  had 
passed  it  to  the  bank,  to  be  applied  in  payment  of  the  debt, 
this  would  have  been  such  an  application  of  it,  and  would 
have  discharged  the  obligation.  The  mere  delivery  of  the 
certificates  to  the  bank  was  not  a  payment  of  the  debt,  for  the 
reason,  as  I  have  said,  that  it  was  payable  only  in  money.  !N"ei- 
ther  did  that  act  alone  appropriate  the  money  to  plaintiff's  use. 
Massey  was  not  the  owner  of  any  portion  of  the  money  which 
the  bank  had  in  possession  at  the  time  of  the  transaction,  and, 
as  a  consequence,  he  could  not  apply  it  to  plaintiff 's  use.   The 
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bank  was  his  debtor,  it  is  true,  but  that  fact  did  not  invest 
him  with  any  title  to  or  ownership  of  the  money  which  it  had 
in  possession.  That  result  could  be  effected  only  by  a  pay- 
ment of  the  money  to  him,  or  some  act  which  was  equivalent 
to  that,  and  no  such  act  was  done.  He  did  not  receive  from 
the  bank  the  money  which  it  was  owing  him,  and  make  an 
application  of  it  himself  to  plaintiff's  use,  but  left  it  for  the 
bank  to  make  such  application  of  it.  Its  act  in  securing  the 
certificates  did  not  have  the  effect  to  apply  the  money  to 
plaintiff's  use.  It  amounted  to  no  more  than  an  undertaking 
by  it  that  it  would  make  such  application.  The  actual  ap- 
propriation of  it  to  that  use  remained  to  be  made.  The 
agreement  to  make  such  application  of  the  money,  however, 
was  an  agreement  between  the  bank  and  Massey.  Plaintiff 
was  no  party  to  it.  It  related  to  the  payment  of  the  debt 
which  the  bank  owed  Massey,  rather  than  the  one  which 
Massey  owed  the  plaintiff.  The  agreement  between  him  and 
the  bank  was  that  it  would  apply  the  amount  which  it  was 
owing  him  in  payment  of  the  debt  which  he  was  owing  plaint- 
iff. It  is  manifest,  as  I  think,  that  this  agreement  alone  does 
not  have  the  effect  to  discharge  him  from  his  liability  to 
plaintiff,  but  that  he  would  be  discharged  under  it  only  on  the 
happeningof  one  of  the  following  events:  (1)  An  actual  per. 
formance  by  the  bank  of  its  agreement  with  him;  or  (2)  an 
agreement  by  plaintiff  that  the  bank  should  be  substituted  in 
his  stead  as  its  debtor.  But  neither  of  these  events  has  hap- 
pened. In  my  opinion  the  judgment  of  the  district  court 
should  be  reversed. 
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FOLSOM  V,   WlNOH. 

1.  Pleading:  dbkurbeb:  waiyebofbt  plbadikg  oyer:  facts  not 

CONSTITUTING.  Where  a  demurrer  was  interposed  to  a  counter-claim 
as  set  up  in  one  paragraph  of  the  answer,  the  defendant  did  not  waire 
his  exception  to  the  mlingr  by  afterwards  filing  an  amendment  to  another 
paragraph  of  his  answer,  in  which  amendment  there  was  no  reference  to 
the  counter-claim. 

2.  Cotmter-olaim :  to  action  on  judgment:  not  barred  because 

NOT  PLEADED  IN  FORMER  ACTION.  Where  judgment  was  obtained 
against  defendant  in  another  state,  and  he  had  at  the  time  an  independ- 
ent cause  of  action  against  plaintiff,  which  he  might  then  have  pleaded 
as  a  counter-claim,  held  that  he  was  not  bound  then  to  plead  it,  and 
that  he  might  set  it  np  as  a  defense  to  an  action  brought  against  him  in 
this  state  by  the  same  plaintiff  on  the  foreign  judgment 

3.  Statute  of  Iiimitations :  as  applied  to  counter-claims.  Although 

a  cause  of  action  may  be  barred  by  the  statute  of  limitations,  yet  it  muy 
be  pleaded  as  a  defense  in  the  form  of  a  counter-claim,  provided  it  was 
the  property  of  the  defendant  at  the  time  it  became  barred,  and  provided, 
forther,  it  was  not  barred  when  the  cause  of  action  against  which  it  is 
pleaded  originated;  but  no  judgment  can  be  rendered  thereon  in  favor 
of  the  defendant  pleading  it,  except  for  costs.    Code,  §  2540. 

Appeal  from  Warren  District  Court. 

Friday,  April  25. 

Action  on  a  judgment  recovered  in  the  state  of  Minnesota. 
The  defendant  pleaded  a  general  denial,  certain  special  de- 
fenses, and  a  counter-claim.  A  demurrer  to  the  second,  third 
and  fourth  counts  or  paragraphs  of  the  answer  was  sustained, 
and  the  defendant  appeals. 

Henderson  <j&  Berry ^  for  appellant. 

Todhunter  <&  JETartmany  for  appellee. 

Skevers,  J. — I.  No  complaint  is  made  of  the  ruling  of 
the  district  court,  except  in  relation  to  the  decision  of  the  court 
1  plkadiko:  ^^  sustaining  the  demurrer  to  the  fourth  count  of 
wa7v"e7^f  by  the  answer,  in  which  a  counterclaim  was  pleaded. 
oYer^acts  At  a  former  term  an  opinion  was  filed  affirming 
njjt  constiut-    ^^^  jndgmont  of  the  district  court,  and  a  rehearing 
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was  granted  upon  the  petition  of  the  appellant.  "We  have 
now  to  determine  the  questions  discussed  by  counsel  in  the 
light  of  the  further  argument  on  rehearing.  When  the  de- 
murrer was  sustained,  there  was  left  of  the  answer  the  general 
denial  only,  and,  on  motion  of  the  plaintiff,  such  defense  was 
stricken  from  the  files.  Thereupon  the  defendant  filed  an 
amendment  to  the  "first  paragraph  or  division  of  the  answer.** 
It  is  insisted  that  this  amounted  to  a  pleading  over,  and  that 
therefore,  the  ruling  on  the  demurrer  was  waived.  But  we 
do  not  think  this  is  so.  It  is  not  claimed  that  the  amendment 
to  the  answer  contained  any  reference  to  the  counter-claim. 
As  to  it  there  was  no  repleader,  and  as  to  it  the  defendant 
elected  to  stand  on  the  demurrer. 

II.  The  counter-claim  pleaded  consisted  of  an  indebted- 
ness alleged  to  be  due  the  defendant  from  the  plaintiff  on  an 

account.     Such  indebtedness  accrued  prior  to  the 

2.  COUNTEB-  i.     1         .      1  ,  ,     .      .      . 

claim:  in  recoverv  of  the  ludirment  sued  on,  and  it  is  in- 
action on  ^  J      O  J 

not^^tmidby  ^^^^^^  that  it  shouM  have  been  pleaded  in  that 
pTeadln^for-  action,  and  cannot  be  in  this.  The  indebtedness 
meriwtion.  £j,^^  ^^le  plaintiff  to  the  defendant,  in  form  and 
substance,  consists  of  an  independent  cause  of  action,  and, 
while  it  is  probably  true  that  it  could  have  been  pleaded  as 
a  set-off  in  the  action  in  Minnesota,  the  defendant  was  not 
bound  to  so  plead  it.  Undoubtedly,  he  could  have  brought 
an  independent  action  thereon  in  Minnesota,  and,  this  being 
so,  such  an  action  could  be  brought  in  this  state;  or,  under 
the  statute,  it  may  be  pleaded  as  a  counter-claim  in  the  courts 
of  this  state. 

III.  The  counter-claim  on  its  face  is  barred  by  the  statate 
of  limitations,  and  should  the  demurrer  have  been  sustained 
8.  BTATUTBof  ou  this  grouud?    The  statute  provides  that  «a 

a^appiiedtb  counter-claim  may  be  pleaded  as  a  defense  to  any 
claims.  cause  of  action,  notwithstanding  the  same  is  bai'- 

red  by  the  provisions  of  this  chapter,  if  such  counter-claim 
so  pleaded  was  the  property  of  the  party  pleading  it  at  the 
time  it  became  barred,  and  the  same  was  not  barred  at  the 
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time  the  claim  sued  on  originated ;  but  no  judgment  thereon, 
except  for  costs,  can  be  rendered  in  favor  of  the  party  so  plead- 
ing the  same."  Code,  §  2540.  It  is  evident  that,  under  this 
statute,  a  counter-claim  may  be  pleaded  as  a  defense  to  an 
action,  although  it  is  barred,  and  the  eflTect  is  precisely  the 
same  as  if  it  was  not  barred,  except  that  no  judgment  in  any 
event  can  be  rendered  in  favor  of  the  party  so  pleading  it,  ex- 
empt for  costs.  A  counter-daim,  when  pleaded,  although  it 
may  be  an  independent  cause  of  action,  is* ordinarily  pleaded 
as  a  defense  to  an  action  then  pending,  except  that  affimative 
relief  is  asked.  If  the  counter-claim  was  not  barred,  it  certainly 
could  be  pleaded  in  this  action,  under  the  provisions  of  sec- 
tion 2659  of  the  Code;  and  it  therefore  follows  that,  under 
Code,  §  2540,  it  may  be  so  pleaded,  even  if  it  is  barred.  The 
word  "defense'*  simply  means,  we  think,  that  no  recovery  can 
be  had  thereon  for  any  amount  over  and  above  the  amount 
of  the  plaintiff's  claim.  This  is  the  only  material  distinction 
between  the  Code  and  section  2752  of  the  Revision.  We  are 
of  the  opinion  that  the  district  court  erred  in  sustaining  the 
demurrer  to  the  fourth  division  of  the  answer. 

Reversed. 


The  State  v.  McCaffrey. 

1.  Bape:  oohsbnt  given  but  wiTm>BAWN:  evidence  to  suffobt 
VEBDiCT.  Where,  in  a  prosecution  for  rape,  there  was  evidence  tendinir 
to  show  that  the  prosecutrix  consented  to  the  sexual  intercourse,  but 
there  was  also  evidence  tending  to  show  that  she  withdrew  such  consent 
before  the  act  was  consummated,  this  court  cannot  say  that  the  jury  was 
not  warranted  in  finding  that  a  rape  had  been  committed. 

2.  :    UPON  CHILD  OVER  TEN  YEARS  OLD:    WANT  OF  PUBERAL  DE- 


VELOPMENT AS  AFFECTING  QUESTION  OF  CONSENT.  Where  the  prose- 
cutrix was  a  child  over  ten  years  old,  the  statute  (Code,  §  3861,)  presumes 
that  she  was  capable  of  consenting  to  sexual  intercourse.  But  where  the 
evidence  was  conflicting  as  to  whether  or  not  she  did  consent,  and  as  to 
whether  or  not,  if  she  did,  she  did  not  withdraw  such  consent  before 
penetration  was  effected,  and  the  evidence  showed  an  entire  lack  of  oub- 
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eral  development  on  her  part,  held  that  the  jary  mifi^t  consider  her 
want  of  development,  not  to  establiah  her  inability  to  consent,  but,  in 
connection  with  other  evidence,  to  aid  in  determining  whether  or  not  she 
did  or  did  not  in  fact  consent. 

3.  Instruotions :  bepetition  not  bsquibed.    Refhsal  to  give  instmc- 

tions,  the  substance  of  which  has  been  embodied  in  insmctions  given,  is 
not  error. 

4.  Eridenoe:  admission  of:  ebbob  without  pbbjudicb.    The  erron- 

eous admission  of  evidence  is  no  ground  for  reversal,  where  the  appellant 
could  not  have  been  prejudiced  by  the  evidence  so  admitted. 

Appeal  froin  Hardin  Distrid  CovH, 

Fbidat,  Apbil  25, 

The  defendant  was  convicted  of  the  crime  of  rape  upon  one 
Nettie  Sackett,  and  sentenced  to  imprisonment  in  the  peni- 
tentiary for  fourteen  years.     He  appeals. 

N.  B.  Hyatt  J  for  appellant. 

Smith  McPh^rson^  Attorney-general^  for  the  State. 

Adams,  J. — The  prosecutrix  was  at  the  time  of  the  alleged 

offense  but  little  more  than  eleven  years  of  age.     She  is  a 

sister  of  the  defendant's  wife,  and  was  at  the  time 

sentKivenbut  alone  with  the  defendant  in  his  house.     The  de- 

wlthdrawn: 

supiwrt^ver-    **<endant'8  wife  was  visiting  her  mother  in  a  house 
^^^^'  upon  an  adjoining  lot,  and  but  a  few  rods  distant 

The  defendant  and  prosecutrix  were  lying  together  upon  a  bed. 
There  had  been  improper  familiarity  between  them  before,  but, 
as  the  evidence  shows,  no  attempt  at  sexual  intercourse.  As 
to  what  transpired  upon  the  bed  there  is  a  conflict  in  the  evi- 
dence. The  defendant  was  introduced  as  a  witness  in  his  own 
behalf,  and  denied  that  he  had  sexual  intercourse 'with  the 
prosecutrix,  and  denied  that  he  made  any  attempt  to  do  so. 
The. defendant's  wife  was  absent  but  a  short  time.  Wlien  she 
returned,  she  found  that  the  prosecutrix  had  suflered  a  severe 
injury,  and  of  such  a  character  as  to  indicate  that  she  had 
been  ravished.     A  physician  was  immediately  called  and  an 
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examination  made.  On  the  trial  he  was  called  as  a  witness, 
and  his  testimony  showed  the  character  of  the  injury.  He 
testified,  in  substance,  that  he  found  the  flesh  between  the 
vagina  and  rectum  torn  nearly  through,  and  to  the  extent  of 
about  half  an  inch,  and  that  the  rent  extended  up  into  the 
vagina,  the  opening  after  the  rent  was  made  being  of  sufficient 
size  to  allow  penetration  by  an  ordinary-sized  man.  The 
•  prosecutrix  lost  considerable  blood,  and  soon  after  the  injury 
fainted  away.  The  defendant  was  immediately  arrested,  and 
after  his  arrest  admitted  that  he  did  the  injury,  but  stated 
that  he  did  it  wholly  with  his  fingers.  As  a  witness  upon 
the  stand,  he  testified  substantially  to  the  same  effect.  Upon 
the  question,  however,  as  to  the  means  with  which  the  injury 
was  done,  there  was  abundant  evidence  to  support  the  verdict. 
The  prosecutrix'  testimony  was  full  and  consistent,  and  she 
was  strongly  corroborated  by  the  extent  and  character  of  the 
wound. 

I.  Whatever  doubt  there  is  in  the  case  arises  upon  the 
question  as  to  whether  the  defendant  did  not  effect  the  pene- 
tration, in  part  at  least,  with  the  prosecutrix'  consent.  He 
insists  that,  if  the  evidence  does  not  affirmatively,  show  such 
consent,  it  fails  to  show  a  want  of  consent,  and  so  the  crime 
of  rape  was  not  made  out. 

There  was  evidence  tending  strongly  to  show  that  the  pros- 
ecutrix was  not  unwilling  that  the  defendant  should  take  im- 
proper liberty  with  her  person.  This  he  had  done  several 
times  before  the  time  of  the  alleged  rape.  At  the  time 
thereof,  she  readily  accepted  his  invitation  to  lie  on  the  bed 
with  him,  and  allowed  him  to  raise  her  dress  and  unbutton 
her  drawers.  She  testifies,  however,  that  afterwards  she 
screamed  and  made  resistance.  "Whether  she  did  so  before 
he  had  effected  penetration  is  not  entirely  clear,  but  we  think 
that  there  was  evidence  tending  to  show  that  she  did.  While 
she  testifies  that  she  did  not  scream  until  she  began  to  feel 
pain,  she  also  testifies  that  she  screamed  as  soon  as  he  gave 
her  a  push.  The  prosecutrix,  it  appears,  was  less  than  eleven 
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years  and  two  months  old.  It  also  appears,  both  from  the 
medical  evidence  and  otiierwise,  that  there  was  an  entire  want 
of  puberal  development.  We  think  that  the  jury  might  well 
have  believed  that  the  pain  preceded  penetration,  and  that,  if 
the  screams  and  resistance  followed  immediately  upon  the 
pain,  they  preceded  penetration  also. 

II.  The  prosecutrix,  when  on  the  stand,  testified  that  at 
the  time  of  the  alleged  offense  she  did  not  know  what  sexual 
intercourse  was,  and  did  not  know  what  the  defendant  wanted. 

As  rebutting  this  evidence,  the  defendant  introduced  his 
wife  as  a  witness,  and  offered  to  show  by  her  that  there  was 
a  house  of  prostitution  across  the  street,  and  that  the  prose- 
cutrix observed  men  going  there,  and  spoke  of  it  intelligently, 
as  if  she  understood  their  purpose.  The  evidence  was  ob- 
jected  to  by  the  state,  and  the  objection  was  sustained. 

It  was  not  material  to  inquire  what  the  character  of  the 
house  across  the  street  was.  The  question  was  as  to  what  the 
prosecutrix  knew,  or  supposed  that  she  knew,  al)out  it;  and 
on  this  point  the  plaintiff's  wife  was  examined,  and  could  not 
testify  to  anything  material,  farther  than  the  mere  fact  that 
the  prosecutrix  spoke  of  men  going  there  as  if  she  thought  it 
was  improper.  We  think  that  the  defendant  had  the  benefit 
of  all  that  his  wife  could  testify  to  on  the  subject. 

III.  The  court  gave  an  instruction  in  these  words:  "A 
want  of  physical  development  is  not  evidence  of  a  want  of 
2 .  ^pQ„  mental  capacity  or  of  knowledge  of  the  nature  of 

yeareoid^^"  sexual  intercourse,  but  it  may  be  considered  in 
S?i?d2veiop-  connection  with  the  age  of  Nettie  Sackett  and 
}2cSn5que»-  the  Other  facts  disclosed  by  the  evidence,  in  deter- 
sent.  mining  to  what  extent  she  was  capable  of  making 

resistance  to  an  attempt  to  violate  her  person,  and  in  connec- 
tion with  the  indications  afforded  by  her  manner  and  appear- 
ance on  the  stand,  and  her  testimony,  and  her  experience  and 
general  intelligence,  or  lack  of  them,  in  determining  the  men- 
tal capacity  and  judgment  which  she  had  and  exercised,  under 
the  circumstances,   to  resist  an  attempt,  if  there  was  an 
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attempt  made,  to  violate  her  person."    The  giving  of  this 
instruction  is  assigned  as  error. 

The  idea  of  the  court  seems  to  have  been  that,  while  a 
want  of  physical  development  in  a  female  is  not  evidence 
of  a  want  of  general  mental  capacity,  it  may,  in  connection 
with  other  things,  be  considered  upon  the  question  of  the 
particular  mental  capacity  and  judgment  involved  in  the  mat- 
ter of  resistance  to  an  attempt  to  violate  her  person.  In 
giving  this  instruction,  we  are  not  able  to  say  that  the  court 
erred. 

The  question  is  not  as  to  whether  the  prosecutrix  was  cap- 
able of  consenting.  She  was  over  ten  years  of  age,  and  there 
is  not  the  slightest  evidence  that  she  was  imbecile.  Under 
the  statute,  it  is  to  be  presumed  that  she  was  capable  of  con- 
senting. Code,  §  3861.  The  fact,  therefore,  that  she  had  not 
reached  puberty  was  not  evidence  that  she  was  not  capable 
of  consenting.  But  we  do  not  understand  the  court  as 
holding  that  it  was.  The  question  is,  did  she  consent,  and 
not  withdraw  her  consent  until  penetration  had  been  effected? 
She  was  certainly  guilty  of  strange  conduct.  No  entirely 
pure-minded  girl,  even  of  her  tender  years  and  want  of  pub- 
eral development,  could  be  expected  to  do  as  she  did.  But 
it  does  not  follow  from  lier  conduct  that  she  consented  to 
sexual  intercourse,  or  that  she  supposed  that  the  defendant 
intended  sexual  intercourse,  until  he  actually  attempted  it. 
She  may  have  lacked  the  capacity  and  judgment  to  readily 
anticipate  the  attempt,  and,  as  bearing  upon  such  question, 
we  think  that  it  was  proper  for  the  jury  to  consider  her  want 
of  puberal  development.  In  other  words,  the  jury  was  justi- 
fied in  interpreting  her  strange  conduct  somewhat  in  the 
light  of  the  fact  that  she  lacked  puberal  development,  and 
might  regard  it  to  some  extent  as  supporting  the  theory  of 
her  ignorance  and  innocence  and  want  of  ready  comprehen- 
sion. We  do  not  understand  the  court  as  going  farther  than 
this. 

Some  other  instructions  were  objected  to,  but  the  objec- 
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tions,  we  think,  are  disposed  of  bj  the  views  whicli  we  have 
already  erpressed.     Several  instmctions  asked  bv 
titton  n^^*   the  defendant  were  refused.     For  the  most  part, 
required.        j^  j^^y  \^  conceded  that  they  express  the  law. 
But  it  appears  to  us  that,  so  far  as  thej  do,  thej  \^erc  covered 
by  the  instructions  given  by  the  court.     The  charge  of  the 
court  was  quite  full,  and  seems  to  us  to  have  been  as  favor- 
able to  the  defendant  as  he  could  properly  ask. 

IV.     Several  objections  were  interposed  in  the  coarse  of 
the  trial  to  the  introduction  of  evidence.     Possibly  some  evi- 
dence was  admitted  which  was  immaterial,  but 

4.  EVTDKN CE :  ,  ^  ,  t 

admission  of :  ^jQ  are  not  able  to  see  that  it  was  of  such  a  charac- 

error  without 

prejudice  ^^^  ^ijj^t  i\^Q  defendant  could  have  been  prejudiced. 
The  sentence  was  a  severe  one,  but  not  as  severe  as  the  stat- 
ute allows.  The  crime  is  a  heinous  one,  and  is  not  mitigated 
by  the  fact  that  the  defendant  is  the  prosecutrix'  brother-in- 
law,  and  owed  her.  a  brother's  care  and  protection,  both  iu 
respect  to  her  person  and  her  morals. 

We  have  examined  the  entire  record  and  find  no  error. 


1^  rz\\  Febbieb  v.  Stobeb.    '^^ 

1.  Contract  by  Letter:  proposal  and  acceptance:  pacts  consti- 
TtTTiNG.  Where  plaintiff  had  in  his  possession  money  belonging  to 
defendant,  and  he  wrottrdefendant:— "I  want  to  say  to  yon,  if  you  was 
coming  out  here  in  the  fall,  I  will  use  your  money  until  you  come»  and 
give  you  ten  per  cent  for  it;"  and  the  defendant  answered: — **You  can 
use  it  (the  money)  *  *  *  on  your  own  termsj  mentioned  in  yoDriaftir 
held  that  defendant's  letter  was  an  acceptance  of  plaintiff  *&  prc^podtion. 
The  words,  "If  you  was  coming  out  here  in  the  fair*  were  not  used  to 
express  a  condition  on  which  plaintiff  would  keep  the  mon^,  bat  rather 
as  a  reason  why  he  made  the  pcpposition. 

2.  :  HOW  AND  WHBK  CONSUMMATED:  TIME  OF  MAILmO  ACCEPT- 
ANCE: ERRONEOUS  INSTRUCTION.  When  a  proposal  is  made  by  letter, 
the'mailing  of  a  letter  of  acceptance  ifl  the  overt  act  which  consummates 
the  contract  and  binds  the  contracting  parties.  But  the  letter  of  aoo^t- 
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ance  most  be  mailed  witbia-tke-time  named  in  the  proposal,  if  an^^nd 
if  noJtimfi  is  named,  then  with  reason^hla -dispatch,  and  before  any 
intimation  is  received  that  the  offer  is  withdrawn.  (See  authorities  cited 
in  opinion.)  Accordingly,  where  there  was  no  evidence  that  defend- 
ant's letter  of  acceptance  was  mailed  within  the  proper  time,  it  was 
error  to  instruct  the  jury  that  plaintiff  was  bound  thereby,  unless  he, 
immediately  upon  the  receipt  thereof,  informed  the  defendant  that  the 
acceptance  was  too  late,  and  that  the  offer  was  withdrawn. 


3.  :   BYIDBKCB  OF   TIMELY    ACCEPTANCE   OP   OPPBB:    BURDBN   OF 

PROOF.  Where  the  acceptor  of  a  proposition  made  to  him  by  letter 
seeks  to  enforce  a  contract  allepred  to  have  been  consummated  by  his  let- 
ter of  acceptfcnce,  he  has  the  burden  of  proof  to  show  that  his  accept- 
ance was  nudled  in  time. 

4.   :    BYIDBNCU:    LOCATION   OF    POST-OFFICES:  JUDICIAL    NOTICE. 

Courts  do  not  take  judicial  notice  of  the  location  of  post-offices,  nor  of 
the  character  of  the  mail  communications  between  them. 

Appeal  from  Cero  Gordo  Circuit  Court. 

Fbiday,  Apbil  25. 

AcrrioN  upon  an  account.  The  defendant  pleaded  a  gen- 
eral denial.  He  also,  by  way  of  counter-eld m,  pleaded  that 
the  plaintiff  was  indebted  to  him  for  interest  on  money  loaned, 
for  the  use  of  certain  land,  for  money  paid  to  remove  an  in- 
cumbrance from  land  purchased  of  plaintiff,  for  labor  and 
lumber  furnished  plaintiff,  and  for  an  overpayment  for  land. 
There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
rendered  for  the  defendant  for  $208.65.  The  plaintiff  ap- 
peals. 

Gl(i88  <&  HuffheSj  for  appellant. 

Stanberry  cfe  Clarity  for  appellee. 

Adams,  J. — I.  The  first  question  arises  upon  an  instruc- 
tion pertaining  to  interest  charged  plaintiff  by_  defendant. 
1.  CONTRACT    ^^^  interest  charged  is  for  $300,  alleged  to  have 
^und  a^  been  loaned  to  plaintiff  by  defendant  on  the  29th 
f^^te?oMti-     day  of  May,  1871.     The  defeiiknt  denies   the 
'*^  **  loan.     The  undisputed  fact  is  that  the  plaintiff 
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had  that  sum  in  his  hands  at  that  time,  which  the  defendant 
had  sent  him  to  invest  in  land.  Kot  findinj^  an  immediate 
opportunity  to  make  such  investment,  the  plaintiff  wrote  to 
the  defendant,  proposing  to  borrow  it  and  pay  him  ten  per 
cent  interest.  The  defendant  replied,  accepting  the  offer.* 
The  plaintiff  did  ngt  in  fact  use  the  money,  and  it  was  after- 
wards applied  in  payment  for  land  purchased  by  defendant. 
The  plaintiff's  positipn  that  he  did  not  borrow  the  money  does 
not  rest  upon  the  fact  that  he  did  not  use  it.  It  rests  upon 
the  alleged  fact  that,  notwithstanding  the  defendant's  reply 
accepting  the  plaintiff's  offer,  the  acceptance  was  not  fnlly 
within  the  terms  of  the  offer,  and,  in  addition,  that  the  reply 
jwas  not  made  within  a  reasonable  time. 

.  The  court  seems  to  have  thought  that  the  acceptance  wa« 
sufficiently  within  the  terms  of  the  offer,  and,  while  it  seems 
to  have  had  some  doubt  as  to  whether  the  reply  was  made  in 
time  to  necessarily  constitute  a  contract,  it  held  thatiiiJid-fto, 
unless  the  plaintiff  immediately  upon  the  receipt  thereof 
notified  the  defendant  that  he  had  withdrawn  his  ofkr.  The 
instruction  given  is  in  these  words:  "The  letters  given  in 
evidence,  one  from  plaintiff  to  defendant,  proposing  to  defend- 
ant to  use  defendant's  money  in  plaintiff's  hands  and  allow 
him  interest  at  the  rate  of  ten  per  cent,  and  the  other  from 
defendant  to  plaintiff,  accepting  the  proposal,  or  consenting 
to  plaintiff's  use  of  the  money,  if  written  by  the  respective 
parties,  would  constitute  a  written  contract  between  them  as 
to  that  matter,  binding  on  both,  unless  the  plaintiff,  immedi- 
ately on  the  receipt  of  the  defendant's  letter,  gave  notice  to 
the  defendant  that  he  had  withdrawn  his  offer,  or  declined  to 
accept  the  money  as  a  loan."  The  giving  of  this  instruction 
is  assigned  as  error. 

The  plaintiff's  letter  containing  his  offer  bears  date,  "Lin- 
coln, May  1, 1871.  The  offer  is  in  these  words:  "I  want  to 
say  to  you,  if  you  was  coming  out  here  in  the  fall,  I  will  use 
your  money  until  you  come,  and  give  you  ten  per  cent  for  it, 
I  have  a  payment  to  make  on  my  place  before  a  great  while, 
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and  it  will  accomodate  me  until  after  harvest.  Please  let  me 
know  as  soon  as  you  find  it  convenient."  Tlie  defendant  in 
his  answer,  dated,  Depere,  Wis.,  May  29, 1871,"  said:  "Ton 
spoke  of  the  money  I  sent  being  useful  to  you  for  making  a 
payment  on  your  place.  You  can  use  it  for  that  purpose  on 
your  own  terms  mentioned  in  your  last,  as  I  have  no  other 
use  for  it,  but  I  do  not  like  it  to  lie  idle,  as  it  does  not  pay." 

The  position  taken  by  plaintiff,  that  the  acceptance  was  not 
made  within  the  terms  of  the  offer,  rests  upon  the  fact  that 
the  offer  contains  the  words:  "If  you  was  coming  out  here 
in  the  fall,"  and  the  acceptance  makes  no  reference  to  such 
condition.  To  this  we  have  to  say  that  it  does  not  appear  to 
us  that  we  can  give  the  words  the  force  of  a  condition.  They 
seem  to  have  been  used  rather  as  an  introduction  to,  or 
reason  for,  the  plaintiff's  proposal,  and  not  as  essentially  con- 
cerning any  object  which  the  plaintiff  was  desiring  to  secure. 
In  our  opinion,  the  acceptance  was  substantially  within  the 
terms  of  the  offer. 

II.  In  the  instruction  the  court  ruled,  in  effect,  that  the  ac-1 
ceptance  became  binding  upon  the  parties,  unless  the  plaint- 
iff immediately  notified  the  defendant  that  he  had , 
^indwhen*^    Withdrawn  his  offer.     The  rule  now  supported  by 
ed:  time  of     the  great  preponderance  of  authority,  and  almost, 
ceptance:  er-  if  not  quite,  universally  adhered  to,  is  that,  when , 
struction.        ^^  proposal  is  accepted  by  letter,  the  contract  is 
deemed  to  become  complete  when  the  letter  is  mailed,  pro- 
vided the  offer  is  standing,  and  the  acceptance  is  made  within 
a  reasonable  time.     Moore  i\  Piet*8on^  6  Iowa,  292 ;  Mactier'a 
Adm/r^8  v.  FrUh^  6  Wend.,  103;  Brishan  v.  Boydj  4  Paige, 
17;  Tayloev.MerchanVB  Fire  Ins.  Co,^  9  How.,  390;  Hal- 
lock  V.  Ins.  Co.^  2  Dutch.,  268;    Adams  v.  Lhidsell^  1  B.  & 
AM.,  681;  Potter  v.  Sanders^  6  Hare,  1.    The  contract  is 
deemed  complete  when   the  letter  is  mailed,   because  the 
mailing  constitutes  the  overt  act  by  which  the  acceptance  is 
manifested.     In  Ualloch  v.  Ins.  Co.,  above  cited,  Vrenden- 
burgh,  J .,  speaking  of  the  overt  act  by  which  acceptance  is  man- 
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ifested,  said:  ^^The  overt  act  may  be  as  various  as  the  form 
and  nature  of  contracts.  It  may  be  by  the  fall  of  the  ham- 
mer, by  words  spoken,  by  letter,  by  telegraph  *  *  *.  The 
acceptor  can  no  more  ovei*take  and  countermand  his  letter 
mailed  than  he  can  his  words  of  acceptance  after  they  have 
issued  from  his  lips."  And  he  adds:  <'The  bai^in,  If  struck 
at  all,  must  be  eo  instanti  with  such  overt  act.  Hailing  a 
letter  containing  an  acceptance,  or  the  instrument  itself,  in- 
tended for  the  other  party,  is  certainly  such  overt  acf  Such 
we  believe  to  be  the  well  recognized  doctrine  as  to  the  point 
of  time  when  a  contract  made  by  correspondence  is  deemed 
complete.  It  will  be  seen  that  the  rule  is  sharply  defined. 
The  instruction  given  seems  to  us  to  be  a  departure  from  it. 
It  assumes  that  the  contract  in  the  case  at  bar  was  not  neces- 
sarily complete  when  the  letter  of  acceptance  was  mailed,  and 
that  no  contract  would  have  been  made,  if  the  plaintiff  im- 
mediately upon  the  receipt  of  the  letter  had  notified  the  de- 
fendant that  the  offer  was  withdrawn.  The  departure,^^m 
the  recognized  rule  must  have  been  deemed  called  for  upon 
the  ground  that  the  letter  of  acceptance  was  not  mailed 
within  a  reasonable  time.  The  court,  doubtless,  assumed  the 
rule  to  be,  that  a  contract  by  correspondence  is  not  completed 
by  the  mailing  of  the  letter  of  acceptance,  where  that  is  not 
done  within  a  reasonable  time.  '  In  this  the  court  was  unques- 
tionably correct.  In  Benjaulin  on  Sales,  section  44,  note,  it 
is  said:  ''The  answer  of  acceptance  must  be  placed  in  the 
post-oflSce  within  the  time  limited,  if  any,  or  otherwise  with 
reasonable  dispatch^  and  before  any  intimation  is  received 
that  the  offer  is  withdrawn."  In  support  of  the  rule,  the  an- 
notator  cites  Potts  v,  Whithead^  5  C.  E.  Green,  55;  Abbott 
V.  Shepard^  48  N.  H.,  14;  Stochham  v.  Stockhanhy  32  Md., 
196.  See,  also,  Craig  v.  Harper^  3  Gush.,  158;  Johiiton  t. 
Fessler^  7  Watts,  48.  The  rule  we  believe  to  be  recognized 
by  implication  by  many  other  authorities.  Taking  this  to  be 
the  rule,  we  have  to  inquire  whether  an  acceptance  after  the 
time  limited,  or,  in  the  absence  of  an  express  limitation,  atler 
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the  lapse  of  a  reasonable  time,  imposes  upon  the  person  mak-| 
ing  the  offer  any  obligation^  The  theory  of  the  court  below] 
seems  to  have  been  that  it  does.  But  in  our  opinion  it  does 
not.  The  offer,  unless  sooner  withdrawn,  stands  during  the 
time  limited,  or,  if  there  is  no  express  limitation,  during  a 
reasonable  time.  Until  the  end  of  that  time  the  offer  is  re- 
garded as  being  constantly  repeated.  Chitty  on  Cont.,  (11  th 
Ed.,)  17.  After  that  there  is  no  offer,  and,  properly  consid- 
ered, nothing  to  withdraw.  The  time  having  expired,  there 
is  nothing  which  the  acceptor  can  do  to  revive  the  offer,  or 
produce  an  extension  of  time. 

There  remains  only  to  be  considered  whether  the  error  in 
the  instruction  is  such  that  we  could  regard  it  as  without  pre- 
judice. If  the  undisputed  facts  showed  that  tlie  letter  of  ac- 
ceptance was  mailed  within  a  reasonable  time,  then  the  error 
would  be  without  prejudice.  The  contract  would  have  been 
proved,  and  the  defendant  would  have  been  entitled  to  an  in- 
struction even  more  favorable  to  him  than  that  of  which  the 
plaintiff  complains. 

As  to  whether  the  letter  of  acceptance  was  mailed  within 
a  reasonable  time,  we  have  to  say  that  the  burden  was  upon 

3. :  evi-    the  defendant  who  sets  up  the  contract  to  show 

ly  accept-       that  it  was.     We  have  already  seen  that  the  let- 

ance:  burden    ,  „  ,  i   .    -i  i.  i      ^ 

of  proof.  ter  of  acceptance  was  dated  four  weeks  later  than 
the  letter  containing  the  offer.  One  was  dated  at  Lincoln, 
and  the  other  at  Depere.     These  were  probably  the  post-of- 

4. :  evi-   fices  of  the  respective  parties.     But  as  to  where 

tion^of'posJT  they  are  there  is  no  evidence,  and  we  do  not  take 
ciaiDotice.'  judicial  notice  of  such  matters.  Neither  is  the 
character  of  the  mail  communication  shown.  We  could  not 
say  that  four  weeks  was  not  an  unreasonable  time,  unless  we 
could  say  so  upon  a  state  of  facts  the  most  favorable  to  the 
plaintiff  which  we  could  assume.  But  it  would  be  useless  to 
go  into  any  such  inquiry.  It  is  immaterial  as  to  when  the  de- 
fendant's letter  was  dated.  The  question  is  as  to  when  it  was 
mailed,  and  on  that  we  find  no  evidence  whatever.     In.  our 
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o])iDion,  therefore,  the  instraction  was  erroneous,  and  not 
without  prejudice. 

Several  other  questions  are  presented,  but  we  omit  to 
determine  them.  Thej  arise  mainly  upon  the  pleadings  or 
evidence,  and  are  not  of  such  a  character  that  they  will  prob- 
ably arise  upon  another  trial.  The  evidence,  as  it  is  presented 
to  us,  appears  to  us,  from  such  examination  as  we  have  been 
able  to  give  it,  to  be  in  many  respects  unintelligible.  How 
a  proper  verdict  could  have  been  founded  upon  it  we  do  not 
see.  If  the  case  shall  be  tried  again,  it  will  be  seen,  doubt- 
less, that  a  more  careful  and  somewhat  fuller  and  more  sys- 
tematic examination  of  the  witnesses  will  be  necessary. 

Revebsed. 
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^  ^  1.  Jurisdiction:  bemoval  to  federal  coubtb:  citizens  of  differ- 

87  651  ENT  STATES.    Beforo  an  order  will  be  made  remoTing  a  cause  to  tlie 

♦53  4i»o  federal  conrts  on  the  groand  that  it  involves  a  controversy  between  citi- 

_^gQt  zens  of  different  states,  an  answer  or  other  plea  must  be  filed,  rajsing 

f  110  mA  an  issue  of  fact  or  law,  from  which  it  may  be  seen  that  the  alle^d  con- 


es 490  troversy  actually  exists.    Stanhrough  v.  Gnffln,  52  Iowa,  112,  and  Bo$ler 

129  286  r.  Boo^e,  54  Id.,  251,  followed. 


2.  :  :  :  facts  not  warranting.  Where  a  contro- 
versy is  primarily  between  citizens  of  this  state,  and  a  citizen  of  another 
state  is  made  a  party  only  for  the  purpose  of  cutting  off  a  junior  lien,  snch 
non-resident  party  cannot  have  the  cause  transferred  to  the  federal  conrts 
on  the  grround  of  a  controversy  "wholly  between  citizens  of  different 
states.'* 

8.  Contract :  by  agent  of  undisclosed  corporation  :  ratification 
of:  corporation  bound  bt.  One  H.,  as  the  a^ent  of  some  one  not 
named  in  the  contract,  entered  into  a  written  contract  with  the  plaintifiGi 
for  the  construction  of  a  railway,  under  circumstances  (see  opinion) 
which  justified  the  plaintiff  in  believeingr  that  H.  was  contracting  as  the 
agent  of  the  defendant  corporation.  The  defendant  corporation  by  sab- 
sequent  acts  (see  opinion)  recognized  and  ratified  the  contract  as  its 
own.  Held  that  it  could  not  afterwards  avoid  liability  under  the  con- 
tract, on  the  ground  that  H.  had  not  been  appointed  agent  of  the  corpor- 
ation by  its  proper  board  of  directors,  and  that  he  was  not  an  ofiioer  of 
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the  oompany  enstainiDg  such  relations  to  it  that  the  law  will  imply  his 
anthonty  to  bind  it  as  its  agent. 

4.  :     WAITER  OP  ONE   CONDITION    LEAYES   THE    OTHERS   INTACT. 

Where  one  of  the  conditions  of  a  contract  is  waived,  the  others  are  left 
intact;  and,  upon  the  performance  of  them,  a  recovery  may  be  had  upon 
the  original  contract  with  the  waived  condition  eliminated.  Edgerly  r. 
Farmers'  ins.  Co.,  43  Iowa,  587,  and  Woods  v.  Miller,  55  Id.,  163, 
followed. 

5.    :  AGREED  ARBITER  OP  DISPUTED  FACTS:  STANDING  OF  PARTIES  IN 

COURT.  Where  it  was  agreed  in  a  contract  for  the  construction  of  a 
railroad  that  the  company's  engineer  should  certify  to  the  performance 
of  the  work,  and  should  determine  all  questions  in  dispute  between  the 
I>arties,  held  that  this  did  not  preclude  the  builders  from  maintaining  an 
action  in  court  to  recover  of  the  company  the  balance  due  them  under  the 
facts  certified  by  the  engineer. 

6.  Praotioe:  misjoinder  of  causes:  how  assailed:  waiter  of.    A 

misjoinder  of  causes  of  action  is  waived,  unless  assailed  before  defense  is 
made,  by  motion  to  strike  out  the  cause  or  causes  improperly  joined. 
Code,  g  §  2632,  2633. 

Appeal  from  Polk  Circuit  Court. 
Friday,  April  25. 

The  petition  states  that  plaintiff  entered  into  a  written 
contract  with  tlie  Dee  Moines  &  St.  Louis  Eailroad  Company 
for  the  construction  of  a  portion  of  the  line  of  railway  of  said 
company  between  the  city  of  Des  Moines  and  Albia,  and  after- 
wards entered  into  a  certain  other  contract  with  said  company 
for  the  construction  of  a  certain  other  portion  of  said  railway ;  ^ 
(Copies  of  the  contracts  are  attached  to  and  made  a  part  of 
the  petition;)  that  the  plaintiffs  fully  performed  said  contracts 
upon  their  part,  except  as  to  the  stipulated  time  of  perform- 
ance, which  was  waived;  that  they  have  filed  in  the  oflSce  of 
the  clerk  of  the  district  court  of  Polk  county  a  suflScient 
statement  and  account  to  entitle  them  to  a  mechanic's  lien; 
that  said  company  has  failed  to  pay  for  the  work  and  labor 
done  under  said  contracts,  and  is  indebted  to  the  plaintiffs 
therefor. 

Tlie  Wabash,  St.  Louis  &  Pacific  Railroad  Company,  James 
F.  How,  and  others,  wei'e  made  defendants,  on  the  ground 
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that  they  claimed  some  interest  in  or  Hen  on  the  property  on 
which  a  mechanic's  lien  is  sought,  which  interest  or  lien, 
however,  it  was  stated  in  the  petition,  is  inferior  to  the  lien 
of  the  plaintiffs.  The  relief  asked  is  that  the  plaintiff  may 
recover  a  judgment  against  the  Des  Moines  &  St.  Louis  com- 
pany, and  that  for  the  amount  found  due  them  a  mechanic's 
lien  in  their  favor  may  be  established,  and  that  the  rights  of 
the  other  defendants  may  be  declared  inferior  to  those  of  the 
plaintiffs. 

The  Wabash  company  filed  a  petition  for  the  removal  of 
the  action  to  the  circuit  court  of  the  United  States,  and  asked 
the.court  to  make  an  order  to  this  effect,  which  was  refused. 
Separate  answers  were  filed  by  the  several  defendants  for 
whom  an  appearance  was  entered. 

The  Des  Moines  company  denied  that  it  entered  into  or 
was  a  party  to  the  contracts,  and  pleaded,  in  substance,  that 
the  plaintiffs  and  James  F.  How  entered  into  said  contracts, 
under  which  the  former  did  some  work,  but  as  to  the  extent 
and  value  thereof  the  defendant  had  no  knowledge,  informa- 
tion or  belief;  that  it  is  provided  in  said  contracts  that  ten 
per  cent  of  the  contract  price  shall  be  retained  by  said  How 
as  compensation  for  damages  sustained  by  the  failure  of  the 
plaintiffs  to  perform  said  contracts  on  their  part,  and  that  the 
plaintiffs  have  been  fully  paid  for  all  they  did;  "that,  if  the 
work  done  by  them  upon  said  road  shall,  at  the  rate  of  com- 
pensation provided  for  in  said  contracts— as  to  which  this 
defendant  has  not  sufficient  knowledge  or  information  to  form 
a  belief — exceed  the  amount  which  has  been  paid  therefor, 
said  excess  is  less  than  the  sum  of  ten  per  cent,  which  said 
contracts  provide  shall  be  retained  as  aforesaid,  and  that,  by 
reason  of  said  failure  so  to  perform  their  said  contracts,  this 
defendant  has  sustained  damages  in  a  sum  greater  than  the 
whole  amount  of  said  excess,  or  any  money  which  would  have 
become  payable  to  the  said  plaintiffs  upon  a  full  and  complete 
performance  of  said  contracts;"  that,  by  the  terms  of  said  con- 
tracts, the  amount  unpaid  upon  the  completion  thereof  was  to 
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be  certified  by  the  chief  engineer  of  said  railroad  company,  and 
that  the  same  did  not  become  dae  until  ninety  days  had  elapsed 
after  said  certificate  had  been  furnished ;  and  in  case  of  dispute 
between  the  parties  thereto  the  plaintiffs,  under  the  terms  of  the 
contracts,  waived  any  right  of  action  at  law  or  other  remedy, 
and  agreed  that  the  decision  of  the  chief  engineer  should  be  in 
the  nature  of  an  award,  and  be  final  and  conclusive  as  to  the 
claims  of  the  plaintiffs  under  said  contracts;  and  that  no 
such  certificate  has  been  obtained.  No  affirmative  relief  was 
asked. 

The  defendant.  How,  in  his  answer,  states  that  he  made  the 
contract  as  agent  of  the  "Wabash,  St.  Louis  &  Pacific  Rail- 
road Company,  and  denies  the  statements  in  the  petition,  and, 
in  substance,  pleaded  the  same  defenses  as  the  Des  Moines 
company. 

The  "Wabash  company  adopts  the  answer  of  How  and  the 
Central  Trust  Company.  It  is  not  deemed  material  to  state 
the  defenses  pleaded  by  the  latter  company.  To  the  answer 
of  How  there  was  a  reply. 

The  court  found  for  the  plaintiffs,  and  rendered  judgment 
against  the  Des  Moines  company,  and  established  a  mechan- 
ic's lien  as  asked  in  the  petition.     The  defendants  appeal. 

Parsons  &  RunnelU^  for  appellants. 

Wright^  Cummins  <&  Wright^  for  appellees. 

Seevees,  J. — I.  It  is  claimed  by  counsel  for  the  appel- 
lants that  the  court  erred  in  refusing  to  change  the  fornm  on 
1.  JUBI8DI0-  *^^  petition  of  the  Wabash  company.  Counsel 
movaiuffed-  agree  that  the  petition  asking  the  removal  to  the 
cSzeDsof'  federal  court  is  based  on  the  following  portion  of 
atoteau"  the  act  of  congress,  passed  March  3,  1875:  "And 

when  in  any  suit  mentioned  in  this  section  there  shall  be  a 
controversy  which  is  wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  as  between  them,  then 
either  one  or  more  of  the  plaintiffs  or  defendants  actually  in- 
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terested  in  such  controversy  may  remove  such  suit  into  the 
circuit  court  of  the  United  States  for  the  proper  district" 
The  petition  for  removal,  in  substance,  states  that  the  Wabash 
company  is  a  corporation  organized  under  the  laws  of  the 
state  of  Missouri,  and  that  the  controversy  between  it  and 
the  plaintiffs  can  be  fully  determined  between  them  without 
the  presence  of  the  Des  Moines  company.  The  petition  was 
filed  and  determined  before  the  answer,  was  filed  or  any  other 
pleading  which  presented  any  issue  of  law  or  fact  between  the 
parties,  which  any  court  was  called  on  to  determine.  This 
court  has  held  that,  under  such  circumstances,  the  case  cannot 
be  removed  to  the  federal  court.  Stanhrmigh  v.  Griffin^  52 
Iowa  112;  Boaler  v.  BoogCy  64  Id.,  251.  But  it  is  said,  the 
federal  courts  hold  otherwise.  Possibly  this  is  so,  but  our 
attention  has  not  been  called  to  any  decision  of  the  supreme 
court  of  the  United  States  so  holding.  We,  therefore,  are 
not  disposed  to  overrule  the  cases  above  cited. 

But,  conceding  that  we  are  in  error  in  this  respect,  we 

are  not  satisfied  that  this  is  a  controversy  wholly  between 

citizens  of  different  states.     The  material  qnes- 

— -— ':  facts    tion  is  whether   the  Des  Moines   company    is 

not  warrant-  ^     •' 

in«-  indebted  to  the  plaintiffs,  and  whether  the  latter 

are  entitled  to  a  mechanic's  lien.  It  is  self-evident  that  the 
controversy  is  primarily  beteween  the  Des  Moines  company 
and  the  plaintiffs.  If  there  is  no  debt,  or  if  there  is  but  the 
plaintiffs  are  not  entitled  to  a  lien,  then  the  Wabash  company 
has  no  interest  in  this  controversy.  If  there  should  b.e  a 
transfer  to  the  federal  court,  the  questions  above  stated  must 
be  determined  by  that  court,  and  we  apprehend  tliat  it  would 
not  do  this  without  the  presence  of  the  Des  Moines  company. 
If  the  Wabash  company  is  entitled  to  have  this  cause  trans- 
ferred to  the  federal  courts,  then  it  will  follow  that  every  case 
brought  by  a  citizen  of  this  state  in  the  state  courts  to  fore- 
close a  mortgage,  in  which  action  a  non-resident  is  made  a 
party  for  the  purpose  of  cutting  off  a  junior  lien,  such  non- 
resident may  have  the  case  transferred  to  the  federal  courts. 
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"When  the  supreme  court  of  the  United  States  so  decides,  it 
may  be  our  duty  to  follow  such  ruling. 

II.    The  contracts  on  their  face  show  that  they  were  en- 
tered into  and  executed  by  the  plaintiffs  as  party  of  the  first 
part,  and  James  F.  How,  agent,  of  the  second 
by  agent  of  *    part.    The  contracts  do  not  show  for  whom  How 

undisclosed       *" 

cowrtiion :  was  agent,  and  the  plaintiffs  seek  to  recover  on 
tionhoSS&'  the  ground  that  they  were  made  with  the  Des 
^y*  Moines  company,  and  that  How  was  its  agent; 

or,  if  this  be  not  so,  then  it  is  claimed  that  the  company  so 
acted  as  to  induce  the  plaintiffs  to  believe  that  How  was  its 
agent  and  that  he  contracted  for  said  company.  The  defend- 
ants claim,  as  we  understand,  that  How  was  agent  of  and 
made  the  contracts  for  the  "Wabash  company.  We  find  from 
the  evidence  that  the  latter  company,  in  1881,  desired  to  con- 
struct, or  have  constructed,  a  line  of  railroad  from  Albia  to 
Des  Moines,  and,  for  some  reason  satisfactory  to  it,  preferred 
to  have  the  road  constructed  by  and  in  the  name  of  an  Iowa 
corporation.  To  effect  this  object,  it  made  an  arrangement 
with  four  gentlemen,  Clarkson,  Runnells,  Polk  and  Hubbell, 
whereby  they  were  to  organize  a  corporation  under  the  laws 
of  this  state,  and  the  persons  just  named  were  to  take  suffi- 
cient stock  therein  to  enable  then  to  act  as  directors  and  offi- 
cers of  the  company,  and  the  Wabash  company  was  to  fur- 
nish a  subscriber  for  all  the  balance  of  the  stock,  and  such 
subscriber,  or  the  Wabash  company,  was  to  famish  the 
money  for  the  purpose  of  constructing  the  road.  The  gentle- 
men above  named  were  to  contribute  their  services  upon 
terms  satisfactory  to  the  parties.  The  result  of  this  arrange- 
ment was  the  formation  of  the  defendant,  "  The  Des  Moines 
&  St.  Louis  Railroad  Company,"  of  which  Mr.  Clarkson  was 
chosen  president.  The  defendant.  How,  is  the  subscriber 
furnished  by  the  Wabash  company,  and  we  presume  he  held 
the  stock  in  trust  for  that  company.  Mr.  Clarkson  caused  to 
be  published  in  the  public  journals  the  following: 
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"PEOP08AL8    WANTED. 

"OFFIOE  OF  DES  MOINES  A  ST.  LOUIS  BAILROAD  CO.  ) 
"DES  MOINES,  APBIL  6,  1881.  J 

"  Bids  are  invited  for  the  grading  and  bridging  of  the  first 
twelve  or  fifteen  miles  south-easterly  from  the  city  of  Des 
Moines,  on  the  Des  Moines  ife  St.  Louis  Railroad.  Bids  will 
be  received  for  the  grading  and  bridging  together,  or  sepa- 
rately. Profiles  and  specifications  can  be  seen  at  the  office 
of  the  company  in  Des  Moines,  on  and  after  April  15.  Bids 
will  be  opened  at  11  o'clock  a.  m.,  April  20.  Good  and  suffi- 
cient bonds  will  be  required.  The  company  reserves  the  right 
to  reject  any  or  all  bids.  The  rest  of  the  line — some  sixty 
miles — will  be  ready  to  let  in  sections  as  fast  as  located. 

"J.  S.  Clabkson, 

''President:' 

In  pursuance  of  the'  foregoing,  the  plaintiffs  made  a  bid  for 
the  work,  and  gave  the  same  to  Mr.  Olarksou,  president  of 
the  company,  in  its  office  in  Des  Moines,  where  they  saw  the 
profiles  and  specifications  in  the  office  of  the  chief  engineer 
of  the  company.  A  few  days  after  the  first  bid  was  so  made, 
the  chief  engineer  informed  plaintiffs  that  their  bid  was  too 
high,  and  they  agreed  to  take  less,  and  tlien,  as  one  of  the 
plaintiffs  testifies,  a  contract  was  entered  into  between  the 
officers  of  the  company  and  the  plaintiffs,  but  the  same  was 
not  reduced  to  writing  until  afterwards.  How  was  not  present 
at  this  time,  and  took  no  part  in  the  negotiations.  The  sec- 
ond contract  was  made  at  the  office  of  the  president  of  the 
company,  and  there  were  then  present  Mr.  Clarkson,  How, 
the  chief  engineer,  Mr.  Merrill  and  the  plaintiffs.  The  latter, 
Clarkson,  How  aiid  Merrill  made  the  second  contract.  That 
is,  as  we  understand,  the  arrangement  was  satisfactory  to  all 
of  them.  ^ 

The  plaintiffs  commenced  work  under  the  contracts  thus 
entered  into,  and  not  until  about  three  weeks  afterwards  were 
they  reduced  to  writing,  and  then  the  plaintiffs  saw  and  had 
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knowledge  for  the  first  time  that  the  written  contracts  were 
executed  by  How,  as  agent. 

Ainsworth  and  Gibson  were  the  engineers,  and  they  were 
employed  by  the  Des  Moines  Company.  The  contracts  pro- 
vide that  monthly  estimates  of  the  work  done  should  be  made 
by  the  engineers,  and  these  formed  the  basis  of  the  compen- 
sation the  plaintiffs  were  each  month  entitled  to  receive. 
Such  estimates  were  made  from  time  to  time,  and  the  first  is 
as  follows: 

"DES  MOINKS  A  ST.  LOIHS  RAILROAD. 

^'Contract  for  grading  and  bridging  sections  3  to  15.  First 
monthly  estimate,  June  1,  1881. 

''Fltnn  &  GuooERTY,  Cofitractors, 

"Estimate $4,084.00 

Deduct  10  per  cent 408.40 

"Balance %$3,765.60 

"D.  n.  Ainsworth,  Cldef  Engineer. 
"June  4,  1881." 

The  other  monthly  estimates  are  the  same  in  substance  as 
the  foregoing,  exce4)t  as  to  the  quantity  of  work  done  and  the 
amount  due  the  contractors.  There  was  also  a  final  estimate 
made  by  said  engineers,  showing  the  total  amount  of  ^work 
done  and  material  furnished  by  the  plaintiffs,  and  stating  the 
amount  of  compensation  they  were  entitled  to  receive,  the 
amount  paid,  and  the  amount  due  them  under  the  contracts. 
Mr.  Clarkson,  as  president,  wrote  the  plaintiffs:  "  The  draft 
for  your  first  estimate  has  arrived,  and  you  will  please  come 
to  the  oflSce  and  get  it."  There  are  several  other  letters  writ- 
ten by  the  president  and  chief  engineer,  tending  to  show  that 
they  regarded  the  Des  Moines  company  as  the  contracting 
party. 

H.  A.  Huff,  claiming  to  be  a  sub-contractor  under  the 
plaintiffs,  commenced  an  action  to  establish  a  mechanic's  lien 
on  the  road.  The  Des  Moines  company  appeared  and,  answer- 
'-     Vol.  LXIII— 32 
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ing  the  petition,  stated  that  it  entered  into  a  contract  with  the 
plaintiffs  to  grade  and  otherwise  construct  said  road,  and  that 
said  company  had  paid  plaintiffs  the  foil  amount  dne  them, 
without  notice  or  knowledge  of  the  claim  sued  on.  This  an- 
swer was  verified  by  Mr.  Hubbell,  secretary  of  said  com- 
pany. To  this  answer  there  was  attached  as  an  exhibit  one 
of  the  contracts  sued  on  in  this  case. 

To  the  foregoing  evidence  counsel  for  the  defendants  ob- 
ject, and  state  their  legal  proposition  as  follows:  "Before 
any  person  assuming  to  act  as  agent  of  a  corporation  can 
bind  it,  his  agency  must  be  shown  in  one  of  two  ways;  First, 
by  his  appointment  by  its  proper  board  of  directors,  or.  Second, 
by  the  fact  that  he  was  himself  an  officer  of  the  corporation, 
sustaining  such  a  rekition  to  it  that  the  law  will  imply  the 
authority."  There  is  no  evidence  tending  to  show  that  there 
ever  was  a  meeting  of  the  directors  of  the  Des  Moines  com- 
pany, and  it  may  be  conceded  that  How  did  not  sustain  such 
relations  to  the  company  as  to  bind  it  by  his  acts  and  repre- 
sentations.  The  question,  then,  is,  for  whom  was  How  act- 
ing when  he  executed  the  contracts  as  agent,  or  for  whom 
were  the  plaintiffs  justified  in  believing  he  was  so  acting? 

The  scheme,  as  we  have  seen,  was  to  construct  the  road  in 
the  name  of  a  local  organization.  The  local  company,  of 
course,  is  the  legal  owner  of  the  right  of  wiy,  road-bed,  and 
franchise.  The  officers  of  the  company  advertised  for  bids 
and  entered  into  contracts  for  the  construction  of  the  road. 
When  the  contracts  were  reduced  to  writing,  it  was  stated 
therein  that  How  contracted  as  agent  for  an  undisclosed  prin- 
cipal. Such  principal  is  either  the  "Wabash  or  Des  Moines 
company.  Why  should  the  plaintiffs  snppose  they  were  con- 
tracting with  the  Wabash  company?  They  had  no  negotia- 
tions with  that  company,  but  all  the  negotiations  were  with 
the  Des  Moines  company.  Clearly  they  bid  for  the  work  under 
the  belief  that  it  was  to  be  done  by  the  Des  Moines  company. 
In  substance,  the  president  of  the  company  said  or  repre- 
sented that  this  company  proposed  to  construct  a  railroad; 
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what  will  you  do  the  work  and  forniBh  the  necessary  mate- 
rials fort  When  thfi  company  was  sned  by  a  sub-contractor, 
it  defended  the  action  by  asserting  that  it  had  contracted  with 
plaintiff  and  had  paid  them.  The  work  has  been  done,  and 
the  Des  Moines  company  is  the  l«gal  owner  thereof,  and  re- 
fuses to  pay  for  the  construction  of  a  railroad  owned  by  it,  oti 
the  ground  that  it  neyer  contiacted  or  agreed  with  the  plaint- 
iffs that  they  should  work  and  labor  for  it. 

At  one  time  Mr.  Clarkson  wrote  the  plaintiffs:  "  We  shall 
expect  you^  under  your  contract  with  us,  to  adjust  this  and. 
all  other  such  matters,  withont  further  trouble  to  us.''  If 
the  contract  was  with  the  Wabash  company,  why  did  the  offi- 
cers of  the  Des  Moines  company  take  charge  of  the  operation, 
and  why  in  fact  was  the  latter  compfuiy  formed? 

We  think  the  acts,  declarations  and  conduct  of  Mr.  Clark-, 
son,  president  of  the  Des  Moines  company,  and  by  whose  acts 
and  conduct  the  company  is  clearly  bound,  when  i^onsidered 
in  connection  with  the  facts  and  circumstances,  clearly  and 
sufficiently  show  that  the  contract  was,  and  must  necessarily 
have  been,  made  by  How,  as  agent  of  and  ibr  the  Des  Moines 
company,  and  that  the  plaintiffs  had  the  right  to  so  believe, 
and  that  the  Des  Moines  company,  so  far  from  repudiating 
the  contract  made  by  How,  have  ratified  and  adopted  it. 

III.  The  contracts  provide  that  the  work  shall  be  done 
within  a  specified  time,  but  it  was  not  completed  until  some- 
4. :         time  afterwards.    Plaintiffs  claim  that  the  time  of 

waiver  of  one  ,.  .      i       r^  i.        ^i  . 

condiuon        performance  was  waived.     Ooncedmff  this,  coun- 

leaves  others  *  ^ 

intact.  Bel  insist  that«  where  there  is  a  special  contract, 

there  can  be  no  recovery  under  an  implied  contract.  This  may 
be  conceded.  ]3nt  here  there  has  been  a  waiver  of  the  time  of 
performance.  In  effect,  such  provision  must  be  regarded  as 
having  been  eliminated  from  the  contracts.  But  all  the  other 
provisions  remain  intact,  and,  as  there  has  been  performance, 
why  should  there  not  be  a  recovery  under  the  contracts. 
The  plaintiffs  do  not  set  up  an  excuse  for  not  performing, 
but  that  in  truth  and  in  fact,  because  of  the  acts  of  the  par- 
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ties,  the  contracts  fail  to  stipulate  when  the  plaintiffs  were  to 
perform.  We  may  as  well  saj  here  as  elsewhere  that  the  evi- 
dence  clearly  and  without  doubt  shows  the  waiver.  That  it 
is  proper  to  declare  on  a  contract  and  set  up  a  waiver  of  any 
of  the  conditions,  was  substantially  held  in  Edgerly  v. 
Farmer^  Ins.  Co,^  43  Iowa,  687,  and  Woods  v.  Miller^  66 
Id.,  168.  We  think  plaintiffs  are  entitled  to  recover  on  the 
contract. 

lY.  It  is  insisted  that  the  plaintiffs  have  taken  collateral 
security  for  the  payment  of  the  indebtness,  and,  therefore, 
under  the  statute,  they  are  not  entitled  to  a  lien.  We  deem 
it  sufficient  to  say  that  we  are  unable  to  concur  in  this  propo- 
sition, and  deem  it  unnecessary  to  state  our^reasons  at  length. 

V.  The  following  provisions  are  contained  in  the  con- 
tracts: 

"  (1)     The  party  of  the  second  part  hereby  agrees  to  pay 
THRSAMBss    thc  party  of  the  first  part,  upon  the  certificate  of 
ante.  '  the  chief  engineer  that  the  work  has  been  per- 

formed in  accordance  with  the  contract  and  specifications. 

"(2)  Payments  shall  bo  made  on  or  before  the  20th  day 
of  each  month  on  the  certificate  of  the  engineer,  for  work 
done  to  the  end  of  ^the  previous  month,  deducting  ten  per 
cent  from  the  value  of  such  work  as  an  agreed  compensation  for 
damages,  to  be  retained  forever  by  the  second  party,  in  case 
of  failure  by  the  first  party  to  complete  the  whole  amount  of 
the  work  embraced  in  this  contract  according  to  the  several 
stipulations  of  this  agreement. 

"(3)  All  other  sums  remaining  unpaid  the  party  of  the 
second  part  agrees  to  pay  the  party  of  the  first  part  within 
ninety  days  after  all  the  covenants  and  undertakings  of  the 
party  of  the  first  part  hereunder  shall  have  been  completely 
performed,  and  the  chief  engineer  shall  have  certified  thereto. 

'((4)  It  is  mutually  agreed  that  the  decision  of  the  chief 
engineer  shall  be  final  and  conclusive  in  case  of  any  dispute 
wliich  may  arise  between  the  parties  to  this  agreement,  rela- 
tive to  or  touching  the  same;  and  each  of  said  parties  does 
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hereby  waive*  any  right  of  action  at  law,  or  other  remedy-" 
'  It  is  insisted  that  the  foregoing  stipulation  as  to  procuring 
the  certificate  of  the  engineer  is  a  condition  precedent,  and 
that  this  action  cannot  be  maintained,  because  it  has  not  been 
shown  that  such  certificate  has  been  procured.  The  provision 
in  substance,  is,  that  payments  are  to  be  made  on  the  certifi- 
cates of  the  engineer,  and  the  final  estimate  is  to  be  paid 
within  ninety  days  after  the  engineer  certifies  that  the  plaint- 
iffs have  fully  performed  on  their  part  It  seems  to  us  that 
the  final  estimate  made  by  the  engineer  covers  the  whole 
ground,  and  that  it  shows  that  the  plaintiffs  have  fully  per- 
formed, except  as  to  the  time  of  performance  stipulated  in 
the  contracts.     Such  estimate  is  as  follows: 

"  Des  Moines  &  St.  Louis  Railroad  Company.  Bridging 
and  grading  sections  16  to  42  inclusive.  Flynn  &  Guggerty, 
contractors."  Then  follows  an  itemized  statement  of  the 
material  furnished  and  the  work  done,  with  the  price  fixed 
by  the  contracts.  The  amount  paid  the  plaintiffs  and  the 
amount  due  them  is  stated,  and  it  is  signed  by  the  engineer. 
This  includes  all  the  engineer  could  certify  to,  except  the 
time  of  performance;  and,  as  we  have  said,  there  was  no  pro- 
vision in  the  contracts  as  to  the  time  of  performance,  and 
hence  the  engineer  could  not  certify  in  relation  thereto. 

We  are  at  a  loss  to  conceive  what  there  was  for  the  engineer 
to  certify  to  except  what  is  stated  in  the  final  estimate.  Our 
attention  is  not  called  to  any  deficiency,  except  as  to  the  time 
of  performance.  The  contract,  as  it  now  stands,  simply  pro- 
vides that  the  plaintiffs  shall  do  certain  work  and  furnish 
certain  materials.  The  engineer,  in  substance,  certifies  that 
this  has  been  done,  and  therefore  the  claimed  condition  prece- 
dent has  been  complied  with. 

VI.  It  is  next  insisted  that  the  only  remedy  for  a  breach 
of  the  contract  is  that  the  engineer  must  determine  all  ques- 

5. :         tions  in  dispute  between  the  parties.     As  we 

terof  d)8-  *    have  said,  the  enfi^ineer  has  ascertained  and  certi- 

i)ut6<l  facts  s 

Htaiidingof     fied  the  amount  due  the  plaintiffs  under  the  con- 
parties  in  ^ 

<^"^  .         tracts.    But  he  has  no  power  to  enforce  his  find- 
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ing,  and  therefore  an  appeal  to  the  courts  is  reqnired  to 
enforce  what  the  engineer  has  in  substance  determined  that 
the  defendants  should  pay.  There  is  no  dispute  for  the  en* 
engineer  to  settle.  The  defendant  obstinately  refuses  to  pay 
the  amount  the  engineer  has  certified  to  be  due.  In  our 
opinion,  all  questions  of  fact  sufficient  to  enable  the  plaintiffs 
to  recover,  or  to  enforce  through  the  coarts  the  finding  of  the 
engineer,  have  been  certified  by  the  latter. 

VII.  It  is  insisted  that  the  reserved  ten  percent  must  be 
regarded  as  liquidated  damages;  that  is,  the  claim  is  that  the 
THK  8AMB  M  plalutiifs  failed  to  perform  within  the  stipulated 
Mite.  time,  and  for  this  breach  the  defendant  is  entitled 

to  retain  the  ten  per  cent  as  liquidated  damages.  But,  as  we 
have  said,  the  stipulation  as  to  time  was  waived  or  eliminated 
from  the  contract.  As  the  plaintiffs  have  performed  the  con- 
tract, the  defendant  is  not  entitled  to  any  sum  as  liquidated 
damages. 

YIIL  It  is  said:  ^^If  plainti£b  fSeiiled  to  perform  their 
contracts  according  to  their  tiBrms,  either  as  to  time  or  in  any 
other  respect,  and  such  failure  would  not  entirely 
defeat  the  action,  and  if  the  ten  per  cent  agreed 
upon  as  compensation  cannot  be  sustained  as  such,  defendants 
are  still  entitled  to  the  amount  of  their  loss  in  consequence 
of  plaintiffs'  failure  to  perform."  It  will  be  observed  that 
this  proposition  is  based  upon  the  assumed  fact  that  the 
plaintiffs  had  fiiiled  to  perform.  But  as  we  have  found  that 
they  fully  performed  the  contracts  on  their  part,  the  proposi- 
tion above  stated  has  no  application  to  this  case. 

IX.  It  is  lastly  insisted  that  the  Court  erred  in  rendering 
a  personal  judgment  against  the  Des  Moines  company,  and 
6.  PBACTicB :  in  establishing  a  lien  in  the  same  action.  It  is 
^ui^s^:  how  provided  by  statute  that  ^^the  action  for  meehan- 
waiverof.  ie's  lien  shall  be  prosecuted  by  equitable  proceed- 
ings, and  therewith  shall  no  other  cause  of  action  be  joined." 
Code,  §  2510.  It  is  assumed  that  there  are  two  independent 
causes  of  action  stated  in  the  petition,  one  at  law  and  the 
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Other  in  equity.  Ooaceding,  for  the  parposes  of  this  case, 
that  there  is  a  misjoinder  of  causes  of  action,  and  tnming  to 
the  statute  to  ascertain  what  the  remedy  in  such  case  is,  we 
lind  that,  <<at  any  time  before  the  defense,"  the  court  ^^shall, 
on  motion  of  the  defendant,  strike  out  of  the  petition  any 
cause  or  causes  of  action  improperly  joined  with  others.'^ 
Code,  §  2632.  "All  objections  to  the  misjoinder  of  causes  of 
action  shall  be  deemed  to  be  waived  unless  made  as  provided 
in  the  last  section.'*  Code,  §  2633.  If  the  motion  had  been 
made  and  sustained,  the  only  effect  would  have  been  a  division 
of  the  causes  of  action;  but  both  could  have  been  prosecuted* 
By  failing  to  file  the  motion,  the  objection  now  urged  was 
waived.  Grant  v.  McCarty^  38  Iowa,  468 ;  Sinea  v.  The 
Wiite  Breast  Coal  <&  Mining  Co.j  48  Id.,  296. 

Affibmed. 


WOODWOKTH   V.    AnDEBSON. 

1.  Oertifloate  of  Deposit:  fraudui.bnt  altebation  of:  no  kecov- 
EBT  ON  ORiom  All  CONSIDEBATIDN.    Whete  a  certificate  of  deposit  was 

given  '^payable  thirty  days  after  date,  with per  cent  per  annum/' 

and  there  wan  no  agreement  to  pay  ten  per  cent,  and  the  holder,  when 
about  to  sell  it  to  plaintiff,  and  to  aid  such  sale,  represented  that  the 
agreement  was  for  ten  per  cent  interest,  and  that  the  blank  was  left  l^ 
nustake,  whereupon,  in  his  presence  and  that  of  plaintiff,  plaintiff's 
agent  inserted  the  fig^ures  **10'*  in  the  blank,  and  plaintiff  took  the  cer- 
tificate, held  that  the  alteration  was  fraudulent,  and  rendered  the  certi- 
ficate void,  and  that  no  action  could  be  maintained  against  the  maker, 
either  upon  the  certificate  itself,  or  npon  the  original  consideration  for 
which  it  was  given. 

Appeal  from  Polk  CirevU  Co^rt. 

Fbidat,  Apbil  25. 

AonoN  upon  a  certificate  of  deposit  made  by  tlie  defend- 
ant as  a  private  banker.     By  way  of  a  second  count,  the 
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plaintiff  declares  on  account  for  money  for  which  the  certifi- 
cate was  given.  There  was  a  trial  to  a  jury,  and  verdict  and 
judgment  were  rendered  for  the  plaintiff.  The  defendant  ap- 
peals. 

WUUam  Kennedy^  for  appellant. 

Barcroft  cfe  Oatch^  for  appellee. 

Adaks,  J. — The  nndispnted  evidence  in  this  case  showed 
that  the  certificate  was  materially  altered.  The  conrt  in- 
structed the  jury,  in  substance,  that  if  the  alteration  was  not 
fraudulent  the  plaintiff  could  recover  upon  the  verbal  con- 
tract  out  of  which  the  certificate  originated;  but  if  the  alter- 
ation was  fraudulent  the  plaintiff  could  not  recover.  It  also 
instructed  the  jury  that  the  burden  was  upon  the  plaintiff  to 
show  that  the  alteration  was  not  fraudulent.  The  defendant 
insists  that,  not  only  did  the  plaintiff  fail  to  show  that  the 
alteration  was  not  fraudulent,  but  that  the  undisputed  evi- 
dence shows  that  it  was. 

In  our  opinion  the  defendant's  position  must  be  sustained. 
The-  certificate  was  issued  to  one  Lehman,  who  sold  and  trans- 
ferred it  to  the  plaintiff.  The  certificate,  as  issued,  contained 
the  following  words:     "Payable  thirty  days  after  date,  with 

per  cent  per  annum."    A  printed  form,  as  we  infer,  was 

used,  in  which  a  blank  was  left  before  the  words  "per  cent," 
for  the  insertion  of  the  figure  or  figures  denoting  the  rate  of 
interest,  where  more  than  six  per  cent  was  agreed  upon.  In 
the  certificate  in  question,  the  blank  was  not  filled,  and  the 
certificate  by  its  terms  drew  interest  only  at  the  rate  of  six 
per  cent.  When  the  certificate  was  offered  by  Lehman  to  the 
plaintiff,  one  Kellogg,  who  appears  to  have  been  acting  as  an 
advisor  to  the  plaintiff,  observed  the  blank,  and  appears  to 
have  called  Lehman's  attention  to  it,  stating  that  there  had 
been  a  previous  understanding  that  the  purchase  by  plaintiff, 
which  had  been  contemplrfed,  should  be  of  a  certificate  which 
should  bear  ten  per  cent  interest.     Lehman  said  that  it  was 
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understood  by  Anderson  that  the  certificate  should  bear  ten 
per  cent  interest,  but  that  he  neglected  to  insert  it.  There- 
upon Kellogg  filled  the  blank  by  inserting  the  figures  "10," 
and  the  certificate  was  sold  and  transferred  by  Lehman  to  the 
plaintiff.  The  alteration  was  made  in  the  presence  of  both 
Lehman  and  the  plaintiff,  and,  so  far  as  the  evidence  shows, 
during  the  pendency  of  the  negotiation  for  the  purchase. 

Anderson  did  not  in  fact,  as  the  undisputed  evidence  shows, 
agree  that  tlie  certificate  should  bear  ten  per  cent  interest, 
and  Lehman's  statement  appears  to  have  been  made  solely 
with  the  view  of  making  the  sale.  While  he  did  not  make  the 
alteration  with  his  own  hand,  he  induced  Kellogg  to  make  it, 
and,  with  knowledge  of  the  wrongful  alteration  as  made,  he  sold 
and  transferred  the  certificate  to  the  plaintiff,  and  fully 
adopted  Kellogg's  act.  Ko  discussion  is  necessary  to  show 
that  such  alteration  was  fraudulent.  The  certificate,  then,  be- 
came void.  The  original  cause  of  action  upon  the  account 
was  lost  by  merger,  and  the  circumstances  under  which  the 
certificate  became  void  were  not  such  as  to  justify  a  court  in 
holding  that  the  original  cause  of  action  was  revived  by  rea- 
son of  the  fact  that  the  certificate  became  void. 

Several  questions  have  been  presented 'which  we  have  not 
specifically  noticed.  Some  of  them  are  sufSciently  disposed 
of  by  the  views  above  expressed,  and  as  to  others  it  is  un- 
necessary to  make  any  ruling.  Among  the  latter  is  the  ques- 
tion arising  upon  the  motion  by  the  appellee  to  strike  out  cer- 
tain affidavits  filed  by  plaintiff.  These  affidavits  have  not 
been  considered  —the  conclusion  which  we  have  reached  ad- 
verse to  the  appellee  being  upon  a  different  ground. 

Kevebsed. 
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The  Minneai*olis  Mill  Co.  v.  Jamison. 

1 .  Fraudnlexit  CDnroyanee :  byidbitob  not  bstablishino.  The  eri- 
dence  in  this  oase  oonsideiedf  (see  opinioo,)  and  held  iasafficient  to  sup- 
port a  decree  setting  aside  certain  deeds  and  mortgages  as  being  with- 
out  consideration  and  in  fraud  of  creditors. 

Appeal  from  Hancock  District  Cowrt. 

Feidat,  Apeil  25. 

Thi8  is  an  action  by  which  it  is  sought  to  cancel  and  set 
aside  certain  conveyances  and  mortgages,  upon  the  ground 
that  they  were  executed  without  consideration,  and  in  fraud 
of  the  plaintiff,  who  is  a  creditor  of  E.  W.  Jamison.  There 
was  a  trial  by  the  court,  and  a  decree  was  entered  canceling  a 
mortgage  held  by  John  Jamison  upon  certain  real  estate.  The 
defendant  appeals. 

Brown  c6  Portmany  for  appellant. 
No  appearance  for  appellee. 

EoTHEOOK,  Oh.  J: — It  appears  from  the  averments  of  the 
petition  that  E.  W.  Jamison  was  insolvent,  and  that  he  was 
the  owner  of  certain  land  which,  on  the  1st  day  of  June,  1880, 
he  conveyed  to  one  Olcutt,  and  that  Olcutt  conveyed  the  same 
to  Jane  Jamison,  who  is  the  wife  of  E.  W.  Jamison,  and 
that  on  the  12th  day  of  June,  1880,  Jane  Jamison  executed 
a  mortgage  thereon  to  the  appellant,  John  Jamison.  The 
plaintiff  commenced  an  action  against  E.  W.  Jamison  on  the 
12th  day  of  June,  1880,  to  recover  an  indebtedness  due  to  it, 
and  on  the  13th  of  June  levied  an  attachment  upon  the  mort- 
gaged property.  It  is  charged  that  the  conveyance  from 
E.  W.  Jamison  to  Olcutt,  and  the  mortgage  to  John  Jami- 
son, were  without  consideration,  and  that  they  were  made 
and  received  with  the  intent  and  purpose  to  enable  E.  W. 
Jamison  to  defraud  his  creditors,  and   that  the  mortgage 
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was  not  delivered  to  John  Jamison  until  after  the  levy  of 
the  plaintiff's  writ  of  attachment. 

The  answer  of  John  Jamison  admits  that  the  conveyances 
and  mortgages  were  made,  and  avers  a  want  of  information 
or  belief  as  to  the  object  or  purpose  with  which  the  convey- 
ances were  made,  and  avers  that  tbe  mortgage  given  by  Jane 
Jamison  to  defendant  was  to  secure  a  honafide  debt,  and  that 
it  was  delivered  to  defendant  before  the  levy  of  the  writ  of 
attachment,  and  without  any  fraudulent  purpose  or  intent. 

It  was  stipulated  in  writing  that  the  evidence  in  the  case 
should  be  taken  in  the  form  of  depositions,  and  a  time  was 
fixed  in  the  stipulation  within  which  each  party  should  com- 
plete the  taking  of  his  testimony.  No  depositions  were  taken 
by  either  party,  and  at  the  next  term  of  court  the  plaintiff 
insisted  that  the  cause  should  be  tried.  The  defendant  filed 
a  motion  for  continuance,  which  was  overruled. 

The  plaintiff  introduced  certain  record  evidence,  among 
which  was  a  conveyanca  of  the  land  from  R.  W.  Jamison  and 
wife  to  John  Olcutt,  dated  June  2,  1880,  a  mortgage  from 
Jane  and  R  W.  Jamison  to  John  Jamison,  signed  and  ac- 
knowledged June  12, 1880,  and  a  certificate  of  the  recorder  of 
deeds  of  Hancock  county  that  there  are  no  other  deeds  or 
mortgages  of  record  relating  to  or  affecting  the  land  in  ques- 
tion.    On  this  evidence,  a  decree  for  plaintiff  was  entered. 

We  are  very  clearly  of  the  opinion  that  the  decree  is  not 
supported  by  the  evidence.  The  plaintiff  in  its  petition  con- 
cedes that  Olcutt  conveyed  the  land  to  Jane  Jamison,  and 
that  her  mortgage  to  John  Jamison  was  prior  in  date  to  the 
levy  of  the  attachment  It  is  very  plain  that  it  was  incum« 
bent  on  the  plaintiff  to  prove  that  the  deed  to  Olcutt  and  the 
conveyance  from  him  to  Jane  Jamison  were  fraudulent,  and 
that  the  mortgage  to  John  Jamison  was  either  fraudulent,  or 
was  not  delivered  until  after  the  levy  of  the  attachment.  As 
it  appears  to  us,  there  was  an  entire  failure  to  support  the 
charges  of  fraud  by  any  evidence;  and  we  think  there  should 
have  been  a  decree  dismissing  plaintiff's  petition. 

Reversed. 
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[130    378,  ,    ,    J,    „ J. 

'       ^         1.  Indictment:  wot  atdbd  bt  iirrBBn>icBin>:  oBSTBucnow  of  hioh- 
13B     9^  WAT  BT  BAiLWAT  OOMFAIYT.    An  indiotmeot  cannot  be  aided  by  in- 

tendmeni,  nor  omissions  therein  supplied  by  construction;  and  where 
the  acts  charged  may,  under  certain  circumstances,  be  lawful,  and  these 
circumstances  are  not  ne^tived,  the  indictment  is  insufficient,  eren 
thouprh  it  be  alleged  that  the  acts  charged  were  willfully  and  unlawfully 
done.  So  held  in  this  case,  where  the  indictment  charged  defendant 
with  the  obstruction  of  a  highway,  without  alleging  that  the  acts  charged 
were  not  done  in  the  construction  of  a  railway,  or,  if  so,  that  it  did  not  put 
the  highway  in  repair  within  the  time  required  by  statute.    See  Code,  § 


Appeal  from  Jdsper  District  Court. 

Faiday,  April  25. 

The  defendant  was  indicted  and  convicted  for  obstructing 
a  highway,  and  appeals  to  this  conrt. 

J2.  A.  Sankey,  for  appellant 

Smith  McPhersoTiy  Attorney-general^  for  the  State. 

BfiOK,  J. — I.  The  indictment  is  in  the  following  language: 
"The  grand  jury  of  the  county  of  Jasper,  in  the  name  and 
by  the  authority  of  the  State  of  Iowa,  accuse  the  Chicago, 
Burlington  &  Pacific  Railroad  Company  of  the  crime  of  ob- 
structing a  public  highway,  committed  as  follows: 

"The  said  defendant,  on  the  1st  day  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-two,  in 
the  county  aforesaid,  then  and  there  being  a  company  organ- 
ized and  doing  business  within  the  state  of  Iowa,  under  and 
by  virtue  of  the  laws  thereof,  did  willfully  and  maliciously 
dig,  plow  up  and  scrape  the  public  highway,  and  did  throw  up  a 
high  embankment  of  earth,  and  dig  out  and  make  a  deep  ex- 
cavation across,  along,  in  and  upon  the  public  highway  at  a 
point  where  the  said  railroad  crosses  the  said  highway  on  the 
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east  side  of  section  No.  21,  in  township  No.  79  north,  of 
range  No.  18  west,  in  said  county,  thereby  wholly  obstruct- 
ing and  hindering  the  free  use  of  said  highway  by  the  public, 
contrary  to  law." 

A  demurrer  to  the  indictment,  on  the  ground  that  it  does 
not  allege  facts  which  constitute  an  oifense  under  the  laws  of 
the  state,  was  overruled.  Upon  a  trial,  a  verdict  of  guilty 
was  had,  and  judgment  rendered  thereon.  The  demurrer,  in 
our  opinion,  ought  to  have  been  sustained.  As  the  question 
arising  upon  the  decision  of  the  court  below  is  decisive  of 
the  cade,  others  discussed  by  counsel  need  not  be  considered. 

II.  Code,  §  1262,  provides  that  a  railway  corporation 
"may  raise  or  lower  any  turnpike,  plauk  road  or  other  high- 
way, for  the  purpose  of  having  its  railway  cross  over  or  un- 
der the  same;  and  in  such  case  said  corporation  shall  put 
such  highway,  as  soon  as  may  be,  in  as  good  repair  and  condi- 
tion as  before  such  alteration  at  such  place  of  crossing." 

Under  this  section,  it  is  lawful  for  a  corporation  to  con- 
struct its  railway  across  a  highway.  In  doing  so,  it  could 
lawfully  construct  an  embankment  and  dig  an  excavation,  the 
very  acts  alleged  in  the  indictment  as  constituting  the  o£fense. 
There  would  be  no  violation  of  law,  if  the  highway  should  be 
put  in  good  repair  as  required  by  the  section.  It  thus  clearly 
appears  that  the  very  acts  alleged  in  the  indictment,  as  con- 
stituting the  crime,  may  be  lawfully  done.  These  acts  would 
not  subject  defendant  to  indictment,  if  the  provision  requiring 
the  road  to  be  put  in  good  repair  should  be  obeyed.  In  order 
to  show  a  crime,  the  act  charged  must  be  made  to  appear  un- 
lawful. This  could  be  done  in  this  case  by  averring  that  the 
acts  were  not  done  in  the  construction  of  a  railroad,  or  that 
the  highway  was  not  put  in  repair.  But  there  are  no  aver- 
ments to  this  effect  in  the  indictment. 

An  indictment  must  state  facts  constituting  an  offense  in 
language  direct  and  certain  as  to  the  circumstances  which  are 
necessary  to  show  a  crime  punishable  by  the  law.  It  cannot 
be  aided  by  intendment,  nor  omissions  supplied  by  construe- 
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tion.  .Code,  §  §  42&6,  4298;  The  State  v.  PoUer,  28  Iowa, 
554.  We  cannot  presume  that  the  obstmction  was  not  erected 
in  the  constmction  of  a  railroad  across  the  highway,  nor  that 
the  highway  was  not  put  in  proper  repair  witliin  the  time 
required  by  the  statute.  The  very  acts  charged  in  the  in- 
dictment may  be,  under  certain  circumstances,  lawful,  and 
these  circumstances  are  not  negatived  by  proper  avennents. 
The  indictment,  therefore,  fails  to  allege  facts  constituting 
an  offense. 

The  attorney-general  insists  that  the  averment  in  the  indict- 
ment, that  the  acts  charged  were  willfully  and  unlawfully  done, 
is  a  sufficient  allegation  to  negative  the  existence  of  all  cir- 
cumstances and  facts  which  would  make  them  lawful.  But 
the  designation  of  acts  as  unlawful  is  not  sufficient;  the  fiu^ts 
constitutiDg  the  offense  must  be  shown.  Besides,  as  we  have 
seen,  we  cannot  by  intendment  or  construction  supply  pre- 
sumptions of  facts  essential  to  constitute  a  crime.  The  judg* 
ment  of  the  district  court  is 

Revbrsed. 


QniNN  V.  The  Chicago,  Buelington  &  Quincy   Railway 

Company. 

1.  Nuisance:  percolation  op  water  from  adjoikino  lot:  action 

for  rbsultino  damages.  Where  one,  through  some  unJawM  or  on- 
reasonable  ase  or  sufferance,  aUows  water  to  collect  upon  his  lot,  and 
by  percolation  through  the  soil  it  leaches  his  neighbor's  property  and 
renders  it  less  valuable,  he  becomes  liable  to  the  latter  for  the  damages 
sustained  by  him  on  account  thereof. 

2.  :   DAKAQES  FOR  LIMITED    TO    TIME  OF   EXISTENCE.      The  light 

to  recover  for  the  diminution  of  the  value  of  the  use  of  one*s  premises^ 
on  account  of  a  nuisance  permitted  on  on  adjoining  lot,  must  be  limited 
to  the  time  during  which  the  nuisance  has  existed,  as  shown  l^theeri-. 
denoe. 
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Ajppeal  Jrom  Polk  Circuit  Court.' 

FBroAT,  April  25. 

AonoN  for  damages  alleged  to  have  been  sufltained  by  rea- 
son of  a  nnisance  caused  by  an  excavation  in  the  earth,  and 
by  water  collecting  and  standing  therein.  There  was  a  trial 
to  a  jury,  and  verdict  and  judgment  were  rendered  for  the 
plaintiff.    The  defendant  appeals. 

Parsons  cB  Bunnells^  for  appellant. 

n&n/ry  S.  Wilcox^  for  appellee. 

Adahs,  J. — The  plaintiff  owns  and  resides  upon  a  certain 
lot  in  the  city  of  Des  Moines.  The  defendant  owns  a  lot  ad- 
joining. In  the  construction  of  its  road,  earth  was  taken 
from  its  lot,  and  a  large  excavation  made.  Water  collected 
and  stood  therein  and,  according  to  the  evidence,  rendered 
the  plaintiff's  premises  less  desirable  as  a  residence,  and 
caused  some  permanent  damages  to  the  plaintiff's  cellar  walls, 
and  to  the  foundation  of  her  house. 

I.  The  defendant  asked  the  court  to  instruct  the  jury  in 
these  words:  ^^  You  are  instructed  that  no  damages  can  be 
1.  WATER :  recovered  by  the  plaintiff,  except  such  as  resulted 
KJS'lSjoSi?'  from  the  feet  that  the  excavation  made  by  the  de- 
iionfor  i^'  fcudaut  upou  its  lot  was,  at  the  time  of  such  dam- 
.  ageB?^  ^™'  age,  a  public  nnisance;  and  any  damage  caused 
to  the  property  of  the  plaintiff  by  the  mere  fact  that  the  ex- 
cavation contained  water,  which  undermined  the  plaintiff's 
house,  should  not  be  considered  by  you  in  estimating  the 
damages  which  she  is  entitled  to  recover."  The  court  refused 
to  so  instruct,  and  the  refusal  is  assigned  as  error. 

The  instruction  is  not  entirely  clear;  but,  as  we  understand 
it,  it  would,  if  given,  have  excluded  all  damages  sustained 
from  the  undermining  of  the  house.  The  evidence  shows  that 
such  damages,  if  any,  resulted  from  water  percolating  through 
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the  Boil.  The  rule  is  well  settled  that  no  action  can  be  main- 
tained for  the  diversion  of  percolating  water,  where  the  act 
of  diversion  is  done  by  the  owner  of  the  premises  where  done, 
and  is  done  in  good  faith.  Bnt  the  injnrj  complained  of  in 
this  case  did  not  arise  from  the  diversion  of  percolating  water 
from  where  it  was  wanted,  as  from  a  well  or  spring,  bnt  from 
so  collecting  water  that  it  reached  by  percolation  to  where  it 
was  not  wanted,  to-wit,  to  a  cellar,  and  to  the  foundation 
walls  of  a  honse.  Oar  attention  has-been  called  to  no  case 
where  the  precise  question  presented  has  been  decided.  On 
principle,  it  would  seem  that  the  plaintiff  ought  not  to  re- 
cover for  such  damages,  if  they  resulted  from  the  lawful  and 
reasonable  use  by  the  defendant  of  its  own  lot 

How  far  the  plaintiff's  house  was  from  the  line  between 
her  lot  and  the  defendant's  does  not  appear.  But  the  evi- 
dence shows  that  it  was  near.  It  shows  that  it  was  only  four 
feet  between  the  house  and  the  excavation.  If  the  distance 
between  the  house  and  the  line  was  not  such  as  to  afford  im- 
munity against  water  percolating  from  the  defendant's  lot,  it 
was  the  fault  of  the  person  who  built  the  house,  unless  tbe 
water  was  collected  and  suffered  to  stand  on  the  defendant's 
lot  through  some  unlawful  or  unreasonable  use  or  sufferance. 
Such  use  or  sufferance  the  owner  of  the  injured  premises  was 
not,  we  think,  bound  to  anticipate,  and  consequently  was  not 
bound  to  provide  against.  It  is  true  that  there  was  no  neces- 
sary connection  between  the  condition  of  the  water  which 
made  it  a  nuisance,  if  it  was  such  and  the  injury  sustained 
from  the  undermining  of  the  house;  yet  it  cannot  be  denied 
that  the  length  of  time  during  which  the  water  was  allowed 
to  stand  was,  among  other  things,  the  cause  of  both.  It  is 
to  be  observed,  also,  that  during  the  continuance  of  the  nui- 
sance the  defendant  was  without  excuse  in  suffering  the  water 
to  remain.  The  defendant  was  under  constant  obligation  to 
remove  it,  and  the  plaintiff  had  reason  to  suppose  that  it,"^ 
would  remove  it.  Daring  that  time  it  was  not  for  the  de- 
fendant to  say  that  the  injury  being  sustained  by  the  plaint- 
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iflf  was  not  actionable,  because  merely  incidental  to  the  exer- 
cise bjr  the  defendant  of  its  own  rights. 

While  we  think  that  the  instrnction  asked  went  too  far, 
and  was  properly  refused,  the  court  should,  we  think,  have 
submitted  the  question  as  to  whether  the  defendant  became 
guilty  of  a  nuisance  as  alleged  in  the  petition,  and  should 
have  instructed  the  jury  that,  in  case  they  so  found,  they 
might  allow  the  plaintiff  for  such  injury  as  her  premises  sus- 
tained from  the  percolation  of  water  from  the  excavation  after 
the  same  became,  and  while  it  remained,  a  nuisance. 

II.  The  court  allowed  the  plaintiff  to  introduce  evidence 
to  the  effect  that  she  and  her  family  suffered  great  discom- 
2,  kumancb:   fort  from  the  offensive  condition  of  the  water  col- 
umited  to       Icctcd  ou  the  defendant's  lot,  and  that  the  rental 
ence.  value  of  the  premises  was  reduced  from  nine  dollars 

a  month  to  nothing.  The  court  gave  an  instruction  in  these 
words:  "Your  inquiry  will  be  from  March  27, 1880,  to  June 
13,  1882."  As  to  what  the  court  meant,  we  are  somewhat 
uncertain.  As  to  the  date  of  March  2T,  1880,  we  have  to 
say  that  we  see  nothing  in  the  evidence  respecting  it.  Be- 
sides, it  is  shown  aflSrmatively  that  the  plaintiff  moved  upon 
the  premises  after  that  date,  to-wit,  in  April  of  that  year; 
and,  what  is  more,  the  evidence  shows  that  no  trouble  was  ex- 
perienced from  the  water  until  several  months  later.  It  is 
true,  the  plaintiff  took  an  assignment  from  her  grantor  of 
liis  claim  for  damages,  but  the  evidence  fails  to  show  that  he 
sustained  any.  The  plaintiff's  right  of  recovery  for  diminu- 
tion in  the  value  of  the  use  of  the  premises  should  have  been 
limited  to  the  time  during  which  it  was  proven  that  the  nui- 
sance existed.  In  the  instruction  given,  it  appears  to  us  that 
the  court  erred. 

Revebsed. 
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The  Hawkeyb  Insurance  Company  v.  Lewis  et  al. 

1.  Appeal  to  Supreme  Court:  less  than  $100:  certificate  hot 
8ELF-INTBLLI0IBLB:  APPEAL  DISMISSED.    Where  a  cau8e  inyolves  \em 

than  $100,  the  rules  of  this  court  require  that  the  certificate  of  the  trial 
jadge,  in  order  to  give  the  appellate  court  jurisdictioD,  shall  state  the 
questions  to  be  decided  in  such  a  way  as  to  be  intelligible  in  and  of 
tliemselves.    Where  this  is  not  done,  the  appeal  will  be  dismisved. 

Appeal  from  Polk  Circuit  Court. 

Friday,  April  25, 

Wm.  PhilijoSy  for  appellants, 

H.  W.  Barger^  for  appellee. 

Per  Curriam. — This  action  involves  less  than  $100.  The 
•questions  certified  to  us  for  determination,  and  by  which  we 
^re  required  to  take  jurisdiction  of  the  appeal,  are  as  follows: 

^^Firstj  "Whether  the  said  garnishee  should,  under  the  law, 
11)6  required  to  make  answer  to  certain  questions  which  he 
♦declined  to  answer,  as  shown  in  said  report  of  the  commis- 
sioners, and  others  of  like  import;  and, 

^^Secondj  Whether,  upon  refusal  of  C.  H.  Colby  to  answer, 
judgment  may  be  entered  against  the  Phoenix  Insurance 
Company  for  the  amount  of  the  judgment  against  the  judg- 
ment debtor,  Lewis;  and, 

^^Thirdy  Whether  the  said  judgment  order  as  a  whole  was 
lawful  and  authorized  by  law,  under  the  admitted  facts  of  the 
case." 

We  have  repeatedly  held,  and  the  rules  of  this  court  re- 
quire, that  the  certificate  in  this  class  of  cases  must  point  out 
the  questions  upon  which  it  is  desirable  to  have  the  opinion 
of  this  court  in  such  a  way  as  to  be  intelligible  in  and  of 
themselves.  The  above  certificate  requires  us  to  examine  the 
whole  case  to  determine  what  the  questions  are,  and  in  this 
state  of  the  record  we  cannot  entertain  the  appeal. 

Appeal  Dismissed. 
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Lumpkin  et  al.  v.  Snook. 

1.  Judgment:  tacatcon  of  for  fraud:  rblibfinb<^uitt  aftpronb 
year:  conditions  of.  Where  one  who  is  enlitled  to  hare  a  judgment 
against  him  set  aside  on  aoconnt  of  fraud,  under  sub-division  4,  section 
3154,  of  the  Code,  is  prevented  by  the  fraud  or  procurement  of  his  adver- 
sary from  bringing  his  action  therefor  within  the  time  prescribed  by  lis  4m 
section  3157  of  the  Code,  a  court  of  equity  will,  upon  a  proper  showing,  j  (j»  515 
grant  him  relief  after  that  time;  ( Young  f>.  Tucker,  39  Iowa.  596;  Dis-  ll^  ^ 
trict  Township  of  Newton  t>.  Whiter  42  Id.,  608;)  but  as  a  basis  for  such  63    fiifi 

relief  he  must  bring  himself  within  the  terms  of  the  statute.  J37    ^ 

2. : :  FACTS  not  entitling  to.    Where  the  plaintiff  in  an        'es    6i«l 

action  to  foreclose  a  mortgage  made  one  who  bad  a  superior  Uen  a  party        ^^    ^^ 
defendant,  alleging  the  lien  to  be  junior  to  the  mortgage,  and  asking  as  6ifi 

that  it  be  so  decreed,  and  afterwards,  when  the  defendant  was  about  to  ' '^^  ^ 
enter  his  defense,  the  plaintiff  procured  him  to  desist,  promising  that  if 
he  (  plaintiff )  was  allowed  to  take  his  decree  as  prayed,  he  would  pay 
off  defendant's  lien,  and  the  decree  was  obtained  accordingly,  held  that, 
even  though  plaintiff  may  have  had  no  intention  at  the  time  of  redeem- 
ing such  promise,  and  never  did  redeem  it,  yet,  as  there  was  no  conceal- 
ment or  misrepresentation  of  any  existing  fact,  his  conduct  did  not  con- 
stitute such  fraud  as  entitled  the  defendant  to  have  the  decree  vacated. 
He  waived  his  lien  in  consideration  of  plaintiff's  promise  to  pay  it,  and 
his  right  then  was,  not  to  have  the  lien  established,  but  to  sue  on  the 
promise  to  pay. 

Appeal  from  Humboldt  Circuit  Court. 

Friday,  April  25. 

The  plaintiffs  allege  in  their  petition  that  in  the  year  1877 
they  were  doing  bnsiness  as  partners,  nnder  the  firm  name 
of  Lnrapkin,  Moody  &  Co.,  and  that  they  sold  to  one  Ella  A. 
Averill  a  bill  of  lumber  of  the  value  of  $134.48,  to  be  used  in 
the  repair  of  a  dwelling  house,  and  that  said  lumber  was  used 
in  repairing  said  building,  and  in  the  betterment  thereof;  that 
they  afterwards  instituted  the  suit  against  said  Ella  A.  Averill 
and  her  husband,  to  recover  the  amount  of  said  bill  and  for 
the  foreclosure  of  their  mechanic's  lien;  that  such  proceed- 
ings were  had  in  said  cause  that  judgment  was  rendered  in 
their  favor  against  Ella  A.  Averill  for  the  amount  of  their 
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claim,  and  foreclosing  the  mechanic's  lien  on  said  building, 
and  the  lot  on  which  it  was  situated,  against  her  and  her 
husband;  that  afterwards  the  premises  were  sold  on  special 
execution  issued  on  said  judgment,  and  they  became  the  pur- 
chasers thereof,  and,  the  premises  being  unredeemed  at  the 
end  of  one  year  from  the  date  of  such  sale,  the  sherifT  execu- 
ted to  them  a  deed  conveying  the  same  to  them ;  that,  at  the 
time  said  debt  was  contracted,  this  defendant,  Edward  Snook, 
held  a  mortgage  on  the  premises,  which  was  a  lien  on  said 
premises  superior  to  their  mechanic's  lien,  except  as  to  the 
improvements  and  betterments  thereon  made  with  the  lumber 
sold  by  them  to  said  Ella  A.  Averill,  as  to  which  they  claim 
that  their  mechanic's  lien  was  superior;  that  defendant  institu- 
ted a  suit  for  the  foreclosure  of  his  said  mortgage,  making  the 
Averills  (husband  and  wife)  and  the  plaintiffs  defendants; 
that  at  the  time  said  foreclosure  suit  was  instituted  no  part 
of  the  debt  secured  by  the  mortgage  was  due,  and  defendant 
had  no  cause  of  action  thereon,  but,  notwithstanding  that  fact, 
he  prosecuted  said  action  to  judgment,  and  obtained  a  decree 
of  foreclosure  against  all  the  defendants  in  the  action;  that 
this  judgment  was  obtained  about  two  months  after  they  ob- 
tained their  judgment  foreclosing  their  mechanic's  lien;  that 
they  were  about  to  appear  in  the  action  to  foreclose  defendant's 
mortgage  and  make  defense  thereto,  but  that  defendant  then 
promised  them  that  he  would  pay  off  their  mechanic's  lien, 
and  stated  to  them  that  it  was  not  necessary  for  them  to  make 
defense;  and  that  they  wei*e  induced  by  this  promise  and  state- 
ment to  forbear  making  any  appearance  or  defense  in  said 
cause,  and  to  permit  him  to  take  a  decree  barring  and  foreclos- 
ing their  equity  of  redemption,  and  establishing  his  mortgage 
as  the  superior  lien  on  the  whole  of  the  premises;  that  an 
execution  was  issued  on  said  judgment  and  the  property  sold 
thereon,  defendant  being  the  purchaser;  that  defendant  now 
refuses  to  pay  off  their  lien,  and  that  his  promise  to  pay  the  same 
was  made  without  any  intention  on  his  part  of  paying  the  same, 
but  was  made  for  the  purpose  of  inducing  them  not  to  appear 
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or  defend  in*  said  action;  that  within  one  year  after  said  jadg- 
ment  of  foreclosure  was  rendered,  defendant  served  on  theui 
an  original  notice,  notifying  them  that  he  had  commenced  a 
salt  in  the  district  coart  to  again  foreclose  said  mortgage  and 
obtain  judgment  on  the  notes  secured  by  it,  and  to  have  said 
former  judgment  set  aside  and  held  for  naught;  that,  relying 
on  this  notice,  and  believing,  that  defendant  had  elected  to 
treat  said  judgment  of  foreclosure  as  void  and  as  a  nullity? 
they  did  not  institute  any  proceedings  to  have  it  vacated  and 
set  aside  within  the  period  allowed  by  the  statute  for  bringing 
a  suit  for  that  purpose;  and  that  defendant,  after  it  was  too 
late  for  plaintiffs  to  institute  such  suit  under  the  statute,  dis- 
missed said  suit,  and  is  now  claiming  the  property  under  the 
sale  by  virtue  of  the  foreclosure  proceedings.  The  prayer  of  the 
petition  is  Ihat  the  judgment  of  foreclosure  be  set  aside,  that 
the  case  be  reopened,  and  that  plaintiffs  be  permitted  to  ans* 
wer,  and  that  the  priority  of  their  lien  be  established,  and  for 
general  relief. 

Defendant  filed  a  demurrer  to  the  petition,  which  was  sus- 
tained, and,  plaintiffs  refusing  to  plead  farther,  the  petition  was 
dismissed,  and  plaintiffs  appeaL 

Clark  <&  Farrellj  for  appellants. 

Hammond  c6  Lfjoriy  for  appellee. 

BsBD,  J. — I.  The  fourth  sub-division  of  section  3154  of 
the  Code  provides  that  the  court  in  which  a  judgment  has 
1.  judombnt:  l>^^  rendered  may  vacate  or  modify  such  judg- 
forfiraradfre-  m6nt,  after  the  time  at  which  it  was  obtained,  "for 
afterone  fraud  practiced  by  the  successful  party  in  obtain- 
uoMoi.  ing  it."  But,  to  avail  himself  of  the  remedy  pro- 
vided in  this  section,  the  party  against  whom  the  judgment 
is  rendered  must  bring  his  action  within  one  year  from  the 
date  of  the  judgment.  But  it  is  held  that  courts  of  equity, 
have  juisdiction  to  grant  relief  against  judgments  obtained  by 
fraud,  in  cases  where  the  fraud  is  not  discovered  until  after 
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the  expiration  of  one  year  from  the  rendition  of  the  jad^ment 
Young  v.  Tucker^  39  Iowa,  596;  Dlst,  Twp,  of  Newton  v, 
WhiCe^  42  Id.,  608.  And  when  the  party  entitled  to  the  remedy 
has  been  prevented  from  availing  himself  of  it  daring  the 
years  allowed  by  the  statute  for  bringing  the  action,  by  the 
frand  or  procurement  of  his  adversary,  a  court  of  equity  un- 
doubtedly has  the  power  to  grant  him  relief. 

The  statute,  however,  defines  the  remedy  to  which  the  party 
is  entitled,  whether  the  action  be  brought  during  the  year 
provided  for  by  the  statute,  or  after  its  expiration.  The  jur- 
isdiction of  the  court  of  equity  is  to  grant  the  relief  provided 
by  the  statute,  but  it  has  power  to  grant  such  relief  after  the 
expiration  of  the  time  within  which  it  may  be  sought  by  the 
proceedings  prescribed  by  the  statute.  Whether  a  party  is 
entitled  to  tlie  remedy,  then,  must  be  determined  with  reference 
to  the  terms  of  the  statute. 

Under  the  provisions  of  the  sub-division  of  the  section 
quoted  above,  the  party  against  whom  a  judgment  has  been 

3.  — . :  obtained  is  entitled  to  relief,  when  by  the  cunning, 

titling  to.  deception  or  artifice  of  his  adversary  he  has  been 
prevented  from  prosecuting  his  claim  or  making  his  defense, 
or  when  by  such  means  his  adversary  has  obtained  an  uncon- 
scionable advantage  by  the  judgment.  The  term  "fraud"  is 
used  in  the  section  in  its  ordinary  sense,  "and  it  would  in- 
clude any  act,  omission,  or  concealment  which  involves  a 
breach  of  legal  or  equitable  duty,  trust  or  confidence,  and  is 
injurious  to  another,  and  by  which  an  undue  or  nnconscien- 
tious  advantage  is  taken  of  another."  Story's  Equity  Juris- 
prudence, §  187. 

The  act  of  the  defendant  of  which  plaintiflFs  complain  is, 
that  he,  with  intent  to  mislead  them,  and  to  induce  them  not 
to  appear  and  assert  the  priority  of  their  liennpon  the  prem- 
ises over  the  lien  which  he  was  seeking  to  establish  by  the 
action,  agreed  with  them  that  he  would  pay  them  the  full 
amount  of  their  claim;  and  they  allege  that  they  relied  on 
this  agreement,  and  were  induced  by  it  to  forbear  making  any 
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delenee  in  said  action,  and  to  permit  him  to  take  his  judg- 
ment of  foreclosure,  but  that  he  has  not  paid  their  claim,  and 
did  not  intend  to  pay  it  when  he  made  the  agreement. 

This  does  not  constitute  such  fraud  in  obtaining  the  judg- 
ment as  entitles  plaintiff  to  have  it  vacated.*  There  was  no 
concealment  or  misrepresentation  as  to  any  existing  fact,  but 
plaintiffs  contracted  with  full  knowledge  of  every  fact  pertain- 
ing to  the  subject  of  the  agreement. 

In  consideration  of  defendant's  agi^eement  to  pay  them  the 
amount  of  their  claim,  they  agreed  that  they  would  noj;  assert 
the  priority  of  their  lien.  The  effect  of  the  agreement  is  that 
they  waived  their  lien,  and  accepted  his  agreement  to  pay 
the  amount  of  the  debt  in  lieu  of  it,  and,  in  consideration  of 
this  waiver,  he  became  legally  liable  for  the  amount  of  the 
debt.  The  question  is  not  at  all  affected  by  the  fact  that  he 
did  not  intend  to  perform  the  contract  when  he  entered  into 
it.  His  liability  to  pay  the  debt  is  created  by  his  agreement, 
and  it  is  in  no  manner  affected  by  this  secret  intention. 

There  is  no  complaint  that  defendant  is  irresponsible,  or 
that  he  cannot  be  compelled  by  the  ordinary  process  of  the 
law  to  perform  his  undertaking.  Plaintiffs,  then,  have  taken 
by  the  agreement  all  that  they  contracted  for.  They  agreed 
to  vaive  their  mechanic's  lien  on  the  property,  or  that  it 
might  be  made  subordinate  to  defendant's  mortgage,  in  con- 
sideration of  his  becoming  personally  responsible  to  them  for 
the  debt;  and  he  has  become  liable  for  it.  They  have  a  per- 
sonal claim  on  him  for  the  amount,  enforceable  at  law,  and  this 
is  what  he  contracted  to  give  them  in  lieu  of  their  mechanic's 
lien. 

We  think  the  order  of  the  circuit  court  sustaining  the  de* 
murrer  is  correct. 

Affirmed.   • 
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«3  620  The  Stab  Wagon  Co.  v.  Swezy,  Lbbo  &  Co. 

'iS  444'      ^*  ^«5tice  in  the  Supreme  Court:  second  appeal:  fobmer  ab- 
'"  JUDICATION.    Where  a  question  involved  in  a  canse  has  heen  abjudi- 

cated in  this  court,  it  becomes  res  adjudieaia  as  between  the  parties, 
and  will  not  be  reconsidered  upon  a  subsequent  appeal  of  the  same  cause. 
Adams  County  v.  The  B,  d^  M.  Railway  Company^  55  Iowa,  94^  fol- 
lowed. 

2.  Promissory  Note:  waivbu  of  notice  and  pbotkst:  effect  of. 

Whore  a  guarantor  of  a  note  waives  notice  and  protest,  the  holder,  in 
an  action  against  the  guarantor,  is  not  required  to  prove  that  the  latter 
has  sustained  no  detriment  for  want  of  notice. 

3.  :  guaranty  of:  considebation  for.    A  valid  contract  between 

the  parties,  which  provided,  among  other  things,  for  the  guaranty  of  the 
note  in  question,  held  a  sufficient  consideration  for  the  guaranty. 

4  .: — : :  not  waived  by  mere  lace  of  diligence  in  collectiko. 

Mere  lack  of  diligence  on  the  part  of  the  holder  of  a  promissory  note 
in  enforcing  payment  from  the  ckaker  does  not  estop  the  holder  from 
looking  to  the  guarantor. 


0.  :  contract  FOB  guaranty:  watveb  of:  facts  not  amount- 
ing TO.  Where  there  was  a  contract  that  defendants  should  guarantee 
the  notes  to  the  plaintiff,  tbe  mere  acceptance  of  them  by  the  plaintiff 
without  the  guanmty,  in  the  course  of  a  settlement,  was  not  a  waiver  of 
the  right  to  have  them  guaranteed. 

6.  Attorney  Fee :  interest  on  not  warranted.     Where  an  attor^ 

ney  feo  is  provided  and  allowed  in  a  suit  upon  a  promissory  note,  bat 
its  collection  is  ddayed  by  the  appeal  of  the  canse,  there  is  no  warrant 
for  the  court,  ui>on  a  subsequent  trial,  to  allow  interest  on  it. 

7.  Praotioe  in  Supreme  Court:  OFFER  to  REMIT  EXCESS  OF  judgment. 

Where  the  only  error  in  a  judgment  appealed  from  is  that  it  is  exces- 
sive in  a  definite  amount,  the  result  of  mere  calculation,  and  the  ap- 
pellee offers  in  this  court  to  remit  such  excess,  he  may  do  so,  and  the 
judgment  so  modified  will  be  affirmed. 

Appeal  from  Buena  Vista  District  Court.  ^ 

Friday,  April  25. 

The  plaintiff  is  the  holder  of  two  promissory  notes,  pnr- 
porting  to  be  guaranteed  by  the  defendants.  This  action  is 
brought  to  recover  of  them  as  such  guarantors.    The  ques- 
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tion  arises  upon  the  plaintiff's  demurrer  to  the  defendants' 
answer.  The  court  sustained  the  demurrer,  and,  the  defend- 
ants electing  to  stand  upon  their  answer,  jadgment  was  rend- 
ered against  them  for  the  amount  of  the  notes  and  attorney 
lees  provided  therein.     The  defendants  appeal. 

Hobinson  <&  Milchriat^  for  appellants. 

Lot  Thomas  and  Huhbard  <&  Clarky  for  appellees. 

Adams,  J. — ^This  case  is  before  us  upon  a  third  appeal.  See 
52  Iowa,  391,  and  59  Id.,  610.  The  demurrer  which  the 
court  sustained  was  filed  since  the  last  appeal.  The  answer 
demurred  to  is  set  out  in  substance  in  the  opinion  of  Mr. 
Justice  Beck  in  the  case,  as  reported  in  59  Iowa,  to  which  we 
desire  to  refer.  The  firm  name  was  signed  to  the  guaranty 
by  Burrows,  one  of  the  partners,  and  it  is  insisted  that  the 
answer  shows  that  he  had  no  authority  to  so  use  the  firm 
name  after  its  dissolution,  and  especially  had  no  authority  to 
waive  notice  and  protest.  To  this  we  have  to  say  that  the 
answer  must  be  taken  in  connection  with  the  contract  set  up 
by  plaintiff,  and  which  the  defendants  do  not  deny.  When 
the  answer  is  thus  taken,  the  question  in  respect  to  Burrows' 
authority  seems  to  be  identical  with  the  question  as  to  his 
authority  determined  upon  the  former  appeals.  For  this  case, 
then,  that  determination  has  the  force  of  an  adjudication,  and 
the  correctness  of  it  is  not  subject  to  review..  Dewey  v. 
Grai/j  2  Cal.,  377;  Stacy  v.  Vermont  Cen.  Bailway  Co.^  32 
Vt.,  552;  Parker  V,  Pomeroy^  2  Wis.,  122;  Adams  County  v. 
The  B.  <&  M.  Railway  Company^  55  Iowa,  94.  The  same 
may  be  said  in  regard  to  the  waiver  of  notice  and  protest. 
The  defendants  insist,  however,  that,  even  if  it  should  be  con- 
ceded that  there  was  a  valid  waiver  of  notice  and  protest, 
there  was  no  waiver  of  averment  and  proof  on  the  plaintiff's 
part  that  the  defendants  had  sustained  no  detriment  for  want 
of  notice.  But  in  our  opinion  this  position  cannot  be  sus- 
tained.    The  object  of  the  waiver  was  to  release  the  plaint- 
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iff  from  making  demand  and  giving  notice;  and  we  think 
that  it  would  be  inconsistent  to  hold  that  the  defendants 
might  still  insist  iipon  some  of  the  consequences  that  would 
otherwise  attach  to  a  failure. 

The  defendants  insist  that  the  answer  shows  that  there  was 
no  consideration  for  the  guaranty.  But,  if  the  execution  of 
the  guaranty  was  merely  carrying  out  the  contract,  as  has 
been  held  on  a  former  appeal,  then  the  consideration  of  the 
contract  was  the  consideration  of  the  guaranty.  The  defend- 
ants pleaded  certain  matters  which  they  call  an  estoppel.  The 
averments  relied  upon  pertain  to  the  alleged  settlement  with 
defendants,  and  acceptance  of  the  notes  without  the  defend- 
ants' guaranty,  and  the  alleged  want  of  diligence  in  enforc- 
ing payment  from  the  maker.  For  full  statement  of  the  aver- 
ments, see  Mr.  Justice  Beck's  opinion  above  referred  to. 

Mere  lack  of  diligence  on  the. part  of  the  holder  of  a 
promissory  note  in  enforcing  payment  from  tlie  maker  does 
not  estop  the  holder  from  looking  to  the  guarantor.  As  to 
the  acceptance  of  the  notes,  it  is  sufficient  to  say  that  the 
plaintiff  was  entitled  to  the  notes,  and  might  properly 
enough  accept  them  in  advance  of  the  execution  of  the  guar- 
anty. The  more  usual  way,  perhaps,  would  have  been  to  de- 
mand the  guaranty  at  the  time  of  acceptance,  but  the  plaint- 
iff might  have  overlooked  the  fact  that  they  were  not  guar- 
anteed, or  have  forgotten  the  terms  of  the  contract.  The  fact 
of  acceptance  without  such  demand  did  not,  we  think,  con- 
stitute a  waiver,  and  the  defendants  were  not  justified  in  re- 
lying upon  it  as  such.  The  settlement  set  up  we  cannot  in- 
fer was  anything  more  than  a  settlement  of  the  defendants' 
account,  embracing,  among  other  things,  the  transaction  out 
of  which  the  notes  grew.  If  the  settlement  expressly  em- 
braced a  waiver  of  the  guaranty  of  the  notes,  it  would  have 
been  easy  to  aver  it.  The  inference  is  that  nothing  was  said 
about  it.  We  think  that  the  demurrer  to  this  part  of  the 
answer  was  properly  sustained. 

The  court  in  rendering  judgment  not  only  allowed  an  at- 
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torney  fee  of  ten  dollars  npou  each  note,  as  provided  therein, 
but  two  dollars  and  fifty  cents  in  addition,  said  to  be  for  in- 
terest on  the  attorney  fee.  We  see  nothing  to  justify  al- 
lowing interest  on  the  attorney  fee.  But,  as  the  plaintiffs 
offer  to  remit  the  sum  of  two  dollars  and  fifty  cents  in  case 
we  think  it  should  not  have  been  allowed,  we  cannot  reverse, 
but  that  amount  may  be  deducted,  and  the  judgment  below, 
thus  modified,  will  be  aflSrmed. 

Modified  ai^d  affikmed. 


Brobubg  v.  The  City  of  Des  Moikes. 

1.  Olty  Streets:  dangerous  condition  of:  cnARoiNG  citt  with  no- 
tice of  :  FACTS  NOT  WAiiUANTiNG.  Where  tbe  evidence  showed  that  the 
persons  passing  along  the  street  failed  to  observe  that  the  street  was  in 
bad  condition,  as  alleged,  it  cannot  be  assumed  that  the  city  officials,  by 
the  exercise  of  ordinary  diligence»  would  have  noticed  what  no  other 
person  did. 

2. :  * :  ice  and  snow:   duty  of  city  to  bemoye.    The  mere 

fact  that  a  street  k  in  a  dangerous  condition  because  of  ice  and  snow, 
rendering  the  walks  and  crossings  slippery,  by  reason  of  the  operation 
of  natural  causes,  does  not  render  the  city  liable  for  ii^juries  occasioned 
thereby,  even  if  such  ice  and  snow  are  not  removed  within  a  reasonable 
time;  and  it  is  only  where  ice  and  snow  are.  all  owed  to  remain  ui>on  a 
street  in  such  an  uneven  and  rounded  condition  that  a  person  using  due 
core  cannot  walk  over  it  without  danger  of  falling,  that  the  city  seems 
to  become  liable  for  injuries  caused  thereby. 

Appeal  from  Polh  Circuit  Court. 

Friday,  April  25. 

The  petition  states  that  tbe  plaintiff,  without  fault  on  his 
part,  "stepped  and  fell,"  while  passing  along  a  street  of  the 
city,  "in  consequence  of  the  defendant's  officers,  agents  and 
employes  having  negligently  and  carelessly  permitted  stones, 
brick  and  other  building  material  to  be  placed  upon  and  re- 
main on  said  street,  so  as  to  cause  large  quantities  of  ice  and 
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snow  to  accamalate  and  remain  for  a  great  length  af  time  on 
the  part  of  said  street  where  plaintiff  was  rightfully  walking, 
so  as  to  obstruct  and  render  dangerous  the  ordinary  and  proper 
way  for  persons  walking  on,  said  street;  that  the  officers, 
agents  and  employes  of  the  defendant  had  notice  and  know- 
ledge of  the  dangerous  condition  of  said  street,  or  by  the 
exercise  of  ordinary  diligence  might  have  known  thereot** 
There  was  a  denial  of  the  allegations  of  the  petition,  trial  by 
jury,  verdict  and  judgment  for  the  plaintiff,  and  defendant 
appeals. 

Williamson  <&  Kavanaugh^  for  appellant. 

Finch  (&  Donovan^  for  appellee. 

Seevebs,  J. — I.  The  building  material,  placed  as  it  was, 
did  not  cause  the  accident,  but  it  was  caused  by  the  ice  wid 
1.  CITY  streets:  ^^^^  whicli  had  accumulated  in  the  street.  The 
SSSftioS^of:  building  material,  at  most,  caused  the  ice  and 
vrtth^2§ce^^^  snow  to  accumulate.  The  city  did  not  have  ex- 
wammting.  press  notice  of  such  accumulation,  nor  that  the 
street  was  in  a  dangerous  condition.  A  material  question  on 
the  trial,  therefore,  was,  whether  the  snow  and  ice  had  so  ac- 
cumulated as  to  render  the  street  dangerous  to  persons  pass- 
ing over  it.  In  a  lengthy  instruction,  the  court  defined  the 
duty  of  the  city  in  such  cases,  and,  among  other  things,  said 
that  ''such  care  requires  that  accumulations  of  ice  and  snow, 
dangerous  to  travel,  should  be  removed  within  a  reasonable 
time  after  the  officials  of  the  city  charged  with  the  care  of  the 
streets  had  knowledge  thereof,  or  by  the  exercise  of  ordinary 
diligence  should  have  known  it,  and  the  city  is  not  negligent 
until  such  reasonable  time  has  elapsed.'' 

We  have  examined  the  evidence,  and  do  not  find  any  suffi- 
cient .evidence  tending  to  show  that  the  street  had  been  in  a 
dangerous  condition  for  such  a  length  of  time  as  that  the  city,  by 
the  exercise  of  ordinary  diligence,  should  have  had  knowledge 
of  such  condition.     The  only  witness  who  speaks  of  the  con- 
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dition  of  the  street  prior  to  the  accident  is  Mr.  Callahan. 
He  states:  <<I  parsed  over  the  place  at  least  six  times  a 
day.  *  ♦  I  could  not  say  how  long  it  had  been  in 
that  condition.  I  never  took  particular  notice  prior  to  fall- 
ing myself."  The  witness  further  stated  that  the  building 
material  or  flagging  had  been  in  the  street  at  least  two  or  three 
weeks,  and  that  ^Hhere  had  been  snow  and  ice  in  this  passage- 
way also  for  about  that  time."  The  snow  and  ice  "must  have 
been  there  as  long  as  the  flags  were  there.  The  snow  came 
and  struck  it,  and  it  must  have  stayed  there."  Th^  witness 
fell  at  or  near  the  same  place  the  plaintiff  did,  a  day  or  two 
after  the  accident  in  question. 

It  will  be  observed  that  the  witness  passed  over  the  place 
where  the  accident  occurred  at  least  six  times  a  day,  but  he 
did  not  notice  that  it  was  in  a  dangerous  condition.  There  is 
no  evidence  tending  to  show  that  any  one  observed  that  the 
walk  or  street  was  in  a  dangerous  condition  prior  to  the  time 
the  plaintiff  fell  and  was  injured.  Under  such  circumstances, 
it  cannot  be  assumed  that  the  city  or  its  officials  had  knowl- 
edga  of  what  did  not  exist,  or,  which  is  the  same  thing, 
wliich  the  evidence  fails  to  show  existed.  If  persons  passing 
along  the  street  failed  to  observe  that  the  street  was  in  bad 
condition,  it  cannot  be  assumed  that  the  officials  of  the  city  ob- 
served what  no  other  person  did.  It  is  true  that  the  witness 
states  that  there  had  been  snow  and  ice  on  the  street,  or,  as 
he  termed  it,  passage-way,  for  two  or  three  weeks.  Concede 
this,  and  yet  it  does  not  appear  that  the  street  was  in  a  dan- 
gerous condition. 

II.  We  deem  it  proper,  in  view  of  another  trial,  to  say 
that  the  instruction  above  quoted  does  not  in  our  opinion 

^ .  state  the  law  correctly.     The  test  of  liability  un- 

dutyof  cuy^'  ^^^  ^^®  instniction  is,  whether  the  street  was  in  a 
to  remove.  dangerous  condition  caused  by  the  accumulation 
of  ice  and  snow.  Such  an  accumulation  may  occur  in  a  few 
hours;  or,  because  of  a  fall  of  rain  which  freezes  as  it  tails, 
the  streets  of  a  city  may  become,  and  frequently  are,  in  this 
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climate,  coated  with  ice,  thus  reudering  them  dangeroos  to 
travelers.  The  city  in  such  case  would  have  the  requisite 
notice,  and,  nnder  the  instrnction,  wonld  be  bound  to  remove 
it  within  a  reasonable  time.  To  so  require  would  prove  a 
great  burden,  and  we  think  that  the  better  rule  is  that  it  is 
only  when  "ice  or  snow  is  suflTered  to  remain  upon  a  sidewalk 
(or  street  crossing)  in  such  an  uneven  and  rounded  form  that 
a  person  cannot  walk  over  it,  using  due  care,  without  danger 
of  falling  down,  that  it  seems  to  constitute  a  defect  for  which 
the  city  or  town  is  liable."  Cock  t>.  Milwavkee^  24  Wis., 
274.  The  mere  fact  that  a  street  is  in  a  dangerous  condition 
because  of  ice  and  snow,  rendering  the  walks  and  crossings 
slippery  by  reason  of  the  operation  of  natural  causes,  should 
not  render  the  city  liable,  even  if  such  ice  and  snow  are  not 
removed  in  a  reasonable  time.  But  when  it  becomes,  by  rea- 
son of  the  travel  thereon,  or  other  causes,  rounded  or  in 
ridges,  then  it  may  be  that  the  city  should  be  required  to 
remove  such  ice  and  snow. 

IIevbrskd. 


Cole  v.  Coskeby,  Adionistbatob. 

1.  Practice  in  Supreme  Court :  finbinq  of  trial  court:  evidencb 
TO  support.  The  finding  of  a  coart  in  aUowing^  a  claim  against  an  ad- 
ministrator will,  like  the  verdict  of  a  jury,  be  sustained  on  appeal,  when 
the  evidence  is  conflicting. 

2. :  abstract  hot  denied  taken  as  true.    The  allegations  of 

appellant's  abstract,  when  not  denied  in  an  additional  abstract  filed  by 
appellee,  mast  be  taken  as  true. 

Appeal  from  Polk  Circuit  Court. 

FbidaT;  Apbil  25. 

Action  upon  an  account  for  legal  services  alleged  to  have 
been  rendered  for  the  defendant's  intestate,  Samuel  Coskery, 
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deceased.  The  amount  claimed  is  $225.  The  court  allowed 
$20,  with  some  interest  thereon.     The  plaintiff  appeals. 

G.  G,  Gole^  for  himself,  appellant. 

Oatch  cfe  Weaver  and  Coskery  {&  Goskeryy  for  appellee. 

Adams,  J. — There  is  very  little  if  any  dcfubt,  we  think,  in 

regard  to  the  rendition  of  the  services.     Some  of  them,  it  is 

1.  PBACTicR     true,  appear  to  have  been  rendered  for  the  firm 

couSffflnd-     of  Coskery  &  Forbes,  of  which  the  intestate  was 

inR  of  trial  "  i.-i^  ii 

court:  evi-      a  member,  but  that  firm  was  dissolved,  and  the 

deuce  to  sup-  '  ' 

^^^  intestate  took  the  accounts  and  assumed  its  lia- 

bilities. During  the  time  that  the  services  were  rendered, 
the  plaintiff  became  indebted  to  Coskery  &  Forbes  for  insur- 
ance. That  finn,  too,  as  we  understand  the  evidence,  at  one 
time  held  the  promissory  note  of  the  plaintiff  for  $150,  and 
that  note  was  surrendered  to  the  plaintiff  in  consideration  of 
legal  services  performed  by  him.  Whether  these  services 
were  performed  for  the  firm,  or  for  the  intestate  alone,  and 
whether  the  note  at  the  time  of  the  surrender  was  regarded 
as  belonging  to  the  firm,  or  to  the  intestate  alone,  the  evidence 
does  not  clearly  show.  Neither  the  books  of  the  plaintiff 
nor  of  Coskery  &  Forbes  seem  to  have  been  kept  in  such  a 
way  as  to  show  clearly  the  state  of  account  between  the  par- 
ties, and  the  whole  matter  fell  into  some  confusion.  The 
testimony  of  several  witnesses  has  been  taken,  but  the  evi- 
dence is  very  unsatisfactory.  Some  of  the  members  of  the 
court  are  inclined  to  think  that  the  plaintiff  should  have  been 
allowed  more  than  he  was,  but  we  cannot  disturb  the  judg- 
ment, if  there  was  any  evidence  to  support  it;  and  we  think 
that  there  was.  We  need  not  set  out  the  evidence  upon 
which  the  defendant  relies.  It  is  sufficient  to  say  that  the 
services  were  rendered  with  the  understanding  that  the  ac- 
count of  Coskery  &  Forbes  against  the  plaintiff  was  to  be 
applied  on  the  plaintiff's  account  against  them.  A  portion 
of  their  account  was  certainly  applied  in  payment  of  the 
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plaintiff's  services,  rendered  either  for  them  or  Coskery-  At 
the  time  Coskery  &  Forbes  dissolved  there  was  still  some- 
thing doe  them  from  the  plaintiff.  One  Holmes  presented 
the  account  to  the  plaintiff  and  requested  payment  He  test- 
ifies as  follows:  "When  the  claim  was  presented,  Judge 
Cole  promised  to  pay,  but  I  don't  remember  the  terms  he 
used.  I  think  that  I  remember  that  he  said  that  on  or  about 
such  a  time  he  would  have  some  money  and  would  settle  up." 
He  also  testified:  "  My  recollection  is  that  nothing  was  said 
about  his  claim  against  the  firm  or  against  Coskery  until 
after  Coskery's  death." 

If  the  plaintiff's  account  for  services  had  not  been  paid, 
and  was  as  large  as  the  plaintff  claimed  in  his  petition,  it  was 
nearly  as  large  as,  if  not  larger  than,  the  account  against  him. 
We  think  that  the  evidence  tended  to  show  that  the  plaintiff 
supposed  at  that  time  that  his  account  had  been  paid;  and 
while,  of  course,  the  evidence  is  far  from  being  conclusive,  it 
was  properly  admitted  as  having  some  weight,  and  the  find- 
ing must  be  allowed  to  stand. 

The  plaintiff  assigns  as  error  the  exclusion  of  certain  evi- 
dence.    But  the  appellee's  abstract  shows  that  no  exception 

^ ^^    was  tidcen.    The  appellant  has  not  contradicted 

nied  token  aT  *^®  appellee's  abstract,  and,  without  going  to  the 

^^^  transcript,  we  assume  it  to  be  correct.    Burk- 

hart  V.  Bally  69  Iowa  620;  Riohardaon  v.  Hoyty  60  Id.,  68. 

Affirmed. 
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Johnaon  y.  Miller  et  aL 


Johnson  y.  Muxeb  bt  al. 

Malioious  Proseoution:  action  against  conspibatorsfor:  evi- 
dbncb:  bubdbn  of  proof.  Where  the  action  was  against  defendants 
as  conspirators  for  a  malidons  prosecution,  the  bnrden  was  upon  plaint- 
iff to  establish  the  conspiracy,  and  also  that  the  prosecution  was  begun 
without  probable  cause. 


:  :  :  error  in  admitting:  not  cured  by  in- 
structions. On  the  trial  of  such  action,  it  was  error  to  admit  evidence 
of  damage  to  plaintiff  *s  property  and  of  threats  against  his  person, 
when  there  was  nothing  to  connect  defendants  therewith;  and  the  error 
was  not  cured  by  the  court's  instructing  the  jury  that  they  should  dis- 
regard such  evidence,  unless  they  should  find  that  there  was  testimony 
connecting  defendants  with  such  acts. 


: : :  declarations  of  one  of  the  alleged  con- 
spirators: ADMISSIBILITY  OF.  On  the  trial  of  such  action,  before  the 
declarations  of  one  of  the  conspirators  can  be  admitted  as  against  the 
others,  the  conspiracy  must  be  established,  or  the  declarations  must 
tend  to  establish  it,  and  it  must  appear  to  have  been  made  during  the 
existence  of  the  conspiracy  and  in  aid  of  the  common  design.  State  p. 
Westfalh  49  Iowa,  328,  cited. 


4. : : :  acts  of  stranger  to  conspiracy.     On  the 

trial  of  such  action,  the  acts  of  one  not  charged  with  the  conspiracy  are 
immaterial,  and  evidence  thereof  is  not  admissible. 


: : :  anti-horse-thief  association:  liabh^tyof 

members.  On  the  trial  of  such  case,  it  was  competent  to  show  that  the 
defendants  were  members  of  an  anti-horse-thief  assodation,  and  that  the 
association  voted  to  prosecute  plaintiff,  and  that  it  voted  money  for  that 
purpose,  and  assessed  its  members  to  raise  the  money;  but  the  defend- 
ants would  not  be  liable  for  what  the  association  did,  merely  because 
they  were  members  of  it,  and  contributed  money  to  the  common  pur- 
pose. Each  member  of  such  an  association  is  liable  only  for  the  wrongs 
done  by  himself  personally ,  and,  before  he  can  be  held  liable  for  the 
wrongful  act  of  the  association,  it  must  be  shown,  either  that  he  voted 
in  favor  of  the  unlawful  act,  or  intentionally  aided  or  contributed  money 
in  furtherance  of  that  act. 

Bridenoe:  constitution  and  by-laws  of  association:  legality 
OF  PURPOSEt  QUESTION  FOR  COURT.  Where  the  constitution  and  by- 
laws of  a  voluntary  association  were  introduced  in  evidence,  in  which 
the  objects  of  the  association  were  set  forth,  it  was  for  the  court  to  de- 
termine therefrom  whether  those  objects  were  lawful  or  not,  and  to  sub- 
mit such  question  to  tho  jury  was  error. 
Vol.  LXIII— 34 
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7.  Malicious  Frosecutioii :  pbobablb  cause:  mixed  qussnoH  of 

LAW  AKD  pact:  INSTRUCTIONS.  In  actioiui  for  malidoos  proeecatkm, 
whether  or  not  there  was  probable  cause  for  the  prosecntion  is  a  mixed 
question  of  law  and  fact.  When  the  facts  are  admitted,  or  have  been 
found  by  the  jury,  the  law  declares  whether  there  was  probable  cause 
or  not.  In  such  cases,  where  the  evidence  is  conflicting,  and  the  facts 
which  it  tends  to  prove  are  numerous,  it  is  exceedingly  important  that 
the  instructions  as  to  what  constitutes  probable  cause  should  be  dear, 
definite  and  certain ;  and  it  is  tho  better  plan  for  the  court  to  group  to- 
gether in  the  instructions  the  facts  which  the  evidence  tends  to  prove, 
and  then  instrjct  the  jury  that,  if  they  find  that  such  facts  have  been 
established,  they  must  find  that  there  was  or  was  not  probable  cause. 
See  cases  cited  in  opinion. 

8.  :  LIABILITY  FOB  CONTINUANCE  OF.    Where  parties  are  instni- 

mental  in  maliciously  causing  a  criminal  prosecution  to  be  oommenced, 
they  cannot  escape  liability  for  its  continuance  by  the  state  after  the  first 
indictment  is  quashed. 

9.  Larceny:  evidence:  possession  of  stolen  pbopebtt.    The  unex- 

plained possession  of  stolen  property  shortly  after  the  larceny  is  evidence 
of  the  guilt  of  the  possessor. 

10.  Malicious  Prosecution:  evidence  of  pbobable  cause:  dib- 
AGUEEUENT  OF  JURT  IS  PRIMA  FACIE.  The  fact  of  the  disagreement 
of  the  jury  upon  the  trial  of  a  criminal  prosecution  is  prima  facie  evi- 
dence of  probable  cause  for  the  prosecution;  (and  so  is  a  conviction  before 
a  justice  of  the  peace — Moffait  v.  Fisher,  47  Iowa,  478,  and  the  foding 
by  the  grand  jury  of  an  indictment,  and  hesitancy  of  the  trial  jury  in 
acquitting;)  and  in  an  action  for  malicious  prosecution  the  leeord  of  the 
trial  of  the  criminal  cause  is  admissible  to  show  the  disagreement  of 
the  jury,  as  tending  to  establish  probable  cause,  and  to  negative  the 
charge  of  malice.    See  cases  cited  in  opinion. 

11. :  ON  CHARGE  OF  larcent:  ownebship  of  stolen  pbopebtt: 

EVIDENCE.  In  an  action  for  malicious  prosecution  on  the  charge  of  lar- 
ceny, the  question  whether  the  defendant  in  the  prosecution  was  guilty 
as  charged— that  is,  whether  the  property  alleged  to  have  been  stolen 
belonged  to  the  alleged  owner,  was  material;  and,  as  bearing  on  this 
question,  the  record  of  a  former  action  between  the  plaintiff  and  one  of 
the  defendants  in  this  action  was  admissible,  in  favor  of  such  defendant 
a{  least,  together  with  ether  evidence,  to  show  that  the  property  was 
adjudged  to  belong  to  the  person  alleged  in  the  indictment. 

Appeal  from  Black  Hawk  District  Court. 

Friday,  April  25. 

Action  for  malicious  prosecution.    It  is  stated  in  the 
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petition  that  the  defendants  cansed  the  plaintiff  to  be  indicted 
for  the  crime  of  grand  larceny,  and  that,  in  so  doing,  they 
acted  maliciously  and  without  probable  cause,  and  that  they 
conspired  together  for  the  purpose  aforesaid,  and  that  said 
plaintiff  has  been  acquitted  of  said  charge.  The  defendants 
pleaded  a  general  denial.  Trial  by  jury,  judgment  for  the 
plaintiff,  and  defendants  appeal. 

Horace  Boies  and  Hvhhard^  Clark  <&  Deacon^  for  appel- 
lants. 

C.  E.  Wheeler  and  Piatt  <&  Carry  for  appellee. 

Seevebs,  J. — I.  The  burden  was  on  the  plaintiff  to  estab- 
lish the  conspiracy  charged,  and  that  the  criminal  proceeding 

1.  MAUCIOU8  "^^^  commenced  without  probable  cause.  The 
ScuImaSaUist  plaintiff  offered  evidence  showing  that  his  barn 
evidence :"'   and  contents  were  burned  shortly  after  he  was  ac- 

burden  of  .        -i      *.     i  .      .      ^      t  m,  .  .  ^ 

proof.  quitted  ot   the  criminal  charge.     This  evidence 

was  objected  to  as  immaterial,  but  the  objection  was  overruled 
and  the  evidence  admitted.     There  were  two  indictments 

2.  — : :  against  the  plaintiff*     The  first  one  was  quashed, 

tnadmitting:  and  it  was  generally  known  that  a  motion  to 
instrucuona.    quash  would  be  made.     A  few  days  prior  to  the 

convening  of  court,  there  was  found,  early  in  the  morning,  near 
the  plaintiff's  residence,  a  letter  addressed  to  him,  with  which 
was  a  rope.  The  contents  of  the  letter,  as  testified  to  by  the 
plaintiff,  were  as  follows::  "In  view  of  the  present  indict- 
ment we  understand  that  you  are  under,  we  understand  that 
you  calculate  to  have  the  indictment  set  aside.  We  advise 
you  to  appear  and  be  tried  under  the  indictment  with  the  de- 
fect, if  any  exists,  or  take  the  lamented  Greeley's  advice  and 
go  west,  or  take  this.  "  We  the  Committee." 

The  plaintiff  offered  evidence  of  the  finding  and  contents 
of  the  letter.  To  this  the  defendants  objected  on  the  ground 
of  incompetency,  and  because  it  was  not  shown  that  any  of  the 
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defendants  were  connected  with  the  letter.  The  objectioDs 
were  overruled. 

We  have  examined  the  large  abstract  with  care,  and  have 
failed  to  find  any  evidence  tending  to  show  that  the  bam  was 
not  accidentally  bnmed,  or,  if  not,  that  any  of  the  defendants 
had  connection  therewith,  or  are  in  any  respect  responsible 
therefor.  We  have  also  been  nnable  to  find  any  evidence 
tending  to  show  that  the  letter  was  written  by  the  defendants, 
or  any  of  them,  or  that  they  ever  had  knowledge  of  its  ex- 
istence. This  being  so,  we  think  tbe  foregoing  evid^ioe 
should  have  been  excluded,  and  we  can  readily  see  and  under- 
stand that  the  defendants  were  greatly  prejudiced  by  its  in- 
troduction. 

The  defendants  were  members  of  an  "  anti-horse-thief  as- 
sociation," and  it  is  claimed  that  the  association  directed  or 
caused  the  criminal  proceedings  to  be  commenced  against  the 
plaintiff,  and  that  the  defendants  advised  and  directly  sanc- 
tioned what  the  association  did  by,  among  other  things,  con- 
tributing money  to  aid  the  prosecution.  Conceding  this  to 
be  so,  there  is  no  evidence  tending  to  show  that  the  associa- 
tion had  anything  to  do  with  burning  the  barn  or  writing  the 
letter.  The  defendants  asked  the  court  to  instruct  the  jury 
to  disregard  the  foregoing  evidence.  This  was  refused,  and 
the  jury  were  instructed  that  they  should  disregard  it,  "un- 
less  you  find  there  is  testimony  which  connects  (the  defend- 
ants) in  some  way  with  such  acts.  Mere  suspicion  or  sup- 
position is  not  sufficient."  It  is  insisted  by  counsel  for  the 
appellees  that  the  error  in  the  admission  of  the  evidence  afore- 
said was  cured  by  the  instructioii  given  the  jury.  But  it  is 
error  to  give  an  instruction  where  there  is  no  evidence  to  sup- 
port it.  This  has  been  repeatedly  ruled,  and  we  do  not  un- 
derstand counsel  to  claim  otherwise. 

Benjamin  Tost  testified  that  at  the  term  the  indictment 
was  foimd  one  of  the  defendants  (but  which  one  he  was  un- 


APRIL  TERM,  1884.  533 

Jobnson  t.  MiUer  e(  aL 

3, , .  able  to  state)  said  "  thatyif  they  could  not  get  rid  of 

ciM^ons'of  hiwi  (plwntiff)  no  other  way,  they  would  burn 
1^^  con-  him  out"  It  is  said  that  this  evidence  warranted 
miasibuity  ot  the  court  in  giving  the  instruction  above  stated. 
The  evidence  is  indelSnite  and  uncertain,  and  we  think,  if  the 
defendants  were  on  trial  for  burning  the  bam,  the  evidence 
would  have  been  inadmissible  against  any  one  of  them,  be- 
cause it  failed  to  identify  the  defendant  who  spoke  the  alleged 
words;  and  it  would  not  have  been  admissible  as  evidence 
against  all  of  the  defendants,  unless  a  conspiracy  to  bum  the 
bam  had  been  established ;  and  the  rule  must  be  the  same  in 
this  case.  There  is  no  evidence  tending  to  show  a  conspiracy 
to  bum  the  bam. 

John  Hines  testified  that  he  heard  David  Fall,  one  of  the 
defendants,  say,  at  the  time  at  which  the  indictment  was  found, 
"we  will  convict  Johnson  sure, or,  if  we  do  not  convict  him, 
we  will  drive  him  out  of  the  country."  Who  Fall  included 
when  he  said  "  we,"  the  witness  was  unable  to  state.  It  is 
exceedingly  doubtful  whether  what  Fall  said  is  binding  on 
any  one  but  himself;  but,  conceding  that  the  defendants  arc 
bound  thereby,  we  do  not  think  that  the  presumption  should 
be  indulged  that  the  plain ti ft'  was  to  be  driven  out  of  the 
country  by  the  perpetration  of  two  serious  criminal  acts.  It 
cannot  be  presumed  that  Fall  intended  to  accomplish  the  de- 
sired end  by  unlawful  acts.  The  evidence,  therefore,  was  in- 
suflBcient  to  connect  the  defendants  with  either  the  burning 
or  the  writing  of  the  letter.  The  court,  therefore,  erred  in 
the  admission  of  the  evidence,  and  in  instructing  the  jury  as 
above  stated. 

II.  John  Foreman  is  one  of  the  defendants,  and  the  plaint- 
iff, when  on  the  stand  as  a  witness,  testified  that  this  case  was 
twice  tried  in  Benton  county,  and  that  said  Fore- 
THE  BAMK.  ^^^  testified  on  said  trials,  or  one  of  them,  "  that 
they  had  met — this  organization  had  met — these  defendants 
and  the  balance  of  them — and  they  had  determined  to  prose- 
cute, whether  anybody  told  them  or  not;"  that  is,  as  we  un- 
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derstand,  whether  or  not  the  district  attorney  advised  the  com- 
mencement of  the  criminal  proceedings.  Tliis  evidence  was 
objected  to  by  all  of  the  defendants  except  Foreman,  but  the 
objection  was  overruled.  The  evidence  was  admissible  against 
Foreman  as  an  admission.  It  stands  upon  the  same  footing 
as  an  admission  out  of  court.  But  it  was  not  binding  on  the 
defendants,  unless  the  conspiracy  had  been  established  or  the 
admission  tended  to  so  prove.  The  admission  was  made  by 
Foreman  long  after  the  criminal  proceeding  was  at  an  end. 
The  conviction  of  the  plaintiflF  of  the  criminal  charge  was  the 
object  of  the  conspiracy.  This  had  failed,  and  the  conspiracy 
had  ceased  to  exist  when  the  object  intended  to  be  accom- 
plished had  failed.  Conceding  that  Foreman  and  the  defend- 
ants were  conspirators,  we  understand  that  the  admission  of 
one,,  to  be  binding  on  the  others,  must  be  made  during  the 
existence  of  the  conspiracy,  and  in  aid  of  the  common  de- 
sign. In  3  Greenleaf  Ev.,  §  94,  it  is  said:  "The  evidence 
of  what  was  said  and  done  by  the  other  conspirators  must  be 
limited  to  their  acts  and  declarations  made  and  done  while  the 
conspiracy  was  pending,  and  in  furtherance  of  the  design; 
what  was  said  or  done  by  them  before  or  afterwards  not  being 
within  the  principle  of  admissibility."  See  also  The  State 
V.  Weatfall^  49  Iowa,  328.  "We  think  the  court  erred  in  the 
admission  of  the  evidence  aforesaid. 

III.  William  Hamson,  who  is  not  a  defendant,  was  called 
as  a  witness  for  the  defendants,  and  on  cross-examination  was 

. .  permitted  to  testify,  against  their  objections,  that 

steanger^**'  he  was  a  member  of  the  association,  but  became 
conspiracy,  g^^j^  ^^^^^  ^^iQ  indictment  was  found,  and  that  he 
had  contributed  money  as  daes  to  the  association  during  the 
pending  of  the  indictment.  This  evidence  was  not  directed 
in  reply  to  or  in  explanation  of  the  evidence  of  the  witness 
in  chief,  and  was  inadmissible,  because  the  witness  was  not 
charged  with  conspiracy,  and  the  fact  that  he  was  a  member 
of  the  association,  and  contributed  money  in  furtherance  of 
the  objects  of  the  organization,  should  not  prejudice  tlie  de- 
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fendants.     What  the  witness  did  bound  no  one  but  himself. 

lY.  G.  W.  Miller,  one  of  the  defendants,  was  called  as  a 

witness  by  the  plaintiff,  and  testified  that  he  was  present  at  a 

^ ,  meeting  of  the  association,  and  he  thereupon  was 

horae-thfef"  ^^ed,  and  answered,  the  following  questions :  "  Do 
iSSiityo?*  you  recollect  of  a  vote  being  taken  in  a  meeting 
membereoi  ^f  ^^^^^  organization  to  prosecute  Mr.  Johnson 
for  selling  Mr.  Foreman's  calves?"  '<Tes,  I  think  I  do." 
"  Do  you  know  of  money  being  voted  for  that  pui-pose  and 
the  members  assessed  to  raise  the  money?"  "Yes  sir."  Tliis 
evidence  was  objected  to  "  because  the  action  of  the  organiz- 
ation is  not  that  of  the  defendants;"  but  the  objection  was 
overruled. 

The  association  was  not  incorporated,  but  it  may  be  said 
to  be  recognized  by  or  founded  in  accordance  with  a  statute. 
Code,  §  1091.  It  cannot,  therefore,  be  regarded  as  unlaw- 
ful, unless  organized  for  such  a  purpose.  But,  if  lawfully 
organized,  its  powers  may  have  been  used  for  an  unlawful 
purpose.  The  association  is  not  a  party  to  this  action,  but 
certain  members  are,  and  the  question  is,  to  what  extent 
are  the  latter  bound  by  the  acts  of  the  association?  As  it 
was  not  incorporated,  th6  association  must  be  regarded  as  a 
partnership  or  association  of  persons  for  the  accomplishment 
of  a  common  purpose,  which,  for  the  purpose  of  the  argu- 
ment, must  be  conceded  to  be  the  prosecution  of  the  plaint- 
iff on  the  criminal  charge.  Now,  if  the  defendants  aided 
and  abetted  in  the  prosecution  by  the  contribution  of  money 
for  that  special  purpose,  or  otherwise,  then  we  think  they  are 
responsible  for  the  consequences.  If  the  prosecution  was  un- 
lawful, they  are  liable.  But  the  defendants  insist  that  the 
evidence  fails  to  show  that  they  or  any  of  them  contributed 
money  in  aid  of  such  prosecution.  They  say  that  the  evi- 
dence only  shows  that  they  contributed  money  to  the  objects 
of  the  association  as  dues  provided  for  in  the  by-laws,  and' 
that  it  does  not  appear  that  they  directed  that  the  money  so 
contributed  should  be  used  to  prosecute  the  plaintiff.    "We 
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have  examined  the  whole  evidence  of  Miller  with  care,  and 
think,  when  taken  all  together,  that  it  is  shown  that  the  por- 
tion objected  to  as  above  was  admissible,  because  it  had  some 
tendency  to  show  that  the  defendants  contributed  money  for 
the  purpose  of  the  prosecution  of  the  plaintiff.  Bat  the  de- 
fendants are  not  liable  in  our  opinion  for  what  the  association 
did,  merely  because  they  were  members,  and  contributed 
money  to  effectuate  the  common  purpose.  It  must  be  pre- 
sumed, in  the  absence  of  any  showing  to  the  contrary,  that 
such  contributions  were  made  for  lawful,  and  not  for  unlaw- 
ful, purposes.  It  must  be  shown  that  they  either  voted  in 
favor  of  the  action  of  the  ansociation,  or  intentionally  aided 
or  contributed  money  in  furtherance  of  the  unlawful  act 
Each  member  of  the  association  is  liable  only  for  the  torts 
and  wrongs  he  did,  or  aided  in  doing,  as  above  stated./  Now, 
the  mere  fact  that  the  defendants  contributed  money  to  the 
association,  and  that  it  was  expended  in  the  prosecution  of 
the  plaintiff,  is  not  sufficient,  unless  they  participated  in  the 
action  of  the  association  in  making  such  expenditure. 

In  view  of  a  re-trial,  we  have  deemed  it  not  improper  to  say 
this  much,  but  we  deem  it  unnecessary,  and  possibly  im- 
proper, to  say  whether  there  is  sufficient  evidence  that  the 
defendants  participated  in  the  action  of  the  association  so  as  to 
be  bound  thereby,  because  the  evidence  may  not  be  the  same 
on  such  re-trial.  For  the  same  reason,  we  decline  to  say 
whether  in  our  opinion  a  conspiracy  has  been  established,  or 
whether  evidence  has  been  introduced  which  so  tends. 

V.  The  court  instructed  the  jury  that,  '*  On  the  contrary, 
if  you  find  that  the  association  was  organized  for  the  unlaw- 
ful purpose  of  takinir  the  law  into  their  own 
6.  bvidsncb;   ,       f  .,       i»    1       .   .,        1      .  .        1    . 

constitution     hands,  outside  of  the  civil  authorities,  their  acts 

andby-law8  '  ' 

tion^gality  ^°^  organization  are  unlawful,  etc."  The  objects 
queSuSator  ^^  ^^^  association  are  stated  in  what  is  called  a 
^**^**  constitution  and  by-laws,  which  were,  introduced 

in  evidence.  As  there  was  not  and  cannot  be  any  controversy 
what  facts  were  established  by  the  constitution  and  by-laws, 
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it  was  for  the  court  to  determine  therefrom  whether  the  asso- 
ciation was  organized  for  an  unlawful  purpose.  The  court, 
therefore,  erred  in  submitting  this  question  to  the  jury. 

VI.  Although  the  association  may  have  been  organized 
for  a  lawful  purpose,  the  members  thereof,  including  the  de- 
7.  M AUGI0U8  foudants,  may  have  acted  unlawfully,  and  there- 
proSSSe^'* '  fore  rendered  themselves  liable  in  this  action.  This 
questron  of     depends  largely  on  the  question  whether  there  was 

iW  and  fact:        -r  o    ./  i 

instruetions. '  probable  cause  for  the  criminal  prosecution.  It  is 
urged  that  the  evidence  does  not  sustain  the  finding  of  the  jury- 
in  this  respect,  but  we  are  not  prepared  to  say  that  we  can, 
under  the  established  rule,  set  aside  the  verdict. 

The  court  refused  certain  instructions  asked  by  the  defend- 
ants as  to  what  facts  constituted  probable  cause,  and  in  so  do- 
ing it  is  claimed  that  the  court  erred.  In  these  instructions 
were  grouped  facts  which  the  defendants  claim  the  evidence 
tended  to  establish,  and,  if  the  jury  so  found,  then  it  is  in- 
sisted that  the  plaintiff  failed  to  establish  that  there  was  not 
probable  cause.  We  incline  to  think  that  the  instructions 
asked  and  refused  were  warranted  by  the  evidence.  The  court 
correctly  gave  a  general  instruction,  which  would  be  appli- 
cable in  any  case  for  malicious  prosecution,  and  also,  in 
another  instruction,  grouped  together  some  of  the  facts  stated 
in  the  instructions  refused,  but  omitted  thereform  at  least 
one  material  fact.  The  criminal  charge  against  the  plaintiff 
was  the  stealing  of  certain  calves,  the  property  of  Foreman. 
There  was  evidence  tending  to  show  that  the  plaintiff*  paid  or 
gave  his  note  to  foreman  for  the  value  of  the  calves  prior  to 
the  finding  of  the  indictment.  In  grouping  the  facts,  this 
circumstance  was  omitted. 

Without  determining  whether  there  should  be  a  reversal 
because  of  the  refusal,  under  the  circumstances,  to  give  the 
instructions  asked,  we  deem  it  proper,  in  view  of  a  re-trial,  to 
say  that,  in  actions  of  malicious  prosecution,  when  the  evi- 
dence is  conflicting,  and  when  the  facts  it  tends  to  prove  are 
numerous,  it  is  exceedingly  important  that  the  instructions 
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in  relation  to  what  constitates  probable  canse  shonld  be  elear, 
definite  and  certain.  It  is  true,  we  apprehend,  that  what  con- 
stitutes probable  cause  is  a  mixed  question  of  law  and  tsucL 
"When  the  facts  are  admitted,  or  have  been  found  by  the  jury, 
the  law  declares  whether  there  was  probable  cause  or  not 
We  think  it  is  important,  and  the  better  way,  for  the  court 
to  group  together  in  the  instructions  the  facts  which  the  evi- 
dence tends  to  prove,  and  then  to  instruct  the  jury,  if  they 
find  that  such  facts  have  been  established,  that  they  must  find 
that  there  was  or  was  not  probable  cause.  Owen  v.  Owen^ 
22  Iowa,  270;  Shaul  v.  Brown,  28  Id.,  87. 

YII.  The  first  indictment  was,  as  has  been  said,  quashed, 
and  the  cause  was  resubmitted  to  the  grand  jury  and  another 

8. :  iia-    indictment  found.     As  it  does  not  appear  that  the 

tinuauce  of. "  defendants  or  any  of  them  had  anything  to  do 
with  sudi  resubmission,  it  may  be  that  it  should  be  presumed 
that  it  was  done  by  the  court;  and  this  the  defendants  claim 
is  the  fact.  It  is  said  that  the  defendants  should  not  be  held 
responsible  for  the  continuance  of  the  prosecution,  because 
they  could  not  dismiss  it.  Instructions  asked  embodying  this 
view  were  refused,  as  we  think,  correctly.  Conceding  that 
the  defendants  were  instrumental  in  causing  the  criminal  ac- 
tion to  be  commenced,  we  think  they  are  liable  for  its  con- 
tinuance. Bacon  v,  Towne,  4  Cush.,  217.  It  may  be  true 
that  the  prosecuting  oflScer  declined  to  dismiss  such  proceed- 
ing under  the  belief  that  the  plaintiff  was  guilty.  But  such 
belief  was,  in  all  probability,  engendered  by  information  de- 
rived from  the  defendants. 

VIII.  There  was  evidence  tending  to  show  that  the  plaint- 
iff had  possession  of  the  property  shortly  after  the  allied 
9.  LARCBNY :    larccny ;  and  the  defendants  asked  tlie  court  to  in- 

pSseSSon  of  struct  the  jury  that  such  possession,  unexplained, 
erty!"  **"****  was  evidence  of  guilt.  This  instruction  was  re- 
fused. It  should  have  been  given.  It  has  been  so  ruled  by 
this  court  in  several  cases. 

IX.  As  has  been  said,  the  plaintiff  was  twice  tried  on  the 
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criminal  charge.     On  the  first  trial  the  jury  were  unable  to 
airree  on  a  verdict,  and  were  discharged.    The  de- 

10.  MALICIOUS    Z'    ,  ,  ,  ,  .  ,  Y 

evidence 'of*    '^^^^^^^  sought  to  introduce  m  evidence  the  re- 
oaSSeP^^s-      ^^^  ^^  ®"^^  tna\j  which  showed  that  the  jury 
ii^1?p?u^  retired  to  consider  as  to  their  verdict  on  the  fifth 
^  ®*  day  of  May,  and,  being  nnable  to  agree,  they  were 

discharged  the  next  day.  Upon  the  objection  of  the  plaint- 
iff, this  evidence  was  exdnded.  It  is  insisted  by  counsel  for 
the  defendants  that  the  evidence  sought  to  be  introduced  was 
evidence  of  probable  cause,  and  therefore  the  court  erred  in 
excluding  it. 

It  has  been  held  that  a  conviction  before  a  justice  of  the 
peace  on  a  criminal  charge,  and  an  acquittal  upon  appeal,  is 
conclusive  evidence  of  probable  cause.  Whitney  v.  Peckham^ 
15,  Mass.,  243;  Witham  v,  Oowen^  14  Me.,  362.  In  Bacoii 
V.  TownSj  4  Cush.,  217,  it  is  said  that  the  authority  of  the 
first  case  has  been  doubted  in  Burt  v.  PlacCj  4  Wend.,  591, 
and  that,  if  the  conviction  before  the  justice  is  regarded  "as 
evidence  of  probable  cause,  we  think  it  is  prima  facie  only, 
and  not  conclusive;"  and  such  is  the  rule  in  this  state.  Mof- 
faU  V.  Fisher,  47  Iowa,  473.  In  Garrard  v,  Willet,  4  J.  J. 
Marsh,  628,  it  was  held  "  that  the  finding  by  the  grand  jury 
(of  an  indictment)  is  prima  facie  evidence  of  probable 
cause."  In  Smith  v.  McDonald,  3  Espinasse,  7,  it  is  said 
that,  if  the  evidence  on  the  trial  of  the  criminal  charge  is 
such  as  to  cause  the  jury  to  hesitate  as  to  an  acquittal,  it  is 
evidence  of  probable  cause. 

In  the  case  at  bar,  the  jury  were  unable  to  agree  as  to  the 
innocence  or  guilt  of  the  defendant.  It  followed,  of  course, 
that  the  jury,  or  some  of  them,  must  have  believed  the  plaint- 
iff to  be  guilty.  The  fact  that  he  was  acquitted  by  another 
jury  cannot  affect  the  result  which  must  necessarily  follow 
because  the  first  jury  failed  to  acquit.  We  think  the  evi- 
dence offered  was  admissible,  because  it  tended  to  show  prob- 
able cause.  It  was  not  conclusive,  and,  like  any  o\\\er  prima 
facie  evidence,  was  subject  to  be  explained.  Tlie  question  is  not 
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whether  the  plaintiff  was  guilty,  but  whether  the  defendants 
had  reasonable  cause  to  so  believe.  If  the  finding  of  an  in- 
dictment is  evidence  of  probable  canse,  or  the  evidence  on 
the  trial  of  the  criminal  charge  is  snch  as  to  cause  the  jury 
to  hesitate  is  evidence  of  probable  canse,  it  seems  to  ns  that 
the  inability  of  the  jury  to  agree  must  have  the  same  effect 
The  evidence  offered  was,  therefore,  admissible. 

X.  The  crime  with  which  the  plaintiff  was  charged  was 

the  stealing  of  certain  calves,  the  property  of  John  Foreman. 

There  was  evidence  tending  to  show  that  the 

charge  of  lar-  plaintiff  sold  the  calves  to  Potter,  to  whom  the 

ceny:  owner-  ^ 

property^^Yi"  Plaintiff  gavc  his  promissory  note  in  payment  for 
deuce.  ^j^^  calves,  whlch  note  Potter  gave  Foreman.    The 

latter  brought  suit  on  the  note  against  the  plaintiff,  and  the 
defendants  offered  evidence  tending  to  show  that  the  original 
papers  in  said  action  were  lost,  and  they  offered  in  evidence 
a  certified  copy  of  the  record,  showing  that  Foreman  had  re- 
covered in  said  action.  They  also  offered  to  introduce  evi- 
dence tending  to  show  that  the  only  and  sole  issue  in  said 
action  was  whether  the  calves,  in  payment  for  which  the  note 
was  given,  were  the  property  of  Foreman.  Tliis  evidence 
was  objected  to  as  being  incompetent  and  immaterial,  and  the 
objection  was  sustained.  Foreman  was  plaintiff,  and  the 
present  plaintiff  defendant,  in  the  action  on  the  note,  and  the 
defendant  in  that  action  is  plaintiff,  and  Foreman  is  one  of 
the  defendants,  in  this  action.  If  the  calves  were  not  the 
property  of  Foreman,  then  the  plaintiff  was  not  guilty  of  the 
crime  charged  against  him.  It  is  a  material  issue  in  this 
case  whether  the  plaintiff  is  guilty  as  charged;  for  we  ap- 
prehend that  it  is  true  that,  if  the  jury  should  so  find,  such 
fact  would,  at  least,  tend  to  reduce  the  damages  which  tlie 
plaintiff  might  otherwise  be  entitled  to  recover.  We  think, 
as  the  issue  in  the  two  cases  is  substantially  the  same,  that, 
as  between  the  plaintiff  and  Foreman,  the  evidence  was  ad- 
missible. It  is  not  essential  that  the  judgment  in  the  for- 
mer action  should  have  been  specially  pleaded.     1  Greenleaf 's 
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Ev.,  §§  527-528,  531.  We  are  not  called  on  to  determine 
whether  the  jadgment  is  coDcInsive  as  between  the  plaintiff 
and  Foreman,  nor  wliether  it  was  admissible  in  favor  of  the 
other  defendants.  The  errors  not  considered  are  either  of  a 
minor  character,  or  such  as  will  not  in  all  probability  affect 
the  result,  if  another  trial  is  had. 

Rbvsbsbd. 
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Sfbbsy  bt  al  t.  Ethebidgb. 
Chattel  Mortgage;  agbeehbnt  for  possession  and  bale  or 

PROPERTY    BT  INSOLVENT   HORTOAOOR:  NOT    FRAUDULENT  IN  LAW. 

Under  the  statates  of  this  state,  where  there  is  no  actual  intent  to  de- 
fraud, a  chattel  mortgage  is  not  rendered  fraudulent  perse  by  the  agree- 
ment of  the  parties  that  the  mortgagor  may  retain  possession  of  the 
property,  and  dispose  of  it  in  the  ordinary  course  of  trade,  and  appro- 
priate a  part  of  the  proceeds  to  the  support  of  himself  and  family,  even 
though  he  be  insolvent  at  the  time  of  making  the  mortgage.  Hughes 
V.  Cory^  20  Iowa,  899,  and  Clark  r.  Hyman^  55  Id.,  14,  followed. 

:  BY  INSOLVENT  MORTGAGOR:  VALIDITY  OP.    Under  the  statutes 

of  this  state,  no  disabilities  are  imposed  upon  insolvents  with  reference 
to  the  disposition  of  their  property;  and  they  may,  by  sales  or  mortgages, 
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give  preference  to  some  of  their  creditors,  and,  if  done  in  good  fiith. 
such  sales  and  mortgages  will  be  npheld  by  the  law. 


6.  :  AORBRMEKT   FOB  P088E88ION    AKD   BALK  OF  PnOPERTT  BY  15- 

SOLYENT   HORTQAGOR:  EYIDENCB   OF  FRAUD:  QUESTION   FOR  JUBT. 

While  a  chattel  mortgage  is  not  rendered  frandulent  by  the  facts  that 
the  mortgagor  was  insolvent  when  the  mortgage  was  made,  and  that 
there  was  an  agreement  that  he  should  retain  possession  of  the  goods, 
and  sell  them,  and  appropriate  to  his  own  nse  a  part  of  the  proceeds, 
yet,  where  there  was  evidence  tending  to  prove  such  facts,  the  case 
should  have  been  submitted  to  the  jury,  whose  province  it  is  in  such 
cases,  and  not  that  of  the  court,  to  determine  from  all  the  circumstaD- 
ces  whether  or  not  there  was  fraud  in  fact.  Torbert  t,  Haffden,  11  Iowa, 
4S5,  followed. 

4.  Praotioe:  takiivo  case  from  jury:  when  justifiabue.  The  cooit 
is  justified  in  taking  a  case  from  the  jury  only  when  there  is  an  entire 
absence  of  evidence  tending  to  establish  the  claim  or  defense  set  up  in 
the  pleadings. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  June  3. 

Plaintiffs  allege  in  their  petition  that  in  the  month  of 
August,  1882,  they  were  the  owners  of  two  chattel  mortgages 
on  a  stock  of  goods  and  merchandise,  given  by  one  George  W. 
Hamilton,  to  secure  an  indebtedness  of  about  $450,  which  he 
was  owing  them,  and  that  defendant  seized  and  converted  said 
raortgaored  property  to  his  own  use ;  and  tliey  ask  judgment  for 
the  value  of  their  interest  therein.  The  defendant  answers  that 
he  seized  the  property  by  virtue  of  a  writ  of  attachment,  issued 
by  the  circuit  court  of  the  United  States  for  the  district  of 
Iowa,  and  placed  in  his  hands,  as  deputy  United  States 
marshal,  to  be  served;  that  the  property  at  the  time  of  the 
seizure  was  in  Hamilton's  possession,  and  was  subject  to  seiz- 
ure; that  he  seized  but  a  portion  of  the  stock  covered  by  the 
mortgage,  and  left  in  the  store  where  found  more  than  enough 
goods  to  satisfy  plaintiffs'  claim,  which,  by  the  exercise  of 
proper  diligence,  they  might  have  applied  in  satisfaction  of 
said  debt;  that,  prior  to  the  execution  of  the  mortgages  to 
plaintiffs,  Hamilton  had  executed  a  mortgage  on  the  sairic 
l)roperty  to  Perry,  Cook  &  Towner,  to  secure  a  debt  of  $631.82, 
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which  he  was  owing  them;  and  that,  on  the  next  day  after 
the  execution  of  the  second  mortgage  to  plaintiff,  he  executed 
to  A.  P.  Wright,  trustee,  a  mortgage  on  the  same  property 
covered  by  the  mortgages  to  Perry,  Cook  &  Town  and  to 
pIaintifi8,to  secure  certain  other  creditors  named  therein;  that 
each  of  these  mortgages  was  executed  by  Hamilton  in  con- 
templation of  insolvency,  and  that  he  was  in  fact  insolvent  at 
the  time,  and  that  the  execution  of  all  of  said  instruments 
constituted  but  one  transaction,  and  amounts  to  a  general 
assignment  for  the  benefit  of  creditors,  and  that  such  assign- 
ment, and  the  instruments  constituting  it,  are  void,  because 
a  preference  is  thereby  given  to  certain  creditors.  He  also 
alleges  that  said  mortgages  were  executed  by  Hamilton  with 
intent  to  hinder,  delay  and  defraud  creditors.  There  was  a 
verdict  and  judgment  for  plaintiffs,  and  defendant  appeals. 

Bryan  dk  Bryan^  for  appellant. 
H.  S.  Wilcox^  for  appellee. 

Reed,  J. — Hamilton,  the  mortgagor,  was  a  merchant  doing 
busines^  at  Knoxville,  Marion  county.  One  of  the  mortgages 
under  which  plaintiffs  claim  was  executed  on  the  fourth,  and 
the  other  on  the  fifth,  of  July,  1882.  They  were  given  to  secure 
different  debts,  and  each  covers  all  the  goods  and  merchandise 
then  in  the  store,  or  which  should  thereafter  be  added  to  the 
stock.  The  one  first  executed  also  covers  all  notes  and  book 
accounts  then  in  the  store,  and  the  other  covers  all  notes,  book 
accounts  and  other  evidences  of  indebtedness  which  may 
thereafter  accrue  in  favor  of  Hamilton,  arising  out  of  the  busi- 
ness; and  they  each  provide  that,  in  case  of  default  made  in 
the  payment  of  the  debt  secured,  or  in  case  the  mortgagor 
shall  attempt  to  dispose  of  or  remove  the  property,  or  any 
portion  of  it,  from  the  county,  or  whenever  the  mortgagees 
shall  elect  so  to  do,  they  may  take  possession  of  the  mortgaged 
property. 

There  was  evidence  tending  to  prove  that  when  the  mort- 
VoL.  LXIII— 35 
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gages  were  given  there  was  a  parol  agreement  between  plaint- 
iffs and  Hamilton,  to  the  effect  that  Hamilton  should  remain 
in  possession  of  the  property,  and  should  continue  to  carry 
on  the  business  of  the  store,  selling  the  goods  in  the  usual 
course  of  trade,  and  applying  the  proceeds  to  the  payment 
of  his  debts,  and  to  the  purchase  of  other  goods  to  replenish 
the  stock,  and  to  the  payment  of  the  running  expenses  of 
the  store,  and  for  the  support  of  himself  and  family.  The 
evidence  also  tends  to  prove  that  Hamilton  was  insolv^it  at 
the  time  the  mortgages  were  given. 

Defendant  asked  the  court  to  instruct  the  jury  as  follows: 

1.  That,  if  the  mortgagor  was  left  in  possession  of  the 
property,  with  the  privilege  of  continuing  the  business  of 
buying  and  selling  as  before  the  mortgages  were  made,  and 
there  was  no  provision  for  the  application  of  the  entire  pro- 
ceeds of  the  sale  of  the  property  to  the  payment  of  the  debts 
secured  by  the  mortgages,  but  the  mortgagor  had  the  privi- 
lege of  appropriating  a  portion  of  such  proceeds  to  his  own  use, 
the  mortgages  were  fraudulent  in  law,  and  void,  as  to  tlie 
creditors  of  Hamilton. 

2.  That,  if  an  arrangement  was  made  between  the  par- 
ties to  the  mortgages,  that  the  mortgagor  was  to  have  full 
possession  and  control  of  the  property,  with  the  privilege  of 
applying  any  portion  of  it  to  any  other  use  than  the  discharge 
of  the  debts  secured  by  the  mortgages,  they  were  fraudulent  in 
law,  and  void  as  to  creditors. 

3.  That,  if  Hamilton  was  insolvent  when  he  gave  the 
mortgages,  and  they  covered  all  the  property  which  he  had 
invested  in  the  business,  and  the  debts  secured  by  the  mort- 
gages were  small  compared  with  the  value  of  the  property 
covered  by  them,  and  there  was  an  agreement  between  him 
and  plaintiff  that  he  should  remain  in  possession  and  carry 
on  the  business  for  an  indefinite  period  of  time,  these  were 
proper  circumstances  to  be  considered  by  the  jury  in  deter- 
mining whether  the  mortgages  were  given  with  intent  to  de- 
fraud the  other  creditors  of  Hamilton. 
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The  court  refased  to  give  these  instmctionB,  bnt  directed 
the  jary  to  find  for  plaintiffs.  The  mling  of  the  circuit 
conrt  was,  in  effect,  First j  that  the  facts  which  the  evidence 
tended  to  prove^  if  proved,  would  not  render  the  mortgages 
fraudulent  in  law;  and,  Second^  that  said  facts  would  not 
have  any  tendency  to  prove  that  the  mortgages  were  given 
and  received  with  any  actual  intent  to  defraud  the  other  credi- 
tors of  Hamilton. 

I.  The  first  question,  then,  which  we  are  required  to  de« 
termine  is,  whether  the  facts,  that  the  mortgagor  was  insolvent 
1.  CHATTEL  when  the  mortgages  were  given,  and  that  there 
agr^nentfor  was  an  agreement  that  he  might  remain  in  posses- 
and saieof  sion  of  the  mortgaged  property, and  sell  it  in  the 
properly  by  ordinary  course  of  trade,  and  apply  the  proceeds 
noTi^dn-     *^  ^^®  ^^'^  ^^  render  the  mortgages  fraudulent 

lent  In  law.       inlaw. 

It  is  held  in  Hughes  v.  Cory^  20  Iowa,  399,  and  in  Clark 
V.  Hyman^  55  Id.,  14,  that,  under  the  statutes  of  this  state, 
where  there  is  no  actual  intent  to  defraud,  a  chattel  mortgage 
is  not  rendered  fraudulent  per  se  by  the  agreement  of  the 
parties  that  the  mortgagor  may  retain  possession  of  the  prop- 
erty, and  dispose  of  it  in  the  ordinary  course  of  trade,  without 
any  agreement  that  the  proceeds  shall  be  applied  to  the  pay- 
ment of  tlje  debt  secured  by  the  mortgage.  Appellant  does 
not  deny  that  this  is  now  the  settled  rule  in  this  state,  and 
we  are  not  asked  to  reconsider  it;  but  the  claim  is  that  this 
case  is  distinguished  from  the  cases  cited,  and  taken  out  of 
the  rule,  by  the  facts  of  the  agreement  that  the  mortgagor 
might  appropriate  a  part  of  the  proceeds  of  the  mortgaged 
property  for  his  own  support  and  that  of  his  family,  and  of 
his  insolvency  at  the  time. 

But  we  are  not  able  to  see  that  the  agreement  with  refer- 
ence to  the  support  of  the  mortgagor  and  his  family  out  of 
the  proceeds  of  the  property  at  all  distinguishes  the  case  from 
either  Hughes  v.  Gary  or  Clark  v.  Hyman.  In  the  former 
case,  the  agreement  was  that  the  mortgagor  should  sell  the 
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property  in  the  nsual  conrse  of  business,  and  apply  thirty- three 
per  cent  of  the  proceeds  on  the  mortgaged  debt,  and  there  was 
no  agreement  at  all  as  to  the  application  which  should  be  made 
of  the  remainder;  while,  in  the  latter  case,  the  mortgagor  had 
the  right  to  dispose  of  the  property  in  the  same  manner,  but 
there  was  no  agreement  as  to  the  disposition  which  should  be 
made  of  the  proceeds.  In  the  one  case,  then,  the  mortgagor 
might  apply  67  per  cent,  and  in  the  other  the  whole,  of  the  pro- 
ceeds to  whatever  personal  use  he  might  choose,  and  the 
right  to  appropriate  a  portion  for  his  own  or  his  family's 
support  was  as  certainly  reserved  in  these  cases  as  though  it 
had  been  stated  in  express  terms  in  the  contracts. 

Neither  do  we  think  that  the  character  of  the^transaction 
in  law  is  affected  by  the  fact  of  the  insolvency  of  the  mortga^r 

2 ^  .    at  the  time  the  mortgages  were  given.     There  is 

mortgagor:  ^^  Statute  in  this  state  imposing  any  special  duties 
vaiifity  of.  ^j.  disabilities  on  insolvents  with  reference  to  the 
disposition  of  their  property.  They  may  make  assignments 
of  all  of  their  property  for  the  benefit  of  all  of  their  creditors, 
or,  if  they  so  elect,  they  may,  by  sales  or  mortgages  of  their 
property,  give  preferences  to  a  portion  of  their  creditors,  and 
any  disposition  of  their  property,  which  is  made  honestly  and 
in  good  faith,  will  be  upheld  by  the  law.  The  fact  of  the  in- 
solvency of  the  vendor  is  often  a  material  circumstance  in 
determining  whether  the  sale  was  made  with  an  actual  intent 
to  defraud;  but,  in  the  absence  of  such  intent,  the  law  will  up- 
hold the  sale.  We  think,  then,  that  the  circuit  court  cor- 
rectly held  that  the  mortgages  were  not  fraudulent  in  law. 

II.     We  think,  however,  that  the  circuit  court  erred  in  re- 
fusing to  submit  to  the  jury  the  question  whether  the  mort- 

3. J  gages  were  fraudulent  in  fact.     It  cannot  be  said 

pSg^uSf*^'  that  there  was  no  evidence  tending  to  prove  that 
property  by  they  were  executed  with  intent  to  defraud  or  de- 
t!vdenceof     lay  the  other  creditors  of  Hamilton.     It  is  said 

fraud:  ques-         ''         _  __  _  

tion  for  Jury,    in  Torbert  V.  ITay den j  11  lowOj  4tQ5 1     "Whether 
a  chattel  mortgage,  when  the  mortgagor  holds  possession  and 
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deals  with  the  mortgaged  property  as  his  own,  is  fraudulent 
or  not,  is  a  question  of  fact  for  the  juiy,  and  not  one  of  law 
for  the  court*^  And  in  Hughes  v.  Coty^  supra^  it  is  said 
that,  while  the  mere  retention  by  the  mortgagor  of  the  prop- 
erty, where  the  instrument  is  recorded,  is  no  longer  either 
per  86  fraudulent  or  a  badge  of  fraud,  it  may  be  a  circum- 
stance, with  others,  to  prove  fraud  in  fact. 

Tlie  evidence  given  on  the  trial  tended  to  establish  a  num- 
ber of  circumstances,  in  addition  to  the  fact  that  the  mort- 
gagor retained  possession,  such  as  the  insolvency  of  the 
mortgagor,  and  the  parol  agreement  that  he  might  sell  the 
property  and  appropriate  a  portion  of  the  proceeds  to  his  in- 
dividual u^,  which  defendant  had  the  right  to  have  consid- 
ered in  determining  the  question  whether  the  mortgage  was 
given  with  an  actual  fraudulent  intent  It  is  true  that,  in 
Clark  V.  Hyman^  Bujpra^  it  was  held  by  this  court,  on  a 
similar  state  of  facts,  that  the  allegation  of  fraud  was  not  es- 
tablished ;  but  that  was  an  equitable  action  triable  de  novo  in 
this  court.  We  were,  therefore,  required  to  determine  the 
question  of  fact  as  an  original  question.  But  in  this  case  the 
question  was  to  be  passed  upon  by  the  jury;  and,  as  there  was 
evidence  proper  to  be  considered  in  determining  it,  it  was  the 
i*ight  of  the  parties  to  have  it  submitted  to  them  to  be  deter- 
4.  PRACTicB  t  mined  on  the  evidence.  The  court  is  justified  in 
fromfun??  taking  a  case  from  the  jury  only  when  there  is 
bie*  ^  an  entire  absence  of  evidence  tending  to  establish 
the  claim  or  defense  which  is  set  up  in  the  pleadings. 

Other  questions  are  discussed  by  counsel,  but,  as  they  may 
not  arise  on  a  retrial  of  the  case,  we  deem  it  unnecessary  to 
determine  them.  For  the  error  in  refusing  to  submit  the 
case  to  the  jury,  the  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  triaL 

Bevebsbd. 
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1.  Praotioe:  on  dbmubbeb  to  psrmoir  in  equitt:  bomb  bbuet 

dub:  dexubreb  OYBBBUiiSo.  Where  it  appears  that  the  plaintiff  ii 
entitled  to  some  of  the  relief  asked  in  a  petition  in  equity,  a  demurrer 
thereto  should  not  be  sustained. 

2.  OontrBOt:  lbabb  of  coal  lands  iob  botaltt:  abubb  oflbasb: 

BIOHT8  OF  LESSOR.  Where  plaintiff  leased  coal  lands  to  defendants* 
who  agreed  to  sink  a  shaft  and  mine  the  coal  thereunder,  and  pay 
plaintiff  a  royalty  upon  the  cool  so  taken  out— sach  royalty  being  bis 
only  consideration  for  the  lease,  (for  copy  of  lease  see  opinion,)  held  that 
plaintiff  had  a  right  to  demand  that  defendants  prosecute  the  mining  of 
coal  on  his  land  with  reasonable  diligence;  and  that  he  wolb  entitled  to 
an  injunction  to  restrain  defendants  from  using  a  shaft,  sunk  on  his 
land,  for  the  purpose  of  mining  the  coal  fh>m  an  adjoining  tract  whicb 
they  had  leased,  while  the  mining  on  his  land  was  neglected. 

Ajppeal  from  Wapello  Circuit  Court. 

TlTESDAT,   JUNB   8. 

This  is  an  action  in  equity  by  which  it  ia  sought  to  cancel 
and  set  aside  a  lease  of  certain  coal  lands  and  mines,  and  to 
enjoin  the  defendants,  who  are  the  lessees,  from  using  the 
lands  or  mines  of  plaintiff  to  mine  coal  from  other  lands,  and 
for  the  appointment  of  a  receiver  pending  the  litigation. 
There  was  a  demurrer  to  the  petition,  which  was  sustained; 
and  plaintiff  appeals. 

MoNett  dh  Tisdahy  for  appellant. 

Chamhera  <&  McEVroy  and  Stile%  dd  Beamany  for  appellees. 

BoTHBOCK,  Ch.  J. — ^The  lease  in  question  is  as  follows: 
<<  This  agreement,  made  and  entered  into  this  twelfth  day 
of  January,  1882,  by  and  between  John  M.  Peters  and  L  L. 
Peters,  of  the  first  part,  and  Ira  Philipps,  M.  C.  Martin  and 
Henry  Philipps,  of  the  second  part,  witnesseth:  That  the  par- 
ties of  the  first  part  have  this  day  leased  unto  the  parties  of 
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the  second  part,  for  the  purpose  of  mining  coal  and  conduct- 
ing a  coal  business,  the  following  described  land,  to-wit: — ^Tho 
N.  W.  i  of  N.  W.  i,  sec.  13,  range  14,  township  72, 
Wapello  county,  on  the  terms  and  conditions  named  below. 
The  parties  of  the  second  part  agree  to  have  the  mine  opened 
and  in  operation  within  nine  months  from  the  above  date, 
or  forfeit  all  rights  to  this  lease;  and  further  agree  to  pay 
the  parties  of  the  first  part,  or  their  heirs,  three«qaarters  of  a 
cent  per  bushel  for  all  coal  taken  from  said  land,  except  the 
slack  and  first  twenty-five  feet  of  entry  coal  from  such  shaft; 
royalty  to  be  paid  every  sixty  days. 

<<It  is  also  agreed  that  the  parties  of  the  second  part  shall 
not  allow  the  mine  to  stand  idle  for  more  than  sixty  days  at 
any  one  time,  unless  accident,  strikes  among  the  miners,  or 
some  uncontrollable  forces  compel  them  to  do  so;  and,  should 
they  Ml  to  do  as  per  above  agreement,  this  lease  may  be 
treated  as  null  and  void  at  the  option  of  the  parties  of  the 
first  part. 

"  The  parties  of  the  second  part  further  bind  themselves 
not  to  sell  this  lease  outright  to  any  other  parties,  without  the 
consent  of  the  parties  of  the  first  part;  said  parties  being  ob- 
liged to  give  good  and  sufficient  reasons  for  refusing  said  sale, 
such  as  inability,  irresponsibility,  dishonesty,  or  objections  of 
like  character. 

<<  It  is  agreed  that  the  above  article  shall  not  debar  the  par- 
ties of  the  second  part  from  issuing  stock  or  taking  into  the 
business  other  partners. 

<<  The  parties  of  the  first  part  do  hereby  lease  unto  the  par- 
ties of  the  second  part  the  above  described  land,  for  the  pur- 
poses mentioned,  for  the  term  of  twenty  years  from  the  date 
of  this  paper;  and  further  agree  to  give  to  the  parties  of  the 
second  part,  free  of  cost,  all  slack  coal,  and  all  coal  taken  from 
the  first  twenty-five  feet  of  entrance  from  each  shaft;  said 
entrance  not  to  be  made  wider  than  is  necessary  for  conveni- 
ence of  the  mine.  It  is  further  agreed  that  the  parties  of 
the  second  part  shall  have  full  control  of  the  surface  land 
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for  the  erection  of  business  buildings,  residences,  shafts,  etc, 
without  extra  charge,  but  shall  not  have  use  or  control  of  any 
timber  on  said  land,  and  shall  have  privilege  of  removing  any 
improvements  made  by  them,  either  before  or  at  the  expiration 
of  this  lease.  The  parties  of  the  first  part  further  agree  not 
to  sell  all  or  any  portion  of  this  land,  unless  subject  to  this 
lease. 

"  It  is  also  agreed  that  the  parties  of  the  first  part  shall 
have  privilege  of  examining  the  mine  and  books  at  any  time." 

It  is  averred  in  the  petition  that  at  the  time  the  lease  was 
made  it  was  thought  by  all  the  parties  thereto  that  the  coal 
and  coal  privileges  in  and  under  said  land  were  very  valu- 
able, and  that,  as  subsequently  tested,  from  five  to  five  and  a 
half  feet  thick  of  extra  quality  of  coal  extended  under  about 
twenty-five  acres  of  said  tract.     It  is  charged  tliat  in  April, 

1882,  the  defendants  bought  of  one  MoflSt  the  coal  underly- 
ing a  piece  of  land  on  the  north  of  and  adjoining  plaintiff'^s 
land,  and  that  they  sunk  a  shaft  in  the  northwest  corner  of 
plaintiff's  land,  about  seventy  feet  from  the  line  between  said 
land  and  the  land  of  Moffit,  and  that  from  said  shaft  they 
dug  an  entry  north  through  plaintiff's  coal  and  into  the  coal 
of  Moffit;  that  defendants  have  violated  the  lease  by  failing 
to  open  and  develop  the  mine  in  a  proper  and  workmanlike 
manner,  by  building  an  entry  where  none  was  required,  and 
in  an  improper  construction  of  an  air  course;  that  after  open- 
ing the  mine,  and  between  October,  1882,  and  Febrnary, 

1883,  the  defendants  accounted  to  and  paid  plaintiff  royalty 
for  about  twenty-one  thousand  bushels  of  coal  mined,  and 
since  that  time  they  have  only  accounted  to  him  for  four 
hundred  and  thirty-four  bushels,  and  in  September,  1883, 
offered  to  account  for  eighty  bushels  in  addition,  and  claimed 
that  this  was  all  that  had  been  mined  from  plaintiff's  land; 
and  that  since  March  10,  1883,  they  ceased  to  work  regularly 
in  plaintiff's  coal,  and  that  since  that  time  they  have  only  pur- 
posed doing  enough  work  to  avoid  a  forfeiture  of  the  lease, 
and  that  such  purpose  was  declared  by  one  of  the  defendants 
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iQ  July,  1883;  that  fiie  defendants,  contrary  to  the  lease,  are 
using  plaintiff's  land,  shafts,  and  entry  to  mine  and  ship 
coal  from  the  Moffit  land,  and  for  the  past  six  months  have 
mined  ten  or  fifteen  times  as  much  of  the  Moffit  coal  as  of 
plaintiff's.  It  is  claimed  that  plaintiff  has  suffered  damages, 
on  account  of  the  wrongful  acts  charged,  in  the  sum  of  $500, 
and  it  is  averred  that  the  plaintiff  has  notified  the  defendants 
that,  because  of  their  violation  of  the  provisions  of  the  lease, 
the  same  is  forfeited,  and  possession  of  the  land  was  demanded. 
There  are  a  number  of  grounds  of  demurrer  to  the  petition, 
which  we  need  not  set  out  in  detail.  The  claim  is  made 
1. pbactice:  therein  that,  the  petition  does  not  show  that 
to  petutoiun  plaintiff  is  entitled  to  any  equitable  relief,  either 
rSne^diief^^  by  way  of  injunction,  or  the  appointment  of  a 
overruled.  receiver,  or  the  forfeiture  of  the  lease.  The  ques- 
tion to  be  determined  is,  not  whether  the  plaintiff  is  entitled 
to  all  of  the  relief  he  asks  for  in  the  prayer  of  the  petition, 
but  is  he  entitled  to  any  relief  in  equity,  conceding  the  facts 
set  forth  in  the  petition  to  be  true?  We  think  it  is  very  plain 
that  the  petition  shows  a  cause  of  action  in  equity.  It  does 
2.  contract:  ^^^  appear  from  the  contract  that  the  plaintiff 
lands  ?or^***^  leased  his  land  to  the  defendants  to  be  used  by 
abiSo  of  them  to  establish  the  place  for  their  mining  ope- 
ot^fiMsor.  rations  on  the  surface  of  the  earth,  and  from 
thence  sink  shafts  and  dig  drifts  and  entries  into  other  lands, 
and  use  the  plaintiff's  land  as  the  place  to  locate  the  machin- 
ery and  deposit  the  waste  from  the  coal  mined  on  the  lands 
of  others.  By  the  allegations  of  the  petition,  this  is  just 
what  defendants  are  doing.  It  needs  neither  argument  nor 
authority  to  demonstrate  that  defendants  have  no  such  rights 
nnder  the  lease,  and  that  the  plaintiff  is  entitled  to  an  injunc- 
tion to  prevent  the  further  unauthorized  use  of  his  land  for 
that  purpose.  If  defendants  desired  to  use  the  land  of  plaint- 
iff for  this  purpose,  they  should  have  made  a  contract  to  that 
effect.  Whether  the  plaintiff  is  entitled  to  a  receiver,  or  to 
an  absolute  forfeiture  of  the  lease,  we  need  not  determine. 
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It  would  seem  that  he  has  the  right  to  .demand  that  the  de- 
fendants shall  prosecute  the  mining  of  ooal  upon  the  land 
with  reasonable  diligence.  He  leased  his  land  to  the  defend- 
ants for  the  purpose  of  mining  coal  therefrom,  and  with  a 
view  to  remuneration  by  the  royalty  which  the  defendants 
contracted  to  pay  him;  and  he  has  a  right  to  demand  a  fiur 
and  reasonable  compliance  with  the  contract  by  the  defendants. 
But,  without  further  discussion,  we  think  it  very  dear  that 
he  has  the  right  to  demand  that  the  defendants  shall  cease  to 
use  his  land  for  the  mere  purpose  of  carrying  on  mining  ope- 
rations on  other  land.  In  our  opinion  the  demurrer  to  the 
petition  should  have  been  overruled. 

Bbvsbsed. 
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Criminal  Law:  indicticbnt:  allegation  of  time:  EvmENOBHOt 
LDCiTBD  BT.  Ordinarily,  the  time  of  the  commission  of  the  offense,  as 
stated  in  the  indictment,  is  not  material;  and  it  is  competent  to  pro?e 
the  commission  of  the  offense  to  have  been  prior  thereto,  provided  such 
time  is  within  the  statute  of  limitations.  And  where  the  indictment 
charged  the  commission  of  the  offense  on  a  day  certain,  and  on  other 
days  subsequent  thereto,  the  allegation  as  to  subsequent  days  was  un- 
necessary, and  did  not  preclude  the  state  from  proving  the  commission 
of  the  offense  at  a  time  prior  to  the  day  certain. 


Z.  :    LEWD  COHABITATION:    PACTS  NOT  CONSTITUTING:    ETIDBNCB 

TO  E8TABUSH.  While  occasional  acts  of  sexual  intercourse,  secretly 
indulged  in  between,  a  man  and  woman  living  in  the  same  house,  osten- 
sibly as  master  and  servant,  do  not  alone  constitute  the  crime  of  lewd 
cohabitation,  (see  State  v,  Marvin,  12  Iowa,  499,)  yet  such  acts,  and  the 
birth  of  a  child  to  the  woman  during  the  existence  of  such  relation,  may 
be  considered  by  the  jury,  in  connection  with  all  the  dicumstances  of 
the  case,  in  determining  whether  or  not  the  parties  were  guilty  under 
the  statute. 

3.  :    :    EVIDENCE  CONSIDEBED  AND  HELD  SUFFICIENT.     The 

evidence  in  this  case  considered,  (see  opinion,)  and  held  sufficient  to  sup- 
port the  verdict  of  guilty  of  lewd  cohabitation. 

4.  Instruotiou:  as  to  legal  effect  of  impeaching  wmmss:  wveh 
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NOT  RBQUiBBD.  WheffO  there  was  evidence  tendimg  to  impeaeh  some 
of  the  witnesvea,  in  the  absence  of  a  reqaest  for  a  special  instniction  as  to 
the  legal  effect  of  sach  impeachment,  it  was  sufficient  for  the  court  to 
say  to  the  juiy  that  they  were  the  sole  judges  of  the  credibility  of  the 
witnesses,  and  of  the  weiprht  to  be  giyen  to  their  testimony.  State  v. 
Brainardf  25  Iowa,  572,  distinguished. 

5.  Criminal  Evidenoe:  bad  moral  chabaotbb  of  defendant. 
Where  the  defendant  in  a  criminal  prosecution  takes  the  witness  stand 
in  his  own  behalf,  his  bad  moral  character  may  be  shown  in  derogation 
of  his  credibiUty.    Code,  §3648. 

'  Appeal  from  Decatur  District  Court. 

Tuesday,  JuiinB  8. 

Thb  indictment,  omitting  the  formal  part,  is  as  follows: 
<^  The  said  Wm.  A.  Kirkpatrick,  on  the  first  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-two,  in  the  county  aforesaid,  and  on  divers  other  days 
and  times  between  said  day  and  the  finding  of  this  indict- 
ment, the  said  defendant  and  one  Mary  J.  Collins,  a  female, 
he,  the  said  defendant,  not  being  married  to  said  Mary  J.  Col- 
lins, did  then  and  there  unlawfully,  lewdly  and  viciously  co- 
habit and  associate  together,  and  he,  the  said  defendant,  and 
said  Mary  J.  Collins  did  then  and  there  lewdly  and  yiciously 
cohabit  and  associate  together  as  man  and  wife,  contrary  to 
law.'' 

The  jury  found  the  defendant  guilty,  and  judgment  was 
rendered  on  the  verdict.    The  defendant  appeals. 

Mclntire  Broa.^  for  defendant. 

Smith  McPheraon^  Attorney-general^  for  the  State. 

Sebvbbs,  J. — ^L  The  court  instructed  the  jury  that  it  was 
sufficient  if  they  found  that  the  defendant  and  Mary  J.  Col- 
^^  lins,  "within  three  years  prior  to  the  finding  of 
mentMul*^"  -  ^^^  indictment,  did  lewdly  and  viciously  associate 
evidOTcenot  ^^^  cohabit  together,"  etc  The  objection  made 
limited  by.     ^  ^.j^jg  ingtmction  is  that  under  the  iudictment 
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the  time  Bhonld  have  been  limited  to  the  day  named  io  the 
indictment  and  afterwards.  Ordinarily,  the  time  the  offiense 
is  committed,  as  stated  in  the  indictment,  is  not  material; 
but  it  is  competent  to  prove  the  commission  of  the  offense  to 
have  been  prior  thereto,  provided  such  time  is  within  the 
statute  of  limitations.  This  is  conceded  by  counsel  for  the 
defendant,  but  he  says  that  this  cannot  be  the  rule  in  this 
.  case,  because  the  crime  is  charged  to  have  been  committed  on 
a  day  certain,  and  on  divers  days  afterwards,  prior  to  finding 
the  indictment.  No  authority  is  cited  which  sustains  this 
distinction;  and  we  do  not  think  the  point  is  well  taken.  The 
indictment  charges  that  the  offense  was  committed  on  a  day 
certain,  and  afterwards;  that  is,  both  on  said  day  and  after- 
wards. If  the  latter  allegation  had  not  been  made,  the  state 
would  not  have  been  confined  to  the  day  named,  but  could 
have  introduced  evidence  tending  to  show  that  the  crime  had 
been  committed  both  before  and  after  the  day  stated  in  tlie 
indictment.  The  fact  that  an  allegation  is  made  which  was 
unnecesary,  and  to  sustain  which  evidence  could  be  intro- 
duced if  it  had  not  been  made,  should  not  cause  the  rejection 
of  such  evidence.     "We  think  the  instruction  correct. 

II.     The  third  and  fourth  paragraphs  of  the  charge  are  as 
follows: 

"3.     The  burden  of  the  offense  is  the  open,  lewd,  lascivious 

conduct  of  the  parties  living  together  as  husband  and  wife. 

It  is  the  publicity  and  disgrace,  the  demoralizing 

cohabition :     and  debasiuff  influence,  that  the  law  is  desimed 

facts  not  con-  o  ^  o 

dencetf '*^^'  to  prevent  If,  therefore,  you  find  from  the  evi- 
estabiish.  dence  in  this  case  that  the  defendant  and  said 
Collins  lived  together  in  the  same  house,  in  the  relation  of 
master  and  servant,  and  not  as  husband  and  wife,  and  that 
they  only  had  occasional  acts  of  sexual  intercourse,  and  these 
in  a  secret  manner,  such  facts  alone  would  not  be  sufljcient 
to  constitute  the  crime  charged  against  defendant  in  this  case. 
"4.  But  the  crime  charged  may  be  shown  by  circum- 
stances, in  connection  with  the  other  evidence  in  the  case,  it 


JUNE  TERM,  1884.  557 

The  State  r.  Kirkpatrick. 

6nch  circamstances  are  sufficient  in  connection  with  such 
other  evidence  to  satisfy  you  beyond  a  reasonable  doubt  that 
the  crime  has  been  committed,  as  charged  in  the  indictment, 
under  these  instructions;  and,  in  determining  whether  said 
parties  were  or  were  not  living  together  as  husband  and  wife, 
it  is  proper  for  you  to  consider  any  and  all  acts  of  sexual  in- 
tercourse,  if  any  have  been  shown  by  the  evidence;  the  fact, 
if  you  find  it  to  be  a  fact,  that  a  child  was  bom  to  said  Col- 
lins while  she  was  living  with  defendant;  and  all  other  facts 
and  circumstances  disclosed  by  the  evidence  as  surrounding 
the  parties  while  living  together." 

The  third  instruction  is  objected  to  on  the  grounds  that  it 
is  argumentative,  and  in  the  nature  of  a  lecture  on  morals, 
and  assumes  the  condition  upon  which  the  defendant  and 
Mary  J.  Collins  lived  and  cohabited  together.  In  this  we  do 
not  concur.  The  instruction  as  a  whole  is  favorable  to  the 
defendant,  and  the  legal  proposition  announced  in  terse  and 
proper  language.  The  objections  of  counsel  are  without 
merit,  and  this  is  clearly  demonstrated  by  a  simple  reading 
of  the  instruction.  The  fourth  instruction  is  also  objected  to 
because  it  ^'assumes  that  there  was  other  evidence  given  in 
this  case  outside  of  circumstantial."  From  the  argument  of 
counsel  we  infer  that  he  means  that  it  was  improper  to  call 
attention  to  the  birth  of  a  child  and  acts  of  sexual  intercourse, 
which  were  established  by  positive  evidence,  because  neither 
has  any  tendency  to  prove  the  relation  existing  between  the 
parties.  It  is  sufficient  at  present  to  say  that  we  do  not  con- 
cur in  this  proposition.  The  instruction  is  further  objected 
to  because  it  conflicts  with  The  State  v.  Mcbrviuy  12  Iowa, 
499.  The  third  instruction  is  evidently  based  on  that  case, 
and  is  in  accord  therewith;  and  we  are  unable  to  see  that  there 
is  any  conflict  between  them. 

III.  It  is  contended  that  the  verdict  is  against  the  evi- 
dence; and  this  involves  the  proposition  whether  it  is  con- 

3. : .  trary  to  the  third  instruction.     There  was  evi- 

siderodand^"  deucc  tending  to  show  that,  about  six  years  prior 
cleat.  to  the  trial,  the  defendant  and  his  mother  were 
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living  together  on  a  farm,  and  that  Marj  J.  Collins  was  ern- 
plojed  by  the  latter  to  do  honsework  for  them,  for  a  compen- 
sation to  be  paid  weekly.     Mary  J.  Collins  was  not  married, 
bat  she  had  one  child.     The  defendant  was  nnmarried,  and 
the  family  consisted  of  the  persons  jnst  named.     The  defend- 
ant lived  on  a  farm,  and  his  honse  consisted  of  a  single  room, 
about  sixteen  feet  square,  in  which  were  two  beds.     One  was 
occupied  by  the  defendant,  and  the  other  by  Mary  J.  Collins; 
and  she  had  another  child  about  two  or  more  years  after  she 
went  to  the  defendant's  house  to  live.     This  child  was  called 
or  known  by  the  same  name  as  the  detendant,  and  there  was 
evidence  tending  to  show  that  he  knew  such  fact,  and  treated 
the  child  as  a  father.     He  kissed  Mary  J.  Collins,  and  exhib- 
ited symptoms  of  jealousy.     He  was  seen  on  one  or  two  occa- 
sions having  sexual  intercourse  with  her.   Defendant's  mother 
remained  a  member  of  the  family  some  two  or  three  years 
after  Mary  J.  Collins  came  there  to  live,  and  after  that  time 
the  family  consisted  of  Mary  J.  Collins,  her  two  children  and 
the  defendant,  except  at  times  there  was  a  hired  man  who 
formed  one  of  the  family.     The  defendant  was  a  witness  on 
his  own  behalf,  and  testified  that  Mary  J.  Collins  was  his 
servant,  and  that  he  treated  her  as  such,  and  not  as  his  wife. 
There  was  other  evidence  so  tending.     While  occasional  acte 
of  sexual  intercourse  alone  may  not  be  sufficient — and  it  was 
so  held  in  The  State  v.  Marvin  before  cited — such  acts  at 
least  show  the  disposition  of  the  parties,  and,  when  the  opf>or- 
tunity  is  shown  and  has  continued  for  a  long  series  of  years, 
we  think  such  evidence  is  entitled  to  great  consideration. 
This  is  true  as  to  evidence  showing  affection  for  each  other, 
such  as  kissing.     Men  do  kiss  their  wives,  but  ordinarly  do 
not  kiss  their  servant  girls.     The  birth  of  a  child,  and  the 
name  given  to  it,  were  entitled  to  consideration  as  tending  to 
show  undue  intimacy.     No  virtuous  woman  would  live  and 
sleep  in  the  same  r<x)m  with  an  unmarried  man  for  years,  as 
this  woman  did.     When  all  the  circumstances  are  considered, 
we  think  the  jury  were  fully  warranted  in  concluding  that  the 


JUNE  TERM,  1884.  659 

Tlie  State  t.  Eirkpatriok. 

claim  that  Mary  J.  Collins  was  the  defendaDt's  servant,  and 
sustained  no  other  relation  to  him,  is  a  mere  pretense  and 
snbterl'uge;  and  that  the  jury  were  warranted  in  concluding 
that,  in  all  essential  particulars,  these  parties  acted  as  and  sus- 
tained the  relation  of  husband  and  wife,  and  yet  they  were 
not  married.  "We  do  not  see  how  any  other  conclusion  could 
be  reasonably  reached.  The  evidence  sustains  the  verdict, 
and  is  not  contrary  to  the  instructions. 

IV.  What  has  been  said  sufficiently  indicates  that  the 
court  did  not  err  in  refusing  the  instructions  asked.  For  the 
most  part  they  are  fully  covered  by  those  given  by  the  court. 

It  is  said  that  there  was  evidence  tending  to  impeach  one 

or  more  of  the  witnesses  for  the  state,  and  that  the  court 

4.  iNSTBuc-     erred  in  failing  to  instruct  the  jury  as  to  the 

iegaiefltectot  <<  legal  effect  of  such  impeachment.''    Noinstruc- 

wi^i^:  ^     tion  was  asked  on  this  subject  by  the  defendant, 

when  not  _,  ,,,  i.*, 

required.  and  the  court  did  say  to  the  jury  that  they  were 
the  "sole  judges  of  the  credibility  of  the  witnesses,  and  of  the 
weight  to  be  given  to  their  testimony."  We  cannot  say  that 
the  court  erred  in  failing  to  say  more  than  it  did.  This  case 
is  clearly  distinguishable  from  The  State  v.  Braiiiardy  25 
Iowa,  572.  The  impeachment  of  the  witnesses  did  not  con- 
stitute a  defense,  but  its  only  effect  was  to  lessen  their  credi- 
bility. The  issue  and  defense  were  clearly  and  fully  stated  to 
the  jury,  and  the  failure  of  the  court  claimed  by  counsel 
should  not,  in  this  case,  we  think,  constitute  reversible  error. 

V.  The  defendant  was  admitted  as  a  witness  on  his  own 
behalf,  and  evidence  was  introduced  tending  to  show  that  his 
s.  CRIMINAL    moral  character  was  bad.     To  such  evidence  the 

evidence  * 

badmonu       defendant  obje(^ted,  and  it  is  insisted  that  the 

character  of  ,    .  ,     .     .         .         t    •  .111 

defendant,  court  erred  in  admitting  it.  It  is  provided  by 
statute  that  "the  moral  character  of  the  witness  may  be 
proved  for  the  purpose  of  testing  his  credibility."  Oode,  § 
3649.  We  presume  this  section  was  overlooked  by  counsel. 
Certain  rulings  of  the  court  in  admitting  evidence  are  as- 
signed as  error,  and  counsel  in  a  general  way  insist  on  them 
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in  argament  Bat  in  relation  thereto,  or  to  some  of  such 
assignments,  it  is  said  that  it  is  trne  that  this  of  itself  would 
not  be  sufficient  to  reverse  the  case,  but  that,  when  the  entire 
record  is  examined,  it  will  be  found  that  the  defendant  did 
not  have  a  fair  trial.  In  this  we  do  not  concur.  On  the  con- 
trary, we  think  the  defendant  was  fairly  tried  and  justly  found 
guilty.  None  of  the  objections  to  the  admission  of  evidence 
are  well  taken,  as,  we  think,  has  been  sufficiently  indicated. 

Affibmed. 


83  H  Bjjybs,  Guardian,  v.  Mann  et  al. 

dl42    19»| 

1.  Promissory  Note :  failure  of  coNsrosRATioN :  waiver  of  by  qtv- 
IKO  HAW  NOTE.  Where  a  promissory  Dote  was  given  for  part  of  the 
purchase-price  of  land,  and  after  five  years  suit  was  broufrht  upon  the 
note  by  the  payee's  administrator,  and  the  maker  then  claimed  that 
there  was  a  shortafi^e  in  the  land,  and  that  he  had  paid  for  all  the  land 
he  had  got,  and  he  was  advised  that  then  was  the  time  to  plead  such 
shortaj^e  as  a  defense,  which,  however,  he  failed  to  do,  but  settled  the 
suit  by  giving  a  new  note,  thereby  gaining  time,  held  that  he  could  DOt 
be  heard  to  plead  such  defense  to  the  new  noto  so  given,  and  thai 
judgment  was  properly  rendered  thereon  against  him. 

Appeal  from  Casa  District  Court. 

Tuesday,  June  3. 

This  action  was  brought  to  obtain  a  judgment  against  tlie 
defendant,  Eeesman,  upon  a  promissory  note,  and  to  foreclose 
a  mortgage  given  by  him  to  secure  the  same.  He  admits  the 
execution  of  the  note  and  mortga^,  but  avers  that  they  were 
given  for  a  farm  purchased  by  him  of  one  John  Eeyes,  in 
1871,  at  $40  per  acre;  that  the  farm  was  supposed  to  contain 
four  hundred  and  thirty -iive  acres,  but  in  fact  contains  only 
four  hundred  and  eleven  acres;  that  the  note  and  mortgage 
were  executed  for  too  large  an  amount;  that  he  has  paid  all 
that  is  really  due,  and  more  too;  and  asks  judgment  cancel- 
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ing  the  note  and  mortgage.  There  was  a  judgment  for  the 
plaintiff  for  the  amount  claimed,  and  for  a  foreclosure  of  the 
mortgage.    The  defendants  appeal. 

Z.  Z.  DeLano^  for  appellants. 

Temple  <b  Phelps^  for  appellee. 

Adams,  J. — ^The  plaintiff,  Sophia  A.  Eeyes,  is  the  widow 
of  John  Keyes,  deceased,  and  guardian  of  her  daughter,  Cor- 
nia  P.  Keyes.  The  note  in  suit  was  given  to  Sophia  A. 
Keyes,  as  such  guardian,  for  a  note  previously  executed  by 
the  defendant,  Beesman,  to  John  Keyes.  It  appears  that  an 
action  was  brought  on  the  origin&l  note  by  the  administrator 
of  John  Keyes.  Keesman  claimed  at  that  time  that  there 
was  a  shortage  in  the  land,  and  he  was  advised  that  that  was 
the  proper  time  to  set  up  such  fact,  if  he  intended  to.  He 
did  not,  however,  set  it  up,  but  settled  the  suit  by  giving  the 
note  now  sued  on,  and  gained  additional  time.  Whether  he 
was  actuated  in  part  by  the  idea  that  his  own  testimony  would  be 
inadmissible  in  that  action,  but  would  not  be  in  an  action  that 
might  be  brought  upon  the  new  note,  does  not  appear,  nor  is 
it  material.  Whether  we  regard  the  defense  as  a  plea  of  par- 
tial failure  of  consideration,  or  of  a  mistake,  we  have  to  say 
that  we  think  that  it  cannot  be  sustained.  Eeesman  went 
into  the  transaction  with  his  eyes  open.  It  is  true,  he  claims 
that  he  did  not  know  for  a  certainty  what  the  quantity  of  the 
land  was.  But,  as  he  made  a  new  note  to  a  new  party,  and 
stipulated  for  additional  time,  it  was  his  business  to  know. 
More  than  five  years  had  elapsed  since  the  first  note  was 
given,  and  the  matter  of  shortage  had  been  brought  expressly 
to  his  attention.  Under  the  circumstances  shown,  it  appears 
to  us  that  we  must  regard  the  consideration  as  the  surrender 
of  the  original  note,  and  without  any  such  mistake  as  entitles 
him  to  equitable  relief.  Beesman's  position  is  that  he  gave 
the  note  with  the  intention  of  not  paying  it  in  full;  and  with 
the  intention  of  defending  against  it  if  sued  upon  it.  But  the 
Vol.  LXIII— 36 
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assistance  of  courts  cannot  properly  be  invoked  in  aid  of  sach 
intention. 

We  will  say  further  that  we  are  inclined  to  think  that  the 
evidence  fails  to  show  that  there  was  any  shortage.  Bot,  hav- 
ing reached  a  conclusion  upon  other  ground,  which  is  decisive 
of  the  case,  it  is  not  necessary  to  go  into  this  question. 

Afftrhxd. 


63 

5«e| 

83 

025 

83 

036 

fl3 

o« 

M 

387 

es 

602 

dI07flOI 

107 

668 

107 

716, 
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108    140 

>^^^    ^1\  1-  BailrOadS;  INJURTTO  SMPIiOYS:  WArVBROFNBOLIGENCB:  MATTES 

OP  defense:  bubdbn  of  proof.  Where  a  railroad  company  is  saed  oo 
account  of  personal  injories  to  an  employe,  occasioned  by  the  ne^igent 
constraction  of  its  road,  if  it  desires  to  avail  itself  of  the  fact  that  tiie 
employe  waived  the  company's  negligence  by  remaining  in  its  service 
with  knowledge  of  the  defects  in  the  road,  without  objection  on  his  part, 
and  without  any  promise  of  having  the  defects  remedied,  held  that  it 
must  plead  such  facts  as  a  defense,  and  establish  them  affirmatively  by 
evidence,  and  that  it  is  not  incumbent  upon  the  plaintiff  to  negative  such 
defense  in  the  first  instance.  Wells  v.  The  B.,  C.  B.  dt  N,  R*tj  Co,,  56 
Iowa,  520,  followed.  And  the  rule  is  not  changed  in  this  case  by  the  < 
fact  that  the  petition  alleged  the  inexperience  of  the  iAJured  employe,  for 
the  purpose  of  showing  that  he  did  not  know  the  dangerous  character 
of  the  defects  in  the  road,  and  was,  therefore,  not  himself  negligent 


: : :  inexperience  of  employe  to  be  considered: 

RCLB  stated  and  APPLIED.  Where  defects  in  a  railway  are  obvious  to 
all  employes,  one  who  knows  of  such  defects,  or  by  the  exerdse  of  ordinary 
care  might  know  of  them,  but,  without  objection  or  promise  of  amend- 
ment, continues  in  the  company's  employment,  thereby  waives  his  right 
to  recover  for  injuries  received  by  reason  of  such  defects.  But  where  the 
defects  are  not  open  and  obvious,  the  ezperieuce,  or  lack  of  it,  of  the  em- 
ploye should  be  considered  in  determining  whether  or  not  he  should  be 
charged  with  knowledge  of  them,  and  of  Uie  dangers  arising  therefrom; 
and  the  question  in  the  latter  case  is  one  of  fact  for  the  jury,  and  not 
one  of  law  for  the  court  In  this  case,  however,  where  the  defect  com- 
plained of  wa?  the  want  of  a  block  between  the  rail  of  the  track  and  the 
guard-rail,  at  a  switch  where  the  employe  was  on  duty,  held  that  the 
defect  and  danger  were  so  obvious  that  the  employe,  though  inexperienced, 
must  be  charged  with  knowledge  thereof  as  matter  of  law. 
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Ajppeal  from  Pottawattamie  District  Cov/rt. 
Wednesday,  June  4. 

Action  to  recover  for  personal  injuries  to  plaintiff's  in- 
testate, resulting  in  liis  death.  Upon  a  trial  to  a  jnrj,  a  ver- 
dict for  defendant  was  rendered  in  parsuance  of  instructions 
directing  the  jury  so  to  find.     Plaintiff  appeals. 

M,  P.  Brewer^  for  appellant. 

Wright  db  Baldwin  and  Wrighty  Cummins  dh  Wright^  for 
appellee. 

Beck,  J. — I.  The  petition  alleges  that  "William  Baker, 
plaintiff's  intestate,  while  in  the  employment  of  defendant 
1.RATI.ROAD8:  ^  ^  "swltchmau  or  brakesman,"  was  run  over  by  a 
pio^:  wafvlSr  train  of  cars,  receiving  injuries  which  resulted  in  al- 
mattfr  of  d?-*  most  instant  death.  It  is  alleged  that  the  injuries 
dea  of  proof,  were  caused  by  the  negligence  of  defendant  in  the 
construction  of  its  railroad,  by  failing  to  place  blocks  between 
the  rails  and  the  guard  rails  at  the  switches,  and  that,  in  the 
absence  of  such  blocks,  the  foot  of  the  intestate,  while  he  was 
in  the  discharge  of  his  duty  under  the  employment  of  defend- 
ant, was  caught  between  the  guard-rail  and  the  rail  of  the 
track,  and  was  held  in  a  position  so  that  an  approaching  train 
ran  over  him.  It  is  alleged  that  intestate  was  inexperienced 
in  matters  pertaining  to  the  operation  of  railroads,  and  had 
no  knowledge  of  the  dangerous  character  off  the  tracks,  and 
of  the  dangers  to  which  he  was  exposed  by  reason  of  the  ab- 
sence of  the  blocks  between  the  rails  and  the  guard-rails. 
The  answer  denies  all  allegations  of  the  petition.  Other 
averments  of  the  petition  need  not  be  here  recited. 

The  evidence  tended  to  show  that  the  intestate  came  to  his 
death  in  the  manner  alleged  in  the  petition;  that  he  had  been 
employed  for  about  six  weeks  as  a  night  switchman  in  de- 
fendant's station-yard  at  Council  Bluffs;    that  he  was  not 
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twenty-one  years  old  at  the  time  of  his  death;  and  that  he 
lived  upon  a  farm,  and  had  no  experience  in  operating  rail- 
roads, prior  to  his  employment  by  defendant. 

After  the  plaintiff  had  submitted  evidence  in  his  behalf, 
counsel  for  the  defendant  moved  the  court  to  direct  the  jury 
to  return  a  verdict  for  defendant,  on  the  ground  that  plaint- 
iff had  failed  to  sustain  the  allegations  of  his  petition  by 
sufficient  evidence.  Thereupon  the  district  court  announced 
its  decision  in  the  following  opinion: 

"The  plaintiff  having  introduced  his  evidence  in  chief  and 
rested  his  cause,  the  defendant  moves  the  court  to  direct  the 
jury  to  return  a  verdict  for  it,  for  the  reason  that  the  evi- 
dence  does  not  show  that  the  injury  to  the  said  Wm.  Baker, 
which  caused  his  death,  was  occasioned  by  any  negligence  or 
want  of  ordinary  care,  either  by  defendant  or  its  agents  or 
employes,  and  that  the  evidence  does  show  that  said  Wm. 
Baker,  by  his  own  negligence,  contributed  to  his  injury,  and 
that,  by  remaining  in  defendant's  service  after  he  knew  the 
defect  in  or  condition  of  the  track,  of  which  complaint  is 
made,  he  waived  any  claim  for  any  injuries  which  he  might 
maintain  by  reason  thereof. 

"  There  is  no  evidence  at  all  tending  to  establish  the  all^a- 
tions  in  the  petition,  that  the  engineer  in  charge  of  the  engine 
attached  to  the  train  at  the  time  Baker  was  killed  moved 
said  train  backward  at  an  unusual  rate  of  speed,  and  that  the 
injury  was  caused  by  this  mismanagement  of  the  engineer  or 
the  train. 

"But  there  is  evidence  sufficient  to  give  the  jury  on  the 
allegations  of  negligence  in  the  matter  of  the  want  of  block- 
ing between  the  guard-rail  and  the  main-rail,  and  the  exten- 
sion of  the  arms  towards  the  center  of  the  track  at  right  angles 
with  the  line  of  the  guard-rails.  "Whether  the  construction 
and  maintaining  of  the  guard-rails  in  this  connection  is  n^- 
ligence  on  the  part  of  defendant  is  a  question  of  fact  to  be 
determined  by  the  jury  from  all  the  circumstances  of  the  case. 
So  that  the  motion  on  this  ground  is  overruled. 
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"The  following  facts  bearing  upon  the  question  of  the 
waiver  by  Baker  of  defendant's  negligence  in  the  matter  of 
said  guard-rail  must  be  regarded  as  admitted  for  the  purpose 
of  this  motion: 

^^  That  Baker  was  a  little  under  twenty-one  years  of  age  at 
the  time  of  the  injury. 

<^  That  he  had  been  in  the  employment  of  defendant  for 
about  six  weeks  before  the  injury. 

^^  That  he  was  engaged  dnring  all  this  time  in  the  yard 
where  he  received  the  injury,  and  in  the  same  character  of 
work  as  that  at  which  he  was  engaged  at  the  time  of  the 
injury. 

"That  the  condition  of  the  guard-rails  to  which  the  injury 
is  here  attributed  existed  during  all  this  time,  and  was  appar- 
ent to  any  ordinary  observer. 

"  There  is  no  evidence  that  Baker  ever  complained  of  this 
condition  of  the  guard-rail,  or  that  he  was  induced  to  remain 
in  defendant's  employ  by  any  promise  that  that  condition 
would  be  changed. 

"  Upon  this  state  of  facts,  and  they  are  all  the  facts  mate- 
rial to  this  question,  the  conrt  holds  as  matter  of  law, — 

"  Ist.  That  Baker  must  be  presumed  to  have  known  of 
the  condition  of  affairs  with  reference  to  said  guard-rail. 

"  2d.  That  by  remaining  in  defendant's  employ  with  that 
knowledge  and  without  any  complaint,  he  waived  any  claim 
for  damages  which  might  have  occurred  by  defendant's 
alleged  negligence  in  the  matter,  unless  he  was  induced  to 
remain  by  some  promise  that  the  condition  of  affairs  with 
i*eference  to  said  guard-rail  would  be  changed 

"  3d.  That  the  burden  of  proof  is  on  plaintiff  to  show  that 
Baker  had  complained  of  the  condition  to  which  the  injnry 
is  attributed,  or  that  he  was  induced  to  remain  in  defendant's 
employ  by  promises  that  the  condition  would  be  remedied. 

"  It  follows,  therefore,  that  the  motion  must  be  sustained 
on  the  last  ground,  and  the  jury  are  accordingly  directed  to 
find  for  defendant." 
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Counsel  for  plaintiff  insists  that,  if  it  be  conceded  that  the 
intestate,  by  remaining  in  the  employment  of  defendant  with- 
out objection  after  discovering  the  dangers  to  which  he  was 
exposed  by  reason  of  the  absence  of  the  block  between  the 
rails,  waived  his  right  to  recover  for  the  negligence  of  defend- 
ant, such  waiver  should  have  been  pleaded  as  a  defense  in  the 
action;  and,  as  no  such  defense  was  pleaded,  the  conrt  erred 
in  deciding  the  case  thereon  for  defendant. 

The  waiver  in  question  is  in  the  nature  of  a  defense.  If 
shown,  it  defeats  recovery  upon  facts  proved  which  establish 
defendant's  liability.  The  burden  of  proof  to  establish  this 
defense,  so  far  at  least  as  to  show  the  knowledge  of  intestate 
of  the  defects  and  dangers  complained  of,  rests  upon  defend- 
ant. Upon  the  question  of  such  knowledge  the  plaintiff  is 
not  required  in  the  first  instance  to  offer  proof.  If  the  de- 
fendant fails  to  plead  the  defense,  he  cannot  rely  upon  it. 
See  Wella  v.  J?.,  G.  B.  cfe  iT.  R'y  Co.,  56  Iowa,  520.  We 
think  the  court  erred  in  resting  the  decision  of  the  case  upon 
a  defense  not  pleaded  by  the  defendant. 

II.  The  allegations  of  the  petition,  to  the  effect  that  the 
intestate  was  without  experience  and  had  no  knowledge  of 

the  dancers  to  which  he  was  exposed,  cannot  be 

THK  8AMA.  °  r  ? 

regarded  as  presenting  an  issue  involving  tbe 
waiver  of  defendant's  negligence.  It  plainly  appears  that  the 
pleader  by  the  use  of  these  allegations  intended  to  show  that 
the  intestate  was  not  negligent,  and  that  defendant  wrongfaUy 
required  of  him  the  discharge  of  duties  which  he  was  incap- 
able of  performing  by  reason  of  ignorance  and  inexperience. 

III.  But,  if  it  be  conceded  that  the  pleadings  raised  issues 
involving  the  waiver  of  defendant's  negligence  by  the  intes- 
2.  — : :  tate's  remaining  in  its  employment  alTter  obtain- 

perienceof '    inff  knowledge  of  its  peculiar  dangers,  we  are  of 

employe  to         ,®        .    .       °         ,        ^  ,  .    ®  ,. 

be  eoasid-       the  opmiou  that  the  court  erred  in  takinff  the  case 

ered:  rule  *  ^ 

stated.  from  the  jury.     The  intestate,  if  he  knew,  or  by 

ordinary  diligence  could  have  known,  of  the  defects  in  tbe 
track,  negligently  permitted  by  defendant,  and  remained  in 
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defendant's  employment  without  objection,  thereby  wavied 
the  right  of  plaintiff  to  recover.  This  accords  with  the  rules 
of  many  prior  decisions  of  this  court.  See  Wells  v.  -ff.,  C. 
H.  (&  N.  Ry  Co,j  aujpra;  Perigo  v.  C,  B.  I.  <&  P.  Ry  Co.^ 
52  Iowa,  276,  and  cases  therein  cited. 

The  knowledge  of  the  defects  possessed  by  intestate,  and 
his  ability,  in  the  exercise  of  ordinary  diligence,  to  acquire 
knowledge  thereof,  are  questions  of  fact  to  be  determined 
upon  the  testimony  submitted  in  the  case;  they  are  not  ques- 
tions of  law. 

The  fact  that  the  want  of  blocks  was  apparent  to  all  ob- 
servers does  not  charge  him  with  a  knowledge  or  a  want  of 
knowledge  of  the  defects  in  the  track.  To  so  charge  him,  he 
must  have  known,  or  possessed  the  means  of  knowing,  that 
the  absence  of  the  blocks  was  a  defect,  causing  danger  to  him 
and  to  others.  It  is  very  plain  that,  to  bring  the  case  within 
the  rule  above  stated,  the  intesta.te  must  have  known,  or  in 
the  exercise  of  reasonable  diligence  must  have  been  able  to 
know,  the  dangers  and  perils  resulting  from  the  absence  of 
the  blocks.  Now,  if  it  should  appear  that  the  intestate,  by 
reason  of  his  lack  of  experience,  did  not  know,  or  in  the 
exercise  of  ordinary  diligence  could  not  have  known,  of  these 
perils  and  dangers,  the  law  will  not  hold  that  he  waived  the 
negligence  of  defendant 

It  is  no  answer  to  this  position  to  say  that  the  intestate 
had  the  opportunity  to  acquire  the  knowledge,  for  the  reason 
that  he  had  but  to  direct  his  eyes  to  the  track  in  order  to  dis- 
cover the  absence  of  the  blocks.  He  could  see  that  the  blocks 
were  not  used,  but  he  may  not  have  known  that  there  was 
danger  without  them,  and  knowledge  of  this  fact,  we  have 
seen,  is  what  the  law  requires.  If  the  intestate  was  inexperi- 
enced in  the  operation  of  railroads,  he  ought  not  to  be  charged 
with  knowledge  which  only  an  experienced  man  could  be  pre- 
sumed to  possess.  If  defendant  employed  him  as  an  inexpe- 
rienced man,  it  ought  not  to  claim  that  he  had  or  could  have 
had  knowledge  possessed  by  men  familiar  with  railroads. 
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It  was  the  province  of  the  jury  to  determine  whether  the 
intestate,  in  view  of  his  experience  and  the  time  he  had  been 
employed  as  a  switchman,  and  of  other  facts  of  the  case,  knew, 
or  in  the  exercise  of  reasonable  diligence  could  have  known, 
of  the  perils  and  dangers  resulting  from  an  absence  of  the 
blocks  between  the  guard-rail  and  the  rail  of  the  track. 
These  are  questions  of  fact,  not  of  law.  The  district  court 
erred  in  refusing  to  permit  the  jury  to  pass  upon  these  ques- 
tions.    The  judgment  of  the  district  court  must  be 

Kevebsed. 

opinion  upon  beheabino. 

RoTHBOOE,  Ch.  J. — After  the  foregoing  opinion  was  filed, 
the  defendants  presented  a  petition  for  rehearing,  and  after 
that  an  additional  argument  in  support  thereof, 
and  we  have  again  examined  the  whole  record 
in  the  case,  and  upon  such  examination  we  adhere  to  our 
former  conclusion,  that  the  question  of  waiver  is  a  defense 
which,  if  relied  upon,  should  be  pleaded. 

We  desire  to  say,  however,  that  our  latter  examination  of 
the  case  in  the  light  of  the  re-argument  has  led  us  to  believe 
that  the  second  point  of  the  opinion  should  be  modified. 

It  is  there  said  that  the  question  as  to  ^<the  knowledge  of 
the  defects  possessed  by  the  intestate,  and  his  ability  in  the 
exercise  of  ordinary  diligence  to  acquire  knowledge  thereof, 
are  questions  of  fact  to  be  determined  upon  the  testimony  sub- 
mitted in  the  case."  We  think  this  rule  may  very  properly 
be  applied  to  defects  or  dangers  which  are  not  open  and  ob- 
vious to  every  one  serving  in  the  capacity  of  an  employe. 
But  in  our  opinion  it  was  erroneous  to  apply  it  to  the  facts 
of  this  case.  The  intestate  had  been  at  work  for  six  weeks 
over  this  track.  He  must  be  presumed  to  have  known  that 
the  space  between  the  rails  was  not  blocked,  and  that  the 
openings  between  guard-rails  and  in  frogs  are  dangerous  to 
brakemen  while  engaged  in  coupling  or  uncoupling  cars. 


JUNE  TERM,  1884.  569 

Goodnow  T.  Siryker. 

,^4, 

This  is  a  fact  which  is  as  patent  as  that  a  hole  in  the  track 
between  the  rails  is  dangerous. 

Again,  it  appears  to  be  assumed  in  the  opinion  that  the 
defendant  employed  the  intestate  as  an  inexperienced  man. 
This  assumption  is  not  warranted  by  the  facts  in  the  case. 
There  is  no  evidence  that  the  defendant  had  any  knowledge 
that  the  deceased  was  inexperienced.  On  the  contrary,  as  the 
intestate  entered  the  service  of  the  defendant  in  a  certain 
capacity,  it  is  to  be  presumed  that  he  contracted  that  he  had 
the  experience  to  properly  perform  the  duties  of  his  position, 
and  that  he  knew  at  least  the  obvious  dangers  attending  the 
employment  in  which  he  was  engaged. 

With  these  modifications,  the  former  opinion  is  adhered  to. 


Goodnow  v.  Stbtkbb. 


1.  Taxes  upon  Another's  Land :  patmbnt  under  belief  of  owner- 
ship: BBCOYERT  FROM  OWNER:  INTEREST:  LIEN  ON  LAND.  The  rul- 
ings in  Goodnow  v,  Litchfield ^  ante,  p.  275«  are  followed  in  this  case. 

Appeal  from  Webster  District  Court. 

Wednesday,  June  4. 

The  plaintiff  brings  this  action  in  equity  as  assignee  of  an 
account  for  taxes  alleged  to  have  been  paid  by  the  plaint- 
iff's assignor,  the  Iowa  Homestead  Company,  The  land 
upon  which  the  taxes  were  paid  belongs  to  the  defendant. 
The  taxes  in  question  were  paid  by  the  Iowa  Homestead  Co., 
under  the  supposition  entertained  by  it  at  the  time  that  it 
was  the  owner  of  the  land;  and  the  circumstances  taken  to- 
gether were  such  as  to  raise  an  implied  promise  on  the  part 
of  defendant  to  repay  the  taxes.  The  court  rendered  a  decree 
in  the  plaintiff's  favor  for  the  amount,  and  fallowed  him  in- 
terest on  the  same  from  the  time  of  the  commencement  of  the 
action,  and  allowed  a  lien  upon  the  different  government  sub- 
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divisions  for  the  amount  paid  upon  each  snbdiyision  respeo- 
tively.     The  plaintiff  appeals. 

George  Crane^  for  appellant. 

C.  H.  Gatchy  for  appellee. 

Adams,  J. — The  plaintiff  contends  that  he  sLonld  have 
been  allowed  interest  from  the  time  of  the  payment  of  the 
money,  and  shonld  have  been  allowed  a  lien  npoa  the  whole 
land  for  the  whole  amount  paid.  So  far  as  these  qn^tions 
are  concerned,  the  case  is  similar  in  respect  to  its  facts  to 
Goodnow  V.  Litchjleld^  decided  at  the  last  term.  Ante^  p.  275. 
According  to  the  ruling  in  that  case,  the  plaintiff's  position 
must  be  sustained,  and  the  judgment  must  be 

Modified  and  Affibmed. 


OOKSBSOK  v.  BUBNHAM   &  Co. 


I  03    670| 

I  97    048| 

118    lOoi 

63  67o|  1*  Venue:   action  bt  agent  against  principal:  county  where 

n32   606|  AGENCY  IS  LOCATED.    Plaintiff  and  defendants,  residents  of  different 

63    67o|  counties,  entered  into  a  contract,  whereby  plaintiff  became  the  agent  of 

defendants  for  the  transaction  of  certain  business  in  plaintiff's  county. 
Plaintiff  brought  this  action  in  his  own  county  to  recover  for  the  viola- 
tion of  the  contract— the  discharge  of  plaintiff  without  cauae  :~U«2i  that, 
under  section  2535  of  the  Code,  the  action  was  *properly  brought  in  the 
county  where  the  agency  was  located,  and  that  a  motion  by  defendants 
to  remove  it  to  the  county  of  their  residence  was  properly  overroled. 
The  statute  applies  to  actions  between  principal  and  agent,  and  it  malm 
no  difference  that  the  relation  has  ceased  when  the  action  is  brought 

Appeal  from  Montgomery  Circuit  Court. 

Wednesday,  June  4. 

Action  ifct  law  to  recover  for  the  violation  of  a  written 
contract.  The  defendants  moved  the  circuit  court  to  change 
the  venue  of  the  action,  on  the  ground  that  it  was  not  com- 
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menced  in  the  county  of  defendants^  residence,  and  the  con-, 
tract,  by  its  terms,  is  not  to  be  performed  in  Montgomery 
county.  The  motion  was  overruled,  and,  upon  trial  to  the 
court  without  a  jary,  judgment  was  rendered  for  plaintiff. 
Defendants  appeal. 

JurJdn  i&  Deemer^  for  appellant. 
Z.  JT.  FisJ^er^  for  appellee. 

Beck,  J. — I.  The  only  objection  to  the  judgment  appealed 
from  urged  upon  our  attention  is  based  upon  the  ground  that 
the  circuit  court  erred  in  overruling  the  motion  to  change  the 
venue  of  the  case. 

The  written  contract  sued  on  is  in  tlie  form  of  an  agree- 
ment between  defendants  and  plaintiff,  wherein  the  former 
agreed  to  furnish  the  latter  one  thousand  bushels  of  flax  seed 
for  sowing,  which  the  plaintiff  undertook  to  loan  to  farmers, 
and  to  take  from  them  notes  and  contracts  for  the  price  of  the 
seed  and  the  delivery  of  the  crop  raised  therefrom  to  defend- 
ants, or  their  agent  at  Bed  Oak.  The  plaintiff  agreed  to  guar- 
antee the  notes,  and  to  perform  other  acts  which  need  not  be 
specified  here.  The  agreement  provides  that  plaintiff  shall 
recover  as  compensation  a  commission  of  eight  cents  per 
bushel,  to  be  paid  at  a  time  named;  but  the  place  of  pay- 
ment is  not  named.  The  breach  of  the  contract  complained 
of  is,  that  defendants  discharged  plaintiff  from  their  employ- 
ment without  sufficient  cause. 

II.  Plaintiff  insists  that  the  contract  created  an  agency, 
the  plaintiff  becoming  thereby  the  agent  of  defendants  at  Red 
Oak  for  the  transaction  of  the  business  contemplated  by  the 
parties.  This  position  is  not  denied  by  defendants.  It  is, 
indeed,  admitted  in  argument  by  defendants'  counsel  that 
plaintiff  did  become  the  agent  of  defendants  under  the  con- 
tract. It  clearly  appears  that  the  business  of  the  agency  was 
transacted  at  Red  Oak,  plaintiff's  place  of  residence. 

III.  Code,  section  2585,  is  in  the  following  language: 
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.  ''When  a  corporation,  company  or  individual  has  an  office  or 
agency  in  any  county  for  the  transaction  of  business,  any  suits 
growing  out  of  or  connected  with  the  business  of  that  oflSce 
or  agency  may  be  brought  in  the  county  where  such  office  or 
agency  is  located.'^ 

Did  this  action  grow  out  of  the  business  or  agency  in  ques- 
tion? In  our  opinion  it  did.  Plaintiff  seeks  compensation 
for  services  performed  or  to  be  performed  as  agent  of  defend- 
ants. The  compensation  is  "connected  with"  and  grows  out 
of  the  agency.  The  suit  involves  business  of  the  agency.  It 
is  true  that  the  action  involves  business  between  the  principal 
and  agent — a  claim  for  compensation  by  the  agent.  The  lan- 
guage of  the  statute  does  not  exclude  suits  brought  by  the 
agent  against  the  principal.  Indeed,  it  seems  to  contemplate 
such  suits,  for  it  provides  that  "any  suit  growing  out  of  or 
connected  with  the  business  of  that  *  *  *  agency  may 
be  brought  in  the  county  where  such  *  *  «  agency  is 
located."  It  cannot  be-doubted  that  this  action  grows  out  of 
or  is  connected  with  the  business  of  the  agency  established 
by  the  agreement  between  the  parties. 

IV.  Counsel  for  defendants  urge  that  the  relation  of  prin- 
cipal  and  agent  had  been  terminated  by  the  discharge  of 
plaintiff  from  the  employment  of  defendant  when  the  soit 
was  brought.  Let  this  be  admitted.  Yet  the  fact  does  not 
affect  the  result.  The  statute  quoted  does  not  limit  the  right 
to  commence  the  suit  in  the  county  where  the  agency  is  loca- 
ted  to  the  time  during  which  the  agency  exists.  The  char- 
acter of  the  business,  and  not  the  continuance  of  the  agency, 
determines  the  right. 

In  our  opinion  the  court  below  rightly  overruled  the  mo- 
tion to  chan^  the  venue  of  the  case. 

Affibm£d. 


JUNE  TERM,  1884.  573 

Hedges  t.  Jones. 


Hedges  y.  Jones. 

1.  Statute  of  Limitations:  scspskded  bt  kon-rbsidencb  of  de- 
fendant: PACi'8  coNstlTUTiKO  N0N-BE8IDBN0E.  The  statute  of  lim- 
itations does  not  ran  in  favor  of  a  defendant  dorinfir  such  time  as  be  is 
absent  from  the  state,  ander  sach  circumstances  that  bis  creditors  are 
unable  to  commence  action  ag^nst  him  by  service  of  notice  in  the 
manner  provided  by  law.  (See  cases  cited  in  opinion.)  In  this  case, 
where  defendant  was  absent  from  the  state  in  the  employment  of  the 
general  government,  leaving  no  member  of  his  family  behind,  and  no 
established  business,  and  vnth  no  intention  to  return  within  any  definite 
time,  Jield  that  he  was,  during  such  time,  a  non-resident  within  the 
meaning  of  the  statute. 

Appeal  from  Polk  Circuit  Court. 

Wednesday,  June  4. 

This  suit  is  brought  on  a  promissory  note,  executed  by  a 
partnership  of  which  defendant  was  a  member.  The  note  was 
executed  January  22, 1871,  and  it  fell  due  one  year  after  date. 
The  suit  was  instituted  August  7,  1882.  The  only  defense 
pleaded  by  defendant  is  that  the  action  is  barred  by  the  stat- 
ute of  limitations.  The  circuit  court  rendered  judgment  for 
plaintiff.     Defendant  appeals. 

Nourae  <&  Kauffmcm^  for  appellant. 

jB.  G.  Orwig^  for  appellee. 

Beed,  J. — ^The  evidence  given  on  the  trial  in  the  circuit 
court  establishes  the  following  facts:  For  more  than  twenty 
years  prior  to  the  month  of  October,  1876,  the  defendant  was 
a  resident  of  this  state.  In  1872,  he  removed  from  Des 
Moines  to  Indianola,  where  he  continued  to  reside  until  Octo- 
ber, 1876,  when  he  was  appointed  a  special  agent  of  the  general 
land  office  of  the  United  States,  and  went  to  the  state  of 
Minnesota  to  investigate  and  report  upon  depredations  on 
the  timber  lands  of  the  general  government.  He  remained 
in  Minnesota  in  the  discharge  of  these  duties  until  April. 
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1879,  when  he  went,  by  order  of  the  department,  to  Wyoming 
territory.  He  continued  in  the  discharge  of  said  oflBce  or 
agency,  in  Wyoming  and  Utah  territories,  until  August,  1882, 
when  he  resigned  and  returned  to  this  state. 

Before  receiving  the  appointment,  he  was  engaged  in  busi- 
ness at  Indianola,  in  partnership  with  the  hasband  of  his 
only  daughter,  and  retained  his  interest  in  the  business  until 
about  the  time  of  his  transfer  to  Wyoming,  when  the  business 
was  closed  out.  He  is  a  married  man,  but  the  daughter 
spoken  of  above  was  the  only  child  he  had.  When  he  went 
to  Minnesota,  he  left  his  wife  at  Indianola,  where  she  re- 
mained until  the  fall  of  1878,  when  she  joined  him  in  Minne- 
sota, and  spent  the  winter  with  him,  returning  to  Iowa  in  the 
spring  of  1879.  When  the  business  at  Indianola  was  closed 
out  by  defendant's  son-in-law,  he  removed  with  his  family  to 
Wyoming,  such  removal  being  on  account  of  the  health  of  his 
wife.  Soon  after  herretom  from  Minnesota  in  the  spring  of 
1879,  defendant's  wife  joined  their  daughter  in  Wyoming,  and 
remained  there  until  the  death  of  the  daughter,  when  she  re- 
turned to  this  state.  Her  only  purpose  in  going  to  Wyoming 
was  to  be  with  and  nurse  her  daughter  daring  her  sickness. 
She  returned  to  Iowa  from  Wyoming  in  March,  1883,  and 
on  her  return  went  to  Clarinda,  in  Page  county,  to  live;  and, 
since  his  return,  in  August,  1882,  defendant  has  resided  with 
his  wife  at  that  place. 

During  all  the  time  of  his  absence  from  the  state  he  was 
engaged  in  the  duties  of  said  office  or  agency,  and  it  was  his 
purpose  at  all  times  to  return  to  this  state  as  soon  as  his  em- 
ployment therein  should  terminate.  He  did  not  retain  any 
property  or  business  interest  in  the  state  after  the  business 
at  Indianola  was  closed  out,  in  the  spring  of  1879;  and  it 
does  not  appear  that  it  was  his  purpose  to  return  to  any  par- 
ticular place  in  the  state. 

On  this  state  of  facts,  the  circuit  court  found  that  defendant 
was  a  non-resident  of  the  state  during  a  portion  of  the  time  of 
his  absence,  and  that  the  right  of  action  on  the  note  was  not 
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barred  by  the  statute  of  limitations.  We  think  this  holding  is 
correct  From  the  time  defendant's  wife  went  to  Wyoming, 
in  the  spring  of  1879,  until  her  return  in  1882,  no  member 
of  hid  family  resided  in  the  state.  He  had  no  place  of  resi- 
dence in  the  state  to  which  he  intended  to  return.  The  time 
of  his  proposed  return  was  indefinite.  He  did  not  retain  a 
domicile  in  the  state,  and,  upon  the  strictest  construction  of 
the  statute,  he  was  a  non-resident  of  the  state.  He  was  be- 
yond all  reach  of  the  processes  of  the  courts  of  the  state. 
Plaintiff's  remedy  on  the  note  was  entirely  suspended  for  the 
time  by  his  absence;  and  we  do  not  believe  that  it  was  the 
intention  of  the  legislature  that  the  limitation  of  the  statute 
should  run  in  favor  of  a  party  during  such  time  as,  owing  to 
his  absence  from  the  state,  the  power  of  his  creditor  to  com- 
mence his  action  by  service  on  him  in  the  methods  provided 
by  law  is  suspended.  This  view  is  sustained  by  the  previous 
holdings  of  this  court.  Penley  v.  Waterhouse^  1  Iowa,  498 ; 
Sa/oage  v.  Scotty  45  Id.,  130;  and  to  the  same  effect  is 
UacTcett  v.  Kendall,  23  Vermont,  275.  And  in  Sleeper  v. 
Paige,  15  Gray,  349,  and  Wwre  v.  Gowafiy  111  Mass.,  526,  it 
is  held  by  the  supreme  court  of  Massachusetts,  on  facts  similar 
to  those  in  the  present  case,  that  the  parties  were  non-residents 
of  the  state^  within  the  meaning  of  the  statute  of  limitations 
of  that  state,  which  is  identical  in  is  provisions  with  our  stat- 
ute.   The  judgment  of  the  circuit  court  will  be 

Affibmsd. 
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Phillips  v.  Thb  Orrr  of  Council  Bluffs. 
1.  Cities  and  Towns:   change  of  grade  of  street:   damages  to 

LOT  OWNEBS:     ASSBSSHSNT  AND  PAYMENT  OF  A  CONDITIOIf    FBECE- 

dent:  cttt  UNDER  SPECIAL  CHARTER.  Before  a  city  can  make  a  j^j- 
sical  change  in  the  established  grade  of  a  street,  it  most,  under  section 
469  of  the  Code,  have  the  damages  to  abutting  lot-oi^ners  assessed,  and 
mast  pay  or  tender  sach  damages.  This  section  of  the  Code  is  made 
applicable  to  cities  acting  imder  special  charters  by  section  479,  and  iU 
proTisions  are  not  repealed  as  to  such  cities  by  sections  8,  9  and  10  of 
chapter  116,  of  the  Laws  of  1876— the  provisions  thereof  ranningpaiBlIel 
with,  and  not  contrary  to,  the  provisions  of  said  section. 

2. :  — : :  choice  of  remedies.    Where  a  city  is  about  to 

make  a  physical  change  in  the  established  grade  of  a  street,  withoat  the 
assessment  and  payment  of  damages  to  abutting  lot-owners,  the  latter 
may  allow  the  change  to  be  made,  and  rely  upon  actions  at  law  to  re- 
cover their  damages ;  {Hempstead  v.  City  of  Des  Moines,  52  Iowa,  303: 
Noyes  v.  Mason  City,  53  Id.,  418;)  but  they  may,  also,  have  a  writ  of 
injunction  to  restrain  the  city  from  making  the  change  in  the  first  in- 
stance. 

Appeal  from  PottawattanUe  Distinct  Court. 
Wbdnbsday,  Jukb  4. 

The  petition  states  that  the  plaintiff  is  the  owner  of  cer- 
tain lots  in  the  said  city,  which  abut  on  Fourth  and  Bluff 
streets,  and  that  said  lots  are  occupied  by  petitioner  as  his 
homestead;  that  in  1869  the  defendant  passed  an  ordinance 
establishing  the  grade  of  Bluff  street,  and  that  the  plaintiff 
made  improvements  on  said  lots  according  to  the  grade  then 
established;  that  in  1881  the  defendant  passed  an  ordinance 
changing  said  grade  in  sucli  manner  as  to  cause  great  and 
irreparable  injury  to  petitioner's  property;  that  said  ordi- 
nance is  void,  because  it  was  passed  "without  the  petition  of 
the  owners  of  two-thirds  in  value  of  the  property  on  both 
sides  of  said  street  asking  for  a  change  in  the  grade  thereof;*' 
that  the  damages  sustained  by  the  plaintiff  have  "not  been 
assessed,  paid  or  tendered  to  him,  as  provided  by  law;"  and 
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that  the  defendant  "is  now  proceeding  to  carry  into  effect  the 
provisions  of  said  ordinance." 

An  injunction  was  asked  restraining  the  defendants  from 
making  or  changing  said  grade,  and  for  other  relief.  The 
defendant  answered  the  petition,  and  there  was  a  trial  to  the 
court,  a  finding  for  the  defendant,  and  a  decree  dissolving  an 
injunction  previously  granted,  and  dismissing  the  petition. 
The  plaintiff  appeals. 

Wright  <&  Baldwin^  for  appellant. 

W.  8,  Maynej  for  appellee. 

Sbevsbs,  J. — I.  Counsel  for  the  appellant  insist  that  the 
oi-dinance  is  void  because  it  was  passed  without  a  petition 
therefor  signed  by  two-thirds  of  the  property  owners.  Coun- 
sel for  the  appellee  insists  that  the  petition  was  so  signed, 
and,  if  not,  that  injunction  is  not,  but  that  cerUaraH  is,  the 
proper  remedy.  We  deem  it  unnecessary  to  determine  this 
question. 

11.  The  only  remaining  question  discussed  by  counsel  is, 
whether  the  damages  sustained  by  the  plaintiff  must  be  as- 
sessed, paid  or  tendered  before  the  defendant  can  proceed  to 
make  a  physical  change  in  the  grade,  as  contemplated  by  the 
ordinance.  Section  469  of  the  Code  provides  that,  where  a 
grade  has  been  established,  and  improvements  have  been 
made  in  accordance  therewith,  a  city  cannot  alter  such  grade 
in  such  manner  as  to  injure  or  diminish  the  value  of  the  prop- 
erty so  improved,  unless  it  pays  the  damages  caused  by  the 
change.  The  damages  are  to  be  assessed  by  three  commis- 
sioners, and  it  is  provided  that  "no  such  alteration  of  grade- 
shall  be  made  until  said  damages  so  assessed  shall  have  been 
paid  or  tendered  to  the  owner  of  the  property  so  injured  or 
damaged." 

The  defendant  is  organized  under  a  special  charter,  and! 
counsel  for  the  appellee  insists  that  section  469  of  the  Code 
Vol.  LXIII— 87 
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has  no  application  to  cities  so  organized,  bnt  applies  solely  to 
cities  organized  under  the  general  incorporation  law. 

But  section  479  of  the  Code  contains  the  following  words: 
"  The  provisions  and  powers  conferred  in  this  chapter,  from 
section  465  to  479,  inclusive,  shall  apply  to  cities  acting 
under  special  charters.'* 

It  is  apparent  that  the  provisions  of  section  469  of  the  Code 
do  apply  to  cities  acting  under  special  charters,  and  that  the 
iissessment  of  the  damages  sustained,  in  the  mode  provided, 
and  the  payment  or  tender  of  the  amount  so  assessed  to  the 
property  owner,  are  conditions  precedent  to  the  physical  alter- 
ation of  an  established  grade. 

The  agreed  statement  of  facts  shows  that  the  plaintiff's 
damages  have  not  been  assessed,  paid  or  tendered.   The  defend- 
ant, therefore,  in  proceeding  to  alter  the  grade,  has  exceeded  the 
authority  conferred  upon  it,  and  we  are  unable  to  see  that  the 
plaintiff  has  any  adequate  remedy  except  to  enjoin  the  city  from 
making  the  alteration  until  it  has  the  damages  assessed,  as  pro- 
vided by  statute,  and  pays  or  tenders  the  amount  so  ascer- 
tained to  the  plaintiff.     Doubtless,  the  plaintiff  might  have 
allowed  the  defendant  to  make   the  alterations,  and   then 
brought  suit  to  recover  the  damages  sustained.     Hemj^stead 
V.  The  City  of  Des  MoineSy  52  Iowa,  803;   ^oyes  v.  The 
Town  of  Mason  City^  53  Id.,  418.     So  far  there  is  no  seri- 
ous difficulty;   but  in  1876,  the  general  assembly  passed  aa 
act  entitled  <<An  act  relating  to  cities  organized  and  existing 
under  special  charters,  conferring  additional  powers,   aud 
amending  the  charters  of  such  cities."     See  Miller's  Code, 
pages  141-146.      Sections  8,  9  and  10  of  the  statute  are 
substantially  the  same  as  section  469  of  the  Code,  except  that 
theprovision  in  relation  to  the  payment  or  tender  of  the  dam- 
ages is  omitted.     Does  this  last  statute  repeal  by  implica- 
tion section  469  of  the  Code,  as  to  cities  acting  under  special 
charters?    There  is  no  express  repeal  of  any  prior  or  existing 
statute.     Whv  the  latter  was  enacted  while  the  former  was 
in  force  is  a  problem  we  are  unable  to  solve,  unless  the  pro- 
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vision  above  quoted,  as  forming  a  portion  of  section  479  of 
the  Code,  was  overlooked.  Be  this  as  it  may,  we  think,  as 
both  statutes  may  bo  enforced,  and  as  there  is  no  inconsist- 
ency in  their  provisions,  that  both  should  be  permitted  to 
stand.  All  that  can  be  said  is  that  they  are  substantially  the 
same,  but  that  section  469  of  the  Code  contains  a  provision 
that  is  not  found  in  the  last  statute  enacted.  They  both, 
however,  apply  to  the  same  subject-matter,  and  a  city  acting 
under  a  special  charter  may  proceed  under  either  to  have  the 
damages  assessed,  but,  when  it  has  gone  thus  far  under  the 
statute  passed  in  1876,  then  the  provisions  of  section  469  of 
the  Code  apply  as  to  the  payment  or  tender  of  the  damages 
assessed.  We  the  more  readily  adopt  this  conclusion,  because 
tlie  act  of  1876  provides  that  when  the  assessment  is  made 
the  city  may  annul  the  same,  in  which  case  **all  the  proceed- 
ings shall  be  void."  If,  however,  in  the  meantime,  the  estab- 
lished grade  has  been  physically  altered,  then  the  property 
owner  has  no  other  remedy  except  to  bring  an  action  for  the 
damages  sustained.  We  think  the  intent  of  the  act  of  1876 
was  that  the  property  owner  should  not  be  driven  to  take  this 
course,  but  that  he  may  require  the  city  to  pursue  the  steps 
required  in  their  order;  that  is,  JPirsty  to  provide  for  chaug- 
ing  the  grade,  by  ordinance  or  otherwise;  Second^  to  have  the 
damages  assessed,  and  either  annul  or  confirm  the  assessment 
before  proceeding  to  make  the  physical  alteration  of  the  ex- 
isting grade;  and  we  see  no  hardship  in  requring  the  city  to 
go  a  step  further,  and  that  is,  either  to  pay  or  tender  the 
damages  assessed,  before  proceeding  to  make  a  physical 
change  of  the  grade,  if  the  property  owner  objects  to  its  doing 
so.    The  result  is  that  the  judgment  of  the  district  court  is 

Reversed. 
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Laughlin  et  al,  V.  Main. 

1.  Fraotioe  in  Supreme  Court:  presumption  in  favor  op  trial 

COXTRT.  This  ooort  will  exercise  presumptions  in  favor  of  the  mlings  of 
the  trial  court;  and  where  it  does  not  appear  that  all  the  eridenoe  apon 
which  the  coort  acted  is  before  this  conrt,  the  ruling  complained  of  will 
not  be  reversed. 

2.  Beplerin:  vsntte:  jurisdiction:  not  lost  bt  vxtlxtbm  to obtadt 

THB  PROPERTY.  UpDu  Consideration  of  sections  3225,  3229,  3330  and 
3238  to  3244  of  the  Code,  it  is  held  that,  where  an  action  in  replerin  is 
begun  in  the  county  where  the  property  is,  but  against  a  defendaDi 
residing  in  another  county,  a  failure  to  secure  the  propertj  under  the 
writ  does  not  defeat  the  jurisdiction  of  the  court  to  entertain  the  case  to 
the  end;  and  in  such  case  the  defendant  is  not  entitled  to  have  the  cause 
removed  to  the  county  of  his  residence.  Compare  Porter  v.  Dalhcf,  o9 
Iowa,  459. 

8.  Fraotioe  in  Supreme  Oourt:  ruling  not  ezoefted  to  hot 
RBYERSED.  A  party  cannot  have  a  review  in  this  court  of  a  ruling  ta 
which  the  record  fails  to  show  that  he  saved  an  exception. 

Ajopeal  from  Ringgold  District  Court. 

Wednesday,  June  4. 

AonoK  OF  BBPLEviN.  A  motion  by  defendant  to  cbauge 
the  venue  to  the  county  of  his  residence  was  overruled,  and 
thereupon,  defendant  failing  to  plead  to  the  petition,  default 
was  entered  and  jadgment  rendered  thereon.  The  defendant 
appeals. 

JPogg  db  Neal^  for  appellant. 

AjBikren  Bros,  and  Laughlin  ds  Campbell^  for  appellees. 

Beck,  J. — I.  The  plaintiifs  sought  by  this  action  to  re- 
cover possession  of  specific  personal  property.  A  bond  was 
filed,  and  a  writ  of  replevin  was  issued,  which  was  returned 
without  service  showing  the  delivery  of  the  property  to 
plaintiffs,  the  ofiicer  stating  therein  that  it  was  not  found,  and 
that  defendant  did  not  either  admit  or  deny  that  it  was  in  his 
possession. 
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The  defendant  at  the  next  term  of  court  filed  a  motion  ask- 
ing that  the  venue  of  the  cause  be  changed  to  Madison  county, 
for  the  reason  that  he  resided  therein ;  that  the  cause  of  ac- 
tion did  not  arise  in  Binggold  county,  and  was  not  based 
upon  a  written  contract  to  be  performed  in  that  county,  and 
that  no  part  of  the  property  in  question  was  at  any  time  sit- 
uated in  Ringgold  county.  The  facts  upon  which  the  motion 
was  based  are  shown  in  an  affidavit  of  defendant.  It  is  ad- 
mitted by  plaintiff  that  defendant  resided  in  Madison  county, 
but  plaintiffs  filed  certain  affidavits,  showing  that  defendant, 
on  the  day  after  the  officer  demanded  the  property,  admitted 
that  it  was  in  his  possession. 

The  correctness  of  the  defendant's  abstract  is  denied  by 

plaintiffs,  and  they  make  certain  amendments  thereto,  which 

are  in  turn  denied  by  defendant.     It  therefore 

1.  PKACnOB  /.  1  . 

In  supreme      becomes  necessary  to  refer  to  the  written  record 

court ;  pre-  "^ 


*"™rofteua    ^^^^  ^^  ^^^^  ^^^®  ^^  *^^^  court,  from  which  it  ap- 


r  pre- 
favor  < 

^"^  pears  that  the  affidavits  filed  by  plaintiffs  tend  to 

establish  that  Ae  property,  at  the  time  the  suit  was  commenced 
and  service  of  the  writ  was  attempted,  was  in  Ringgold 
county.  But  the  record  fails  to  show  that  all  the  evidence 
upon  which  the  court  acted  in  deciding  upon  the  motion  was 
preserved  and  is  presented  to  us.  For  aught  that  appears  in 
the  record,  there  may  have  been  other  evidence  submitted 
upon  the  motion,  or  there  may  have  been  admissions,  or  other 
facts  shown,  establishing  beyond  d'spute  that  the  property 
was  at  the  proper  time  in  Ringgold  county,  thus  subjecting 
it  and  the  defendant  to  the  jurisdiction  of  the  courts  of  that 
county.  We  will  exercise  presumptions  in  favor  of  the  de- 
cision of  the  district  court,  which  we  will  not  reverse,  unless 
it  be  made  to  appear  that  we  have  before  us  all  the  evidence 
upon  which  that  court  acted. 

II.  But  counsel  for  defendant  contend  that  the  court  of 
Ringgold  county  did  not  acquire  the  right — juris- 

venncr'jiirjv  diction — to  retain  and  try  the  action  after  plaint- 

dicJon:  not  •^  "^ 

to*obto[n"lir  ^^'®  application  for  the  change  of  venue,  for  the 
property.        reason  that  the  property  was  not  reached  by  the 
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writ  of  replevin,  and  thereunder  delivered  to  the  plaintiff 
In  other  words,  it  is  insisted  that  an  action  of  replevin  in  all 
cases  must  be  changed  to  the  conntj  of  the  residence  of  de- 
fendant, when  the  property  is  not  taken  and  delivered  under 
the  writ 

Code,  section  3225,  provides  that  "an  action  for  the  recovenr 
of  specific  personal  property  may  be  brought  in  any  county  in 
which  the  property  or  some  part  thereof  is  situated."  In  an 
action  contemplated  by  this  section,  when  a  bond  is  executed 
by  the  plaintiff  as  pi-escribed  therein,  a  writ  of  replevin  is 
issued,  requiring  the  property  to  be  taken  and  delivered  to 
the  plaintiff  Sections  3229,  3230.  If  the  property  is  not 
taken  and  delivered  to  the  plaintiff,  or  if  the  defendant  retains 
possession  of  it,  a  judgment  is  rendered  in  favor  of  plaintiff 
for  its  value.     Sections  3238-3244. 

We  discover  that  the  statute  in  these  provisions  contem- 
plates two  distinct  remedies,  viz:     (1)  the  delivery  of  the 
property  to  the  plaintiff;  (2)  where  this  is  not  or  cannot  be 
done,  the  rendition  of  a  judgment  for  the  value  of  the  prop- 
erty.   And  it  will  be  observed  that  after  judgment,  when  the 
property  has  not  been  before  delivered  to  plaintiff,  a  writ  may 
issue  upon  which  it  may  be  done.     It  will  be  readily  seen 
that  the  statute  contemplates  two  forms  of  proceeding,  one 
of  the  nature  of  the  common-law  writ  of  replevin^  and  the 
other  partaking  of  the  character  of  the  common-law  proceed- 
ing in  detinue.     But  section  3225,  which  we  have  quoted 
above,  applies  to  both  of  these  proceedings,  and  authorizes 
actions  to  be  brought  by  either,  in  the  county  wherein  the 
property  is  situated.     It  follows,  therefore,  that  the  jurisdic- 
tion of  the  court  to  retain  the  cause  does  not  follow  or  de- 
pend upon  the  fact  of  the  seizure  and  delivery  of  the  prop- 
erty to  plaintiff. 

This  court  has  held  that  an  action  called  detinue^  wherein 
the  delivery  of  the  property  is  not  sought  upon  a  writ  of  re- 
plevin issued  upon  the  the  commencement  of  the  action,  may 
be  brought  in  the  county  wherein  the  property  is  situated. 
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Porter  v.  Dalhoff  cfe  Co.  et  aL,  59  Iowa,  459.  The  statute 
does  not  provide  that  a  different  mle  should  prevail  when  a 
writ  of  replevin  issues,  and  is  not  served  by  the  delivery  of 
the  property. 

III.  The  defendant  insisted  that  the  court  erred  in  render- 
ing judgment  by  default  upon  his  failure  to  plead  to  the  ac- 
tion. As  the  district  court  rightly  retained  the  case,  it  was 
for  trial  therein,  and,  under  familiar  rules,  the  plaintiff  was 
entitled  to  a  default  and  judgment  thereon  upon  the  failure 
of  defendant  to  answer.  And  it  may  be  further 
courr^Siir   ^  *  defendant  is  in  no  condition  to  argue 

S?nS?wTiew.  *^^®  objection,  for  the  reason  that  he  did  not  ex- 
^'  cept  to  the  default  and  judgment,. which  is  shown 

by  the  written  record  filed  in  this  case.  The  judgment  of 
the  district  court  must  be 

Affibmed.  ^ 
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Appeal  to  Supreme  Court:  from  nuLiNo  ov  dbmurber:  kot 
allowed  to  one  kot  prejudiced.  Where  a  demurrer  to  a  petition 
wag  sastained  as  to  some  of  the  grounds,  and  overruled  as  to  others,  but 
the  court,  upon  the  grounds  upon  which  it  held  the  petition  to  be  good, 
gave  the  plaintiff  all  the  relief  he  asked  for.  held  that  he  could  not  have 
a  review  in  t^s  court  of  the  ruling  upon  the  demurrer,  so  far  as  it  was 
against  him. 

Taxes  in  Aid  of  Bailroads:  limitation  of  dt  statute:  assess- 
ment UNDER  PRIOB  STATUTE  NOT  TO  BE  CONSIDERED.    The  aggregate 

amount  of  tax  to  be  voted  or  levied  in  aid  of  railroads,  by  any  township, 
town  or  city,  under  chapter  123  of  the  Acta  of  the  Sixteenth  General  As- 
sembly, is  five  per  centum  of  the  assessed  value  of  the  property  therein ; 
but,  in  estimating  such  aggregate,  the  fact  that  a  tax  was  voted,  levied 
and  collected  for  a  similar  purpose  by  the  same  township,  under  chapter 
102  of  the  Acts  of  the  Thirteenth  General  Assembly,  is  not  to  be  consid- 
ered, although  that  act  contained  a  like  limitation.  Such  limitation 
did  not  afEect  the  power  of  the  legislature  to  enact  the  latter  statute, 
which  must  be  construed  with  reference  to  its  own  terms. 
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8.  :  LEVY  BY  BXTPERVISORS  AT  mBBGULAR  AND  ILLBOAI4  MEJPTISQ: 

TAX  VOID.  The  county  sapemsora  have  no  power  to  levy  a  tax  at  asy 
other  than  one  of  the  regular  meetings  appointed  by  statute,  or  a  special 
meeting  called  in  the  manner  provided  by  statute.  Accordingly,  where 
the  board  adjourned  without  a  day,  and  without  levying  the  tax,  and 
on  the  second  day  afterwards  met  again  at  thesusrgestion  of  the  auditor, 
and  levied  the  tax  in  question — the  records  being  changed  at  the  same 
time  to  shuw  that  the  first  adjournment  was  but  temporary,  and  that 
the  final  adjournment  was  upon  the  date  of  the  levy,  held  thai  their  ac- 
tion was  void,  and  that  the  levy  was  vdd  also. 

4.  Pleading:  annexed  exhibit  is  not  part  of  unless  made  so. 

Where  a  record  not  required  by  law  to  be  annexed  to  or  set  cat  in  a 
pleading  is  nevertheless  so  annexed,  it  does  not  become  a  part  of  the 
pleading,  unless  specially  made  so  by  proper  averments  in  tlie  pleading 
iUelf. 

5.  Tax  in  aid  of  Bailroads :  levy  of  by  supervisors  a  ministerial 

act:  record  collaterally  attacked.  The  act  of  the  county  su- 
pervisors in  levying  a  tax  in  aid  of  a  railroad  is  purely  ministerial  and 
not  judicial,  and  the  record  thereof  is  not,  like  a  judicial  record,  exempt 
from  attack  in  a  collateral  proceeding. 

Appeal  from  Wapello  District  Cov/rt. 

Wednesday,  June  4. 

Plaintiffs  are  resident  freehold  tax-payers  in  Creston 
township,  Union  connty.  They  bring  this  action  in  eqnitj 
to  enjoin  the  collection  of  a  five  per  cent  tax  on  the  property 
ill  said  township,  voted  in  aid  of  the  Des  Moines,  Creston  & 
Kansas  City  Railway.  The  action  was  brought  originally  in 
thecircnit  court  of  Union  county,  but  was  afterward  changed 
to  the  district  court  of  Wapello  county.  Defendants  filed  a 
demurrer  to  the  petition,  which  was  sustained  as  to  certain 
paragraphs  of  the  petition,  and  overruled  as  to  others.  De- 
fendants elected  to  stand  on  the  demurrer,  and  they  refusing 
to  plead  further,  judgment  was  entered  perpetually  enjoiniug 
the  collection  of  said  tax.  PlaintiflFs  appeal  from  the  order 
sustaining  the  demurrer  to  portions  of  their  petition,  and  de- 
fendants appeal  from  the  judgment  enjoining  the  coUectiou 
of  the  tax. 
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McDUl  (6  Sullivan  and  Stiles  <&  Beaman^  for  plaintiflfl 

D.  W.  Higbee  and  R.  H.  Hanna^  for  defendants. 

Kred,  J. — I.  As  the  district  court  determined  that  the 
petition  stated  a  cause  of  action  in  favor  of  plaintiffs,  and 

granted  them  all  the  relief  demanded,  they  have 
1.  APPEAL  to    ®  ,       ^,  ,   ,  ,  .       ^    , 

court^frora  ^-^  grouuds  ot  Complaint  as  to  the  action  of  the 
SiunSr^f'mrt  ^^^^  ^^  Sustaining  the  demurrer  to  some  of  the 
mienot pre-  paragraphs  of  the  pleading.  The  ruling  on  the 
judiced.  demurrer,  so  far  as  it  was  adverse  to  plaintiffs, 
did  not  determine  the  rights  of  the  parties  to  the  relief  or  rem- 
edy asked,  and  an  appeal  will  not  lie  from  it.  Richards  v. 
Burden^  31  Iowa,  306.  We  will,  therefore,  not  consider-  the 
questions  attempted  to  be  raised  by  plaintiffs'  appeal  although 
they  have  been  elaborately  argued  by  counsel. 

XL  It  is  alleged,  in  the  paragraphs  of  the  petition  which 
the  district  court  adjudged  to  be  sufficient,  that  the  special 
election  at  which  the  tax  was  voted  was  held  on  the  24th  of 
August,  1883;  that  the  township  clerk  and  the  clerk  of  the 
election  certified  the  rate  per  cent  of  tax,  and  the  other  par- 
ticulars required  by  law,  and  that  this  certificate  was  filed  in 
the  auditor's  office  on  the  25th  day  of  August,  but  was  not 
filed  for  record  in  the  recorder's  office  until  September  6th, 
in  the  afternoon;  that  the  board  of  supervisors  of  the  county 
met  in  regular  session  on  September  8d,  that  being  the  time 
under  the  law  for  making  the  levy  of  ordinary  taxes;  and 
that  it  adjourned  without  day  on  the  afternoon  of  the  4th, 
without  making  any  levy  of  said  five  percent  tax;  that  ai*ter 
such  adjournment  of  the  board  the  county  auditor  discovered 
the  requirements  of  the  law  with  regard  to  the  recording  of 
the  certificate  and  the  levy  of  the  tax,  and  thereupon  he  filed 
the  certificate  for  record  in  the  recorder's  office,  and  caused 
the  members  of  tlie  board  to  re-assemble  on  the  6  th,  and 
caused  the  record  of  the  proceedings  of  the  board  to  be  so 
changed  as  to  show  an  adjournment  of  the  board  from  the  4th 
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to  the  6tli;  and  that  the  members  of  the  board,  while  so  re- 
assembled, made  the  only  order  for  the  levy  of  the  tax  which 
ever  was  made.  A  copy  of  the  record  of  the  proceedings  of 
the  board  of  supervisors  at  the  September  meeting  is  attached 
to  the  petition  as  an  exhibit,  and  the  record  shows  the  ad- 
journment of  the  board  from  the  4th  to  the  6th  of  September, 
and  the  adoption  on  the  6th  of  a  resolution  for  the  levy  of  the 
tax. 

It  is  also  alleged  that  the  territory  which  now  composes 
the  township  of  Creston  was  formerly  included  in  Douglas 
township,  and  that  in  the  year  1871,  while  said  territory  was 
part  of  that  township,  a  tax  of  three  per  cent  was  levied  and 
collected  on  the  property  within  the  township,  in  aid  of  the 
construction  of  the  Creston  Branch  of  the  B.  &  M.  R.  R; 
and  it  is  claimed  that  the  power  to  levy  and  collect  a  five  per 
cent  tax  on  the  property  which  was  within  the  township  at 
the  time  the  former  tax  was  levied  and  collected  was  fally 
exhausted  by  that  levy.  The  questions,  then,  which  are  pre- 
sented by  the  record  are  (1)  whether  the  electors  of  Creston 
township  had  the  power  to  vote  the  tax  in  question,  and  (2) 
whether  there  has  been  a  legal  and  valid  levy  of  said  tax. 

III.     The  election  at  which  the  tax  in  question  was  voted 

was  held  under  the  provisions  of  chapter  123,  Acts  of  the 

.     ,^    Sixteenth  General  Assembly.     It  is  provided  in 

2.  TAX  In  aid  J  r 

fiirStoUonof'  ^^^*^^^"  ^  ^^  *'^®  ^^^^  ^^^^  "^^®  aggregate  amoDDt 

Bwsment^-  ^^  **^  ^  ^^  voted  and  levied  under  the  provisions 

utenotto*&^*  of  this  act,  in  any  township,  incorporated  town 

considered.  ^^  ^j^^^  ^j^^jj  ^^^  exceed  five  per  centum  of  the 

assessed  value  of  the  property  therein  respectively." 

It  was  held  in  Duviphy  v.  The  Supervisors  of  Humboldt 
County^  58  Iowa,  273,  that  this  provision  is  a  limitation  on 
the  power  to  tax  under  the  act,  and  that,  a  township  having 
levied  one  tax  of  five  percent  under  the  act  in  aid  of  the  con- 
struction of  a  railroad,  its  power  to  levy  taxes  for  that  object 
under  the  statute  is  exhausted.  The  tax  levied  in  Douglas 
township  in  1871  was  voted  and  levied  under  the  provisions 
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of  chapter  102,  Acts  of  the  Thirteenth  General  Assembly. 
This  act  contained  the  same  limitations,  as  to  the  aggregate 
per  centum  of  tax  which  might  be  levied  thereunder,  as  the 
act  of  1876;  but  the  whole  act  was  repealed  in  1872.  The 
position  of  counsel  for  plaintiff  is,  that,  the  property  owners 
having  paid  the  tax  of  1871,  while  the  five  per  cent  limitation 
in  the  act  of  1870  was  in  force,  there  was  an  express  stipula- 
tion by  the  state  that  the  property  should  not  again  be  sub- 
jected to  a  tax  in  excess  of  the  amount  of  the  limitation  for 
a  like  purpose,  and  that  to  permit  the  taxation  of  the  same 
property  for  a  like  object,  under  the  statute  of  1876,  to  an 
amount  in  excess  of  the  amount  of  the  limitation,  would  be 
to  impair  the  obligation  of  this  contract.  This  position, 
however,  is  not  tenable.  Taxes  are  levied  by  the  state  in  the 
exercise  of  one  of  its  sovereign  powers.  The  power  to  tax  is 
inherent  in  the  government,  and  does  not  exist  by  virtue  of  any 
mere  contract  between  it  and  the  citizen.  Neither  can  the 
right  to  exercise  the  power  be  limited  by  such  contract.  When 
the  object  for  which  a  tax  is  levied  is  legitimate,  the  legislature 
is  the  judge  of  the  extent  to  which  the  power  shall  be  exer- 
cised, subject  ooly  to  such  limitations  as  may  he  found  in  the 
constitution.  It  has  the  undoubted  right,  in  the  enactment 
of  tax  laws,  to  exempt  certain  property  from  their  operation, 
or  to  place  a  limit  on  the  per  centum  of  tax  that  shall  be  levied 
thereunder;  but  the  enactment  of  such  limitations  or  exemp- 
tions does  not  have  the  effect  to  restrict  the  power  of  the  leg- 
islature, or  to  create  in  favor  of  the  property  owner  the  right 
to  have  them  continued.  They  are  mere  matters  of  grace  or 
favor  to  those  who  are  affected  by  them.  They  have  their 
origin  in  the  statute  which  creates  them,  and  they  terminate 
necessarily  with  its  repeal. 

The  fact,  then,  that  a  portion  of  the  property  of  the  state 
had  already  been  taxed  under  the  act  of  1870,  in  aid  of  the 
construction  of  railroads,  and  that  that  statute  contained  the 
limitation  as  to  the  per  centum  of  tax  that  might  be  levied 
thereunder,  did  not  affect  the  power  of  the  legislature  to  enact 
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the  Statute  of  1876.  Nor  is  the  force  or  etkct  of  the  lan^f 
statute  to  be  determined  by  it,  bnt  it  will  be  constriKd  v~'t. 
reference  to  its  own  terms;  and  by  its  terms  tbe  limftir-'-.'C 
is  as  to  the  per  centum  of  tax  which  maj  be  le^ed  br  Tirtae 
of  its  provisions.  The  electors  of  the  township,  then,  L*d 
the  power  to  vote  the  tax  in  qaestion. 

IV.     The  remaining  question  is,  whether  the  alk^at:<:r.9 
of  the  petition  show  that  the  act  of  the  supervisors  in  order- 

j  .  ^       ing  the  tax  levy  is  illegal  and  void.      We  think 

m^^mgii'  *^®J  ^^-  "^^^  supervisors  have  pown-  to  levy  the 
mclS2f":'SJ  tax  only  when  they  are  assembled  as  n  bo»d,  m 
^^^  provided  by  law.     The  regular  meetings  of  tic 

board  of  supervisors  are  appointed  by  statute,  and  the  mannw 
of  calling  the  members  together  in  special  session  is  also  pre- 
scribed by  law.     Sections  296  and  301,  Code  of  1873.     Upoa 
the  final  adjournment  of  a  meeting  of  the  boards  the  nteraben 
have  no  power  to  assemble,  or  to  transact  any  business  re- 
quired to   be  transacted  in  session,  until  the  next  regular 
meeting,  unless  they  be  convened  in  special  session,  in  the 
mean  time,  in  the  manner  prescribed  in  section  301.     The  al- 
legation is  that  the  board  adjourned  without  day  on  the  after- 
noon of  September  4tb,  and  that  the  members  again  assem- 
bled on  the  6th,  and  then  voted  to  levy  the  tax.     They  had 
no  power  at  that  time  to  make  the  levy,  and  their  action  is 
void. 

The  position  of  appellant,  however,  is  that,  as  plaintifis  have 
attached  a  copy  of  the  record  of  the  proceedings  of  the  board 
4.  PLEADiiro:   ^^  ^^^  September  meeting  to  their  petition,  this  re- 
fi?bu1»^Dot"    ^rd  ^^^^  be  regarded  as  constituting  part  of  the 
part  of.  pleading,  and,  as  it  phows  an  adjournment  of  the 

board  from  the  4th  to  the  6th,  and  a  levy  of  the  tax  before  tbe 
final  adjournment  of  that  meeting,  the  truth  of  these  recitals 
cannot  be  questioned  in  this  proceeding.  The  argument  pro- 
ceeds on  the  idea  that  the  board  in  making  the  levy  acted  jn- 
dicially,  and  that  its  record  has  the  force  and  effect  of  a  judi- 
cial record. 
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We  think,  however,  that  this  position  is  not  correct.  In 
the  first  place,  the  record  is  not  to  be  taken  as  a  part  of  the 
pleading.  There  is  no  rule  of  practice  which  requires  that 
it  should  be  embodied  in  or  attached  to  the  pleading  as  an  ex- . 
hibit,  and  it  is  not  referred  to  in  any  manner  in  the  body  of 
the  petition  as  constituting  any  part  of  the  pleading.  And, 
in  the  second  place,  it  does  not  have  the  force  or  eflfect  of  a 
judicial  record.  The  act  of  the  board  in  levying  the  tax  was 
purely  ministerial.  The  members  are  clothed  with  no  dis- 
cretion with  reference  to  it.  When  the  prelim i- 
pf railroads:    narv  steps  have  all  been  taken,  it  is  their  duty  to 

leyybysoper-  ,      ,  -i  i  . 

SteriafiSt^  make  the  levy  without  regard  to  their  individual 
cSS?attftSt^  opinions  as  to  the  propriety  of  the  act.  They  ex- 
^'  ercise  no  judgment  in  the  matter;  they  simply 

perform  the  act  in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  the  law.  Their  acts  may,  therefore,  be  questioned 
in  collateral  proceedings,  and,  if  their  act  was  void  for  want  of 
power  to  do  it  at  the  time  it  was  done,  the  fact  may  be  shown, 
notwithstanding  the  record.  We  think,  therefore,  that  the 
demurrer  was  properly  sustained  on  this  ground;  and  the 

judgment  is 

Affirmed. 


The  Jones  &  Magee  Luhbeb  Co.  y.  Bogos  et  al. 

1.  Mechanio's  Lien:  notice  to  lien-holdbb  to  sue:  failure  to 
comply  with:  facts  constituting:  waiver  of  failure.  Where 
the  owner  of  a  house  gave  notice  to  a  materialman  claming  a  mechanic  V 
lien,  to  bring  snit  thereon,  it  was  incumbent  upon  the  latter  to  begin  such 
suit  vrithin  thirty  days  after  such  notice,  in  order  to  save  the  lien  from  for- 
feiture; (McClain*s  Statutes,  p.  602,  §  13;)  but  such  suit  was  not  begun 
l^  the  service  within  the  thirty  days  of  an  original  notice  which  named 
as  the  appearance  day  a  day  already  past;  nor  was  the  case  in  any  way 
aided  by  the  service,  after  the  thirty  days  had  expired,  of  a  second  no- 
tice, correctly  reciting  the  appearance  day;  and  the  appearance  of  the 
owner  as  defendant  on  the  day  named  in  the  last  notice  was  not  a 
waiver  of  his  right  to  insist  upon  the  forfeiture. 
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Appeal  from  Union  Circuit  Court. 
Wednesday,  June  4. 

Action  to  establish  a  meclianic's  lien.     The  court  refosed 
to  do  so,  and  dismissed  the  petition,  and  the  plaintiff  appeals. 

D.  W,  Higbee  and  R.  II.  Hannay  for  appellants. 

James  M,  Locke^  for  appellees. 

Seevers,  J. — The  plaintiff  furnished  the  defendant,  Boggs, 
lumber  for  the  erection  of  two  houses  he  had  contracted  to 
construct  for  his  co-defendant,  C.  E.  Locke.      In  August, 
1882,  the  plaintiff  filed  in  the  clerk's  oflSce  the  statement  re- 
quired by  law  claiming  the  lien.     On  the  second  day  of  Sep- 
tember, 1882,  the  defendant,  Locke,  caused  to  be  served  on 
the  plaintiff  a  written  demand  to  commence  suit  to  enforce 
the  lien.     On  the  seventh  day  of  October,  1882,  the  plaintiff 
caused  to  be  served  on  the  defendants  what  is  claimed  to  be 
an  original  notice  of  the  commencement  of  an  action  to  estab- 
lish the  lien.     In  this  notice  the  defendants  were  notified 
that  the  petition  would  be  filed  on  or  before  the  twenty-second 
day  of  February,  1883,  and  the  claim  and  Hen  the  action  was 
brought  to  enforce  were  sufliciently  described.     But  the  de- 
fendants were  notified  to  appear  and  "defend  before  noon  o( 
the  second  day  of  the  term  of  the  said  circuit  court  of  Union 
county  to  be  held  on  the  fifth  day  of  March,  1882." 

On  the  nineteenth  day  of  February,  1883,  the  plaintiff 
caused  another  notice  to  be  served  on  the  defendants,  for  the 
purpose  of  correcting  a  "clerical  error  in  the  notice  in  this 
case  served  October  7,  1882,  wherein  the  citation  was  to  ap- 
pear on  March  5,  1882,  which  should  have  been,  as  in  this 
notice,  March  6,  1883.'' 

I.  It  is  provided  by  statute  as  follows:  "Upon  the  writ- 
ten demand  of  the  owner,  his  agent  or  contractor,  served  on 
the  person  claiming  the  lien^  requring  him  to  commence 
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suit  to  enforce  such  lien,  such  suit  shall  be  commenced  in 
thirty  days  thereafter.'*  McClain's  Statutes,  page  602,  §  13. 
Under  this  statute,  the  suit  must  be  commenced  within  thirty 
days  after  the  service  of  the  requisite  notice.  Actions  are 
commenced  by  serving  the  defendants  with  the  required  no- 
tice, or  delivering  the  same  to  the  sheriff  with  intent  to  be 
served  immediately.     Code,  §  §  2532,  2599. 

But  such  notice  must  be  the  required  statutory  notice,  and 
must  in  substance  conform  thereto.  The  statute  requires  the 
notice  to  state  the  "term  at  which  the  defendant  is  required 
to  appear,  naming  it."  If  it  does  not  do  this,  jurisdiction  is 
not  obtained,  and  a  default  entered  in  such  action  would  be  a 
nullity.  Kitamillerv.  KUcTieriy  24  Iowa,  163;  BoaU  v. 
Shulesy  29  Id.,  507;  Haws  v.  Clark,  37  Id.,  355. 

No  action,  theretbre,  was  commenced  by  the  service  of  the 
notice  on  the  seventh  day  of  October,  for  the  simple  reason 
that  no  valid  judgment  could  have  been  entered,  unless  there 
had  been  a  voluntary  appearance. 

II.  The  notice  subsequently  served  was  not  in  time.  The 
thirty  days  within  which  the  action  must  be  commenced  had 
expired  long  prior  to  the  service  of  this  notice.  It  was  after 
the  service  of  the  notice  that  the  defendants  appeared  and 
pleaded  that  plaintiff  had  failed  to  commence  the  action 
within  the  time  required  by  law.  By  so  appearing  and 
pleading,  the  defendants  waived  nothing.  If  they  had  failed 
to  appear,  a  judgment  by  default  could  not  have  been  lawfully 
entered  against  them.  It  seems  to  us  that  it  is  immaterial 
whether  the  first  notice  was  void  or  merely  defective;  for  it 
is  certain  that  no  valid  judgment  could  have  been  rendered 
in  the  so-oalled  action;  and,  therefore,  no  such  action  was  com- 
menced, as  contemplated  by  statute. 

Affibhed. 
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MoCbillis  v.  Habbison  County. 

1.  Former  Adjudication;  rAcmcoHSTmrrnro:  oollatbbai.  attack. 
In  a  fbnner  action  between  these  parties,  a  decree  was  entered  which 
by  its  terms  includes  and  is  decisive  of  the  question  in  this  case.  Bat 
defendant  claims  that  it  shonld  not  be  bound  by  .the  decree,  becaose,  in 
so  far  as  it  includes  the  question  herein  involved,  it  exceeds  the  rriief 
asked  in  the  case  in  which  it  was  rendered: — Reld  that  the  claim  ooold 
not  be  sustained— the  decree  hQxng  at  most  irre^lar,  and  not  subject  to 
attack  in  a  collateral  proceeding. 

Appeal  from  Harruon  Disl/rict  Court. 
Wednesday,  June  4. 

AonoN  to  recover  certain  money  paid  by  the  plaintiff  to 
the  defendant  because  of  the  levy  of  a  certain  ditch-tax, 
which  was  paid  under  protest,  and  to  prevent  a  sale  of  the 
plaintiff's  property.  There  was  a  judgment  for  the  plaintiff, 
and  the  defendant  appeals. 

J.  TT.  Bwrnhart^  for  appellant. 

Z.  B.  Bolter  cfe  Sons^  for  appellee. 

Seevebs,  J. — In  1874,  the  defendant  caused  to  be  con- 
structed the  '^  Stewart  &  Bryant  Ditch,''  and  levied  taxes  on 
the  property  of  the  plaintiff  and  others  to  pay  for  the  same. 
Afterwards  the  plaintiff  and  others  commenced  an  action  to 
enjoin  the  collection  of  the  taxes  so  levied ;  the  relief  asked 
in  said  action  being  that  a  <<  writ  of  injunction  issue  restrain- 
ing defendants  and  their  successors  in  office  from  collecting 
said  ditch-tax."  It  was  found  by  the  court  in  said  action 
that  the  plaintiffs  were  entitled  to  the  relief  asked  in  the  peti- 
tion; and  a  decree  was  entered  enjoiuing  the  collection  of  ^'any 
tax  now  on  the  (county)  treasurer's  books,  or  which  may  be 
hereafter  entered  therein,  known  as  a  ditch-tax,  for  the  pur- 
pose of  paying  for  the  construction  of  a  ditch  known  as  the 
Stewart  &  Bryant  Ditch." 
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TJiere  was  an  appeal  from  said  decree  to  this  court,  and  the 
judgment  of  the  court  below  was  affirmed.  Brandirff  et  al, 
V.  Harrison  County^  50  Iowa,  164.  It  is  conceded,  as  we  un- 
derstand, by  counsel  for  the  appellant  that,  if  the  collection 
of  the  tax  in  question  was  enjoined  by  the  decree  in  Brand- 
irff V.  Uarrison  County^  this  amounts  to  an  adjudication  of 
the  question  soaght  to  be  litigated  in  this  case.  But  he  con- 
tends that  the  decree  in  that  case,  properly  construed,  does 
not  amount  to  such  adjudication;  and  it  is  insisted  that  no 
such  relief  was  asked  in  that  case,  and  that  no  greater  relief 
could  be  given  than  was  asked  in  the  petition.  As  sustain- 
ing this  proposition,  Cooper  v.  Frederick^  i  G.  Greene,  403; 
Blake  v.  Blake^  13  Iowa,  40;  and  Massie  v.  Wilson^  16,  Id., 
390,  are  cited. 

These  cases  are  clearly  distinguishable,  because  the  decree 
was  attacked  in  a  direct  proceeding  on  appeal;  but  this  is  a 
collateral  attack,  and  a  different  rule  prevails.  The  decree, 
in  clear  and  express  terms,  enjoins  the  collection  of  any  future 
tax  which  may  bo  levied  for  the  purpose  of  paying  for  the 
construction  of  the  ditch.  This  clearly  amounts  to  an  ad- 
judication that  the  defendant  could  not  levy  any  tax  at  any 
time  for  such  purpose.  If  the  court  had  jurisdiction  of  the 
parties  and  subject  matter,  the  defendant  was  estopped  by 
judgment  from  levying  the  tax  in  question.  It  is  not  claimed 
that  the  court  did  not  have  jurisdiction.  Conceding  all  that 
is  claimed  by  the  appellant,  the  decree  is  erroneous  only,  and 
it  should  have  been  corrected  on  appeal,  or  some  other  direct 
proceeding.  Instead  of  this  being  done,  the  decree  was  af- 
firmed by  this  court.  It  thereupon  remains  in  full  force  and 
effect.  We  do  not  determine  whether  greater  relief  was 
granted  than  was  asked  or  not,  and  content  ourselves  with 
saying  that  this  question  was  not  determined  in  the  Brand- 
vrf  case  by  this  court. 

Affismed. 

Vol.  LXIII— 88 
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1.  Set-off:  BIGHT  OF  AS  AGAINST  ASSIGNEE  AND  ADMINISTRATOR.     As  a 

general  rule,  an  assignee  or  administrator  acqaires  by  the  assignment  or 
letters  of  administration  only  such  rights  as  the  assignor  had  at  tbe 
time  of  the  assignment,  or  the  decedent  had  in  hie  life  lime;  and  where 
the  debtor  of  the  assignor  or  of  the  decedent  has  a  right  of  8et-<^atthe 
time  of  the  assignment  by  the  one,  or  before  the  death  of  the  other,  he 
retains  such  right  as  against  the  assignee  or  administrator.  (See  aa- 
thorities  cited.)  But  where  a  person  becomes  indebted  to  an  assignee 
or  administrator  by  reason  of  a  wrongful  seizure  and  appropriation  of 
property  belonging  to  the  estate,  in  an  action  brought  to  recover  for  tbe 
wrongful  act,  the  right  of  set-off  should  not  be  allowed. 

"2.  Contraot  of  Agency :  facts  constituting  :  purchase  of  coks 
WITH  another's  money.  Where  a  contract  was  made  between  two 
parties,  whereby  the  first  party  was  to  purchase  com  with  money  to  be 
furnished  by  the  second  party,  the  com  to  be  the  property  of  the  second 
party,  and  the  cribs  containing  the  same  to  be  marked  with  his  name; 
and  the  com  was  to  be  sold  by  the  second  party,  who  was  to  retain  oat 
of  the  proceeds  the  amount  of  the  original  purchase-money,  with  inter- 
est at  eight  per  cent,  and  one  cent  per  bushel  upon  the  com  so  handled, 
all  of  which  the  first  party  was  to  guarantee  to  the  second  party,  and  to 
have  the  residue  of  the  proceeds  as  compensation  for  his  services,  held 
that  under  the  contract  the  first  party  became  the  agent  of  the  second 
party,  and  that  the  money  advanced  to  him  under  the  contract  was  not 
in  the  nature  of  a  loan. 

3.  Set-off:  right  of  not  lost  bt  giving  sond  to  sbcurb  advkbsb 
CLAIM.  Where  one  gives  a  bond  to  secure  the  payment  by  him  of  an 
unliquidated  demand  against  which  he  has  a  set-off,  he  may  plead  his 
set-off  in  an  action  upon  the  bond,  even  though  he  does  not  in  the  bond 
reserve  his  right  to  do  so.    Such  reservation  is  not  necessary. 

Appeal  from  Page  Circuit  Court. 

"Wednesday,  June  4. 

The  plaintiff  is  assignee  of  one  John  T.  Porter,  under  an 
assignment  made  by  Porter  as  an  insolvent  for  the  benefit  of 
his  creditors.  The  assignment  originally  was  made  to  one 
Webster.  He  afterwards  died,  and  the  plaintiff  was  appointed 
assignee  in  his  place.  This  action  is  brought  upon  a  bond  exe- 
cuted by  the  defendants  to  Webster.     The  defendants  filed  an 
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answer,  to  which  the  plaintiff  demurred.  The  court  overruled 
the  demurrer,  and  from  the  order  overrnh'ng  the  same  the 
plaintiff  appeals. 

•     MoPherrin,  Bros,  and  Hepburn  db  Thnmmel^  for  appel- 
lant 

Sttutrt  Bros,  and  TT.  W,  Moraeman^  for  appellees. 

Adams,  J. — ^The  petition  shows,  in  substance,  that  in  Sep- 
tember, 1880,  the  defendants,  David  Dows  &  Co.,  entered 
into  a  written  contract  with  the  plaintiff's  assignor,  John  T. 
Porter,  whereby  Porter  was  to  use  money  furnished  by  David 
Dows  &  Co.  in  the  purchase  of  corn.  It  was  provided  in 
the  contract  that  "the  corn  so  purchased  shall  be  the  prop- 
erty of  David  Dows  &  Co.,  and  the  cribs  containing  the  same 
shall  be  marked  with  the  name  of  David  Dows  &  Co. ;"  that 
Porter  should  have,  as  compensation  for  his  services,  "what- 
ever sum  may  remain  when  the  com  is  sold  by  David  Dows 
&<5o.,  after  David  Dows  &  Co.  have  received  the  money  so 
invested,  and  interest  thereon  at  the  rate  of  eight  per  cent  per 
annum,  also  one  cent  per  bushel,  and  all  freight  and  other 
charges  and  expenses  incurred  by  them;"  that  Porter  "agrees, 
in  consideration  of  the  premises,  to  guarantee  David  Dows 
&  Co.  against  all  loss  on  account  of  the  purchase  of  the  above 
mentioned  com,  and  to  make  good  to  them  their  investment 
with  interest;"  that  Porter  under  this  contract  purchased 
large  quantities  of  corn,  and  cribbed  the  same  at  the  towns 
of  Clarinda,  Eunnells  and  Hepburn;  that  after  the  assign- 
ment a  controversy  arose  between  the  defendants,  David 
Dows  &  Co.,  and  the  assignee,  "Webster,  in  regard  to  the 
right  of  the  former  to  remove  the  corn  and  sell  the  same; 
that  the  defendants,  for  the  purpose  of  being  allowed  to  exer- 
cise their  alleged  right  without  molestation  by  the  assignee, 
gave  him  the  bond  now  sued  on;  that  in  such  bond  it  was 
provided  that,  "whereas  said  "Webster,  as  assignee,  objects  to 
the  said  David  Dows  &  Co.  shipping  said  corn  until  the  com- 
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pensation  or  profits  to  said  Porter  for  buying  the  same  are 
paid  or  secured  to  the  said  Webster  as  snch  assignee,  now  we, 
the  said  David  Dows  &  Co.,  without  conceding  the  right  of  said 
Webster  to  detain  said  com,  or  to  demand  such  payment  or 
security,  hereby  bind  ourselves  in  the  penalty  of  $15,0CM)  to' 
pay  to  said  Webster  all  sums  due  or  to  become  due  from  them 
to  him  as  such  assignee,  or  to  said  Porter,  on  said  contract,  as 
compensation  or  profits  thereon;"  that  after  the  execution  of 
this  bond  the  defendants  shipped  the  com  to  Chicago,  and 
sold  it  there;  and  that  there  remained  from  the  proceeds  of 
the  sale  a  large  sum  of  money  due  to  the  assignee  as  the 
profits  and  compensation  of  Porter  under  the  contract. 

The  defendants  in  their  answer  admit  the  execution  of  the 
contract  and  bond,  but  they  deny  that  there  is  anything  doe 
the  plaintiff.  They  admit  that  certain  profits  were  realized 
for  said  Porter,  but  aver  that  he  was  indebted  to  them  in 
larger  amounts  on  other  accounts,  which  they  claimed  the 
right  to  set-oflT.     A  copy  of  the  accounts  was  attached. 

The  question  raised  by  the  demurrer  to  the  answer  pertains 

to  the  right  of  the  defendants  to  set-off  the  other  accounts  in 

an  action  by  the  assii?nee  upon  the  defendants' 

1.  BET-OFF  :,,.  ,,  .  ., 

right  of  as  bond.  As  a  general  rule,  an  assignee  acquires  by 
adrainStoL  ^^^  assignment  only  such  rights  as  the  assignor 
^^'-  had  at  the  time  of  the  assignment.      Roberts  v, 

Gorhin^  26  Iowa,  315.  Where  a  debtor  of  the  assignor  has  a 
right  of  set-off  at  the  time  of  the  assignment,  he  retains  sncb 
right  as  against  the  assignee.  Jordan  v.  Sharloch^  84  Penn. 
St.,  366;  Fry  v.  Boyd,  3  Grattan,  70;  Burrill  on  Assign- 
ments, 538.  A  right  of  set-off  exists  in  an  action  brought  by 
an  assignee  in  bankruptcy.  See  3  Parsons  on  Con.,  483. 
Such  right  also  exists  in  an  action  brought  by  an  administra- 
tor, where  the  defendant  had  a  right  of  set-off  before  the 
death  of  the  intestate.  Lacore  v.  Kramer^  22  Iowa,  387. 
The  plaintiff  insists,  however,  that  the  case  at  bar  differs  in 
this,  that  the  indebtedness  sued  on  grew  out  of  a  sale  by  de- 
fendants of  property  which  passed  by  the  assignment  and 
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belonged  to  the  assignee.  Where  a  person  becomes  indebted 
to  an  assignee  or  administrator  by  reason  of  a  wrongful  seiz- 
ure and  appropriation  of  property  belonging  to  the  estate,  it 
is  abundantly  evident  that,  in  an  action  brought  to  recover 
for  the  wrongful  act,  the  right  of  set-off  should  not  be  allowed. 
Niooll  V.  Mumfordy  4  Johns.  Ch.,  522. 

But  in  our  opinion  the  property  sold  in  the  case  at  bar  did 

not  belong  to  the  assignee.     The  question  as  to  whether  it 

did  or  did  not  depends  upon  the  construction 

2.  CONTRACT  ,.,,,,,.  I 

ofaKency:       which  should   be   ffiveu  to  the  contract  under 

facts  oonsti-  ^ 

chi^oi^cora  ^hich  Portcr  acted  at  the  time  the  corn  was  pur- 
other's'  chased  by  him  and  cribbed.  A  contract  in  the 
^^^^^'  same  words  appears  to  have  been  construed  i  n  Dvws 

€&  Co.  V.  Horse  cfe  Zillyj  62  Iowa,  231.  It  was  held  in  that 
case  that  the  defendants  were  agents  of  Dows  &  Co.  While 
the  question  presented  in  that  case  does  not  appear  to  have  re- 
ceived elaborate  consideration,  we  have  to  say  that  we  think 
that  the  decision  is  correct.  It  is  expressly  stipulated  that 
the  com  shall  be  the  property  of  David  Dows  &  Co.,  and 
that  the  person  acting  as  purchaser  shall  be  compensated  for 
his  services.  The  plaintiff's  theory  is  that  Porter  was  a  bor- 
rower of  the  money.  This  theory  is  predicated  upon  the  fact 
that,  in  determining  what  Porter  should  receive,  it  was 
agreed  that  David  Dows  &  Co.  should  have  eight  per  o^nt 
interest  upon  the  investment,  and  the  further  fact  that  Por- 
ter guaranteed  David  Dows  &  Co.  against  loss  on  account  of 
the  purchase,  and  agreed  to  make  good  the  investment  and 
interest.  It  is  not  to  be  denied  that  the  use  of  the  word  in- 
terest, taken  by  itself,  would  indicate  a  loan.  But  the  eight 
per  cent  stipulated  for  is  eight  per  cent  upon  tJie  investment 
in  corn  which  was  to  be  the  property  of  David  Dows  &  Co., 
and  the  loss  guaranteed  against  is  loss  on  account  of  the  pur- 
chase. It  seems  clear  to  us  that  Porter  did  not  rec>eive  the 
money  as  borrower,  and  that,  if  the  money  after  it  came  into 
his  hands  had  been  lost  or  stolen  without  his  fault,  it  would 
]iot  under  the  contract  have  been  his  loss.     It  follows  that  he 
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must  have  received  the  money  as  agent,  and  that  as  each  he 
owed  his  employers  the  duty  of  investing  it;  and  we  thiok 
he  did  not  cease  to  be  agent  and  become  a  borrower  by  the 
act  of  investment. 

But  it  is  claimed  that  the  defendants'  liability  arose  upon 

their  bond,  and  must  be  determined  by  the  terms  of  the  bond, 

and  that,  bein^  so  determined,  it  cannot  be  held 

8.  bet-off:  ^  ' 

lilt  by'^viDg  *^  ^  subject  to  the  right  of  set-off.  The  bond 
^h^^  obligated  the  defendants  «to  pay  the  said  Web- 
ciaim.  g^gj.  ^Y[  sums  due  or  to  become  due  from  them  to 

him  as  such  assignee,  or  to  said  Porter,  on  said  contract,  as 
compensation  or  profits."     The  bond  did  not  create  a  new 
liability.     Its  office  was  to  secure  the  performance  of  the  one 
already  existing.     The  defendants  owned  the  corn,  and  were 
under  obligations  to  sell  it  and  pay  the  stipulated  compensa- 
tion or  profits.     The  assignee  sought  and  obtained  security 
that  this  would  be  done.     It  was  not  necessary,  we  think,  to 
reserve  in  the  bond  the  right  of  set-off  in  order  to  preserve 
it.     Possibly  it  would  have  been,  if  the  office  of  the  bond  had 
been  to  create  a  new  liability,  but  we  are  unable  to  discover 
upon  what  principle  we  should  regard  it  necessary,  if,  as  we 
hold,  the  bond  was  designed  merely  as  security.     But  it  is 
said  that  Porter  was  not  in  fact  indebted  upon  the  accounts 
pleaded  by  way  of  set-off.     To  this  we  have  to  say  that  the 
answer  avers  that  he  was,  and  the  question  presented  arises 
upon  demurrer  to  the  answer.     In  our  opinion  the  demurrer 
was  properly  overruled. 

Affirmed. 
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Verdict:  not  contrary  to  inmtrdctions.  The  court  instructed  the 
jury  that,  in  order  to  find  for  the  plaintifT,  certain  facts  must  be  estab- 
lished by  evidence  which  is  "clear,  satisfactory  and  conclusive"  to  their 
minds: — Held  that,  though  the  evidence  was  conflicting,  yet  this  court 
cannot  say  that  the  jury  could  not  honestly  and  intelligently,  and  with- 
out bias  or  passion,  have  been  satisfied  in  their  own  minds  that  the  evi- 
dence sustaining  such  points  was  ** clear,  satisfactory  and  conclusive/' 
and  hence  cannot  say  that  the  verdict  was  contrary  to  the  instructions. 

Evidence:  pacts,  not  conclusions,  to  be  stated:  exception  to 
BULB.  While  a  witness  may  not  be  allowed  to  testify  to  conclusions, 
yet  if,  in  the  introduction  of  his  testimony,  he  incidentally  states  a  con- 
clusion necessary  to  a  clear  understanding  of  the  facts  V7hich  he  is  about 
to  state,  this  will  not  be  regarded  as  a  violation  of  the  rule. 

:  NOT  iMSfATEBiAL  BECAUSE  •'WEAK.     The  fact  that  evidence 

bears  with  little  weight  and  remotely  upon  the  issues,  is  no  ground  for 
excludmg  it  as  irrelevant  and  immaterial.  It  is  sufficient  if  it  clearly 
tends  to  support  the  claim  of  the  party  offering  it. 

:  EXCLUSION  of:  brrob  WITHOUT  PBBjUDiCE.    The  erroneous 


.exclusion  of  an  answer  made  by  a  witness  is  no  ground  for  reversal, 
where  the  recor.i  shows  that  the  fact  stated  in  such  answer  was  estab- 
lished by  other  testimony. 

5.  Jadgment:  against  joint  defendants:  nobevbbsal  on  appeal 

OF  ONK  NOT  PREJUDICED.  Where  there  was  a  verdict  and  judgment 
against  two  defi^ndants  jointly,  and  one  of  them  only  appeals,  he  can- 
not have  a  reversal  on  the  ground  that  the  judgment  against  his  co- 
defendant  was  without  warrant;  for  such  judgment  can  work  no  preju- 
dice to  the  appellant. 

6.  Instructions:  authority  of  partner:  evidence:  no  conflict. 

VVhere  one  instruction  recognized  the  fact  that,  under  an  aUeged  part- 
nership, certain  authority  may  have  been  vested  in  one  of  the  alleged 
partners,  and  another  instruction  directed  the  jury  what  proof  would 
authorize  them  to  find  that  such  authority  did  exist  by  virtue  of  the 
partnership,  held  that  there  was  no  conflict  between  the  instructions. 

Appeal  from  Superior  Court  of  Cedar  Bapids. 

Thursday,  June  5. 

AcnoN  at  law  to  recover  damages  resulting  from  a  viola- 
tion of  a  contract  entered  into  bj  defendants  to  sell  and  con- 
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vey  certain  lands  to  plaintiff.  The  canse  was  tried  bj  a  jury, 
and  a  jndginent  was  rendered  npon  a  verdict  for  pIaiDti£ 
Defendant,  Hammond,  appeals. 

Huhhardy  Clark  cfe  Dawley^  for  appellant. 

Stonemany  Rickel  cfe  Eastmany  for  appellee. 

Beck,  J. — I.  The  plaintiff  declares  upon  a  written  contract 
for  the  sale  of  the  lands  therein  described,  and  alleges  a  com- 
pliance on  his  part  with  its  terms,  and  a  tender  of  the  moDej 
which  he  is  required  to  pay  under  it,  and  that  defendants  re- 
fuse to  convey  to  him  the  lands.  The  contract  is  expressed 
in  the  following  language: 

"Cedar  Rapids,  4,  17,  1882. 
"Received  of  G.  H.  Iloadley  twenty -five  dollars  on  first 
payment  of  west  one-half  of  section  35,  and  east  one-half 
southeast  quarter  section  27,  all  in  township  91,  range  44, 
being  400  acres,  in  Plymouth  county,  Iowa,  which  land  is  this 
day  sold  to  said  G.  H.  Iloadley  at  and  for  the  sum  of  four 
thousand  and  one  hundred  dollars,  ($4,100,)  on  the  following 
terms: — one- third  cash,  and  the  balance  in  thi-ee  equal  pay- 
ments, to  be  secured  by  mortgage,  and  draw  8  per  cent  interest, 
payable  annually ;  title  to  said  land  to  be  perfect  and  con- 
veyed by  warranty  deed. 

"  Chas.  Hammond,  by  J.  "W.  Bcll,  Agent 
J.  W.  Bull." 

The  defendant,  Hammond,  denies  the  execution  of  the  in- 
strument, and  avers  that  his  signature  thereto  is  spurious, 
and  that  J.  W.  Bull  had  no  authority  as  his  agent  to  sign  the 
writing.  The  defendant,  Bull,  admits  all  the  allegations  of 
the  petition,  except  those  pertaining  to  the  amount  of  dam- 
ages sustained  by  plaintiff,  and  alleges  that  his  co-defendant 
holds  the  legal  title  to  the  lands,  while  his  own  interest 
therein  is  equitable,  and  that  he  is  ready  and  willing  to  per- 
form his  part  of  the  contract^  and  has  done  all  he  can  do  to 
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indace  his  co-defendant  to  execute  a  conveyance  for  the  lands. 
Other  objections  of  the  pleadings  need  not  be  recited. 

XL  We  will  proceed  to  notice  the  objections  to  the  judg- 
ment of  the  court  below,  urged  by  Hammond,  in  the  order 
of  their  discussion  in  the  printed  argument  of  his  counsel. 
The  plaintiff  appears  to  have  claimed  upon  the  trial  that 
Bull  was  authorized  in  two  ways  to  execute  the  contract  for 
1.  vebdict:  Hammond:  Firsts  by  express  verbal  authority; 
SJ'imSS^  Secondj  by  his  authority  as  a  partner,  there  ex* 
^^^^'  isting  a  partnership  between  these  parties  under 

which  the  lands  were  held  and  owned  by  them.  There  was 
evidence  tending  to  support  each  of  these  positions,  and,  on 
the  other  hand,  there  was  evidence  introduced  by  Hammond 
in  contradiction  thereof. 

As  applicable  to  this  branch  of  the  case,  the  court  below 
instructed  the  jury  that  Bull's  direct  and  express  authority 
should  be  established  by  evidence  which  must  be,  to  the  minds 
of  the  jury,  "clear,  satisfactory  and  coilclusive."  Another 
instruction,  applicable  to  the  other  theory  of  plaintiff,  that 
Bull  was  authorized  to  make  the  contract  as  a  co-partner  of 
Hammond,  is  in  these  words: 

"  6.  If  you  find  from  the  evidence  that  the  defendants, 
Hammond  and  Bull,  entered  into  a  co-partnership  for  the 
buying  and  selling  land,  and  that  by  the  terms  of  the  co- 
partnership Hammond  was  to  pay  for  the  land,  take  the  title 
in  his  own  name,  and,  when  the  same  was  sold,  after  Ham- 
mond had  received  the  amount  paid  for  the  land,  with  taxes 
and  interest,  the  profits  were  to  be  divided  equally  between 
the  parties  to  the  co-partnership,  you  are  instructed  that  the 
terms  of  the  co-partnership  must  be  such  as  would  authorize 
defendant  Bull  to  sell  the  land  in  question.  The  evidence 
must  be  clear  in  your  own  minds  that  by  the  terms  of  the 
partnership  the  authority  to  sell  was  so  granted.  By  this  is 
not  meant  that  the  evidence  must  be  uncontradicted,  but  that 
the  co-partnership  giving  the  power  to  sell  must  be  estab- 
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lislied  by  a  preponderance  of  testimony  clear  and  satisfactorj 
in  your  own  minds." 

Counsel  for  Hammond  insist  that  the  verdict  is  not  sup- 
ported by  evidence  of  the  character  contemplated  by  these  in- 
structions, and,  as  the  principles  announced  therein  must  be 
regarded  as  the  law  of  the  case,  the  verdict  ought  to  have 
been  set  aside  as  being  in  conflict  with  the  evidence. 

It  is  certainly  true  that  these  instructions  must  be  r^arded 
as  announcing  the  law  of  this  case,  and  in  determining 
it  they  will  be  so  treated.  But  we  cannot  assent  to  their 
soundness,  and  give  them  recognition  as  expressing  correct 
rules.  We  regard  them  only  as  applicable  to  this  case,  for 
the  reason  that  it  is  not  in  a  condition  to  authorize  us  to  re- 
view them. 

By  these  instructions,  the  court  below  did  not  attempt  to 
weigh  the  evidence  for  the  jury,  but  simply  directed  them 
that,  in  order  to  reach  certain  conclusions,  the  evidence  must 
be  "  clear,  satisfactory  and  conclusive"  to  their  minds.  The 
jury,  under  the  instructions,  were  left  to  determine  whether 
the  evidence  possessed  the  qualities  described  by  the  instruc- 
tion. The  word  "  conclusive"  is  not  used  in  its  legal  sense 
as  possessing  weight  and  force  that  cannot  be  contradicted, 
but  rather  in  its  common  acceptation,  in  which  it  means  **  de- 
cisive;" "putting  an  end  to  debate  or  question;"  "leading 
to  a  conclusion  or  decision." 

"While  the  evidence  was  conflicting,  with  possibly  the  strong 
preponderance  in  favor  of  Hammond,  (if  we  should  be  per- 
mitted to  express  our  opinion  upon  that  point,)  we  cannot  say 
that  the  jury  honestly  and  intelligently,  without  bias  or  pas- 
sion, could  not  have  been  satisfied  in  their  own  minds  that 
the  evidence  in  support  of  their  verdict  was  "  clear,  satisfac- 
tory and  conclusive."  To  authorize  us  to  reverse  the  decision 
of  the  court  below  upon  this  point  of  the  case,  we  should  so 
find.  "We  must  regard  the  verdict  as  not  in  conflict  with  the 
law  of  the  case,  as  announced  by  the  instructions  above  con- 
sidered. 
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III.  The  defendant,  Ball,  was  a  witness  for  plaintiff.  After 
stating  that  he  wrote  and  signed  the  contract,  he  was  asked, 

jjviDEN  B-  "^^**  authority,  if  any,  did  you  have  to  sign  the 
ciusfoaS\obe  ^^"^®  ^^  Charles  Hammond?"  He  answered,  "  I 
ceptton  to '  ^^^  direct  authority,  and  also  general  authority 
by  reason  of  the  relation  between  Hammond  and 
myself."  To  this  part  of  the  answer  Hammond  objected, 
and  moved  to  strike  it  out,  on  the  ground  that  it  gave  a  con- 
clusion of  the  witness.  The  objection  was  overruled,  and 
thereon  counsel  base  an  objection  to  the  judgment.  The  wit- 
ness in  the  succeeding  part  of  his  answer  to  the  question  pro- 
ceeded to  testify  to  verbal  authority  given  him  by  Hammond 
to  enter  into  the  contract,  and  also  to  a  partnership  existing 
between  him  and  Hammond  in  the  ownership  of  the  lands, 
under  an  agreement  that  the  lands  should  be  purchased  with 
money  to  be  furnished  by  Hammond,  and  the  title  held  by  him, 
and  that  Bull  should  have  a  certain  part  of  the  profits  in  consid- 
eration of  his  services  in  the  purchase  tad  sale  of  the  lands. 
The  words  of  the  witness  objected  to  seem  only  to  have  been 
introductory  to  the  rest  of  his  testimony  on  the  subject  con. 
templated  by  the  question.  He  could  hardly  have  indicated 
in  the  beginning  of  his  answer  that  he  based  his  claim  of  au- 
thority upon  two  grounds,  which  was  qnite  proper  in  order 
to  an  understanding  of  his  testimony,  without  using  the  lan- 
guage in  question,  or  other  words  of  the  same  import. 

Suppose  he  had  replied  to  the  question,  <<  I  had  direct  and 
general  authority, — as  appears  by  the  papers  I  produce,"  and 
thereupon  offered  writings  in  support  of  his  authority,  could 
it  be  claimed  that  the  court  would  have  erred  by  refusing  to 
strike  out  the  words  just  stated ?  Surely  not.  This  supposed 
case  in  no  respect  differs  in  facts  from  the  case  under  consid- 
eration. While  a  witness  cannot  be  permitted  to  testify  to  a 
conclusion  of  fact,  yet  if  he  incidently  states  a  conclusion 
necessary  to  a  clear  understanding  of  his  testimony,  this  will 
not  be  regarded  as  a  violation  of  the  rule. 

IV.  The  testimony  of  a  witness,  Oberhaltzer,  introduced 
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by  plaintiff,  was  objected  to  on  tlie  ground  of  irrelevancy  and 

^ .  jj^j    immateriality.     We  think  the  evidence,  in  some 

bSSSl^*^      degree  at  least,  tends  to  show  that  both  Boll  and 

weak.  Hammond  were  interested  in  the  purchase  of  the 

lands, — a  tact  which  goes  to  support  the  theory   that  they 
were  partners.     The  evidence  in  effect  shows  that,  while  ex- 
ploring for  land  to  purchase,  about  the  time   the  land   iu 
question  was  selected  and  purchased,  their  conversation  with 
each  other,  or  the  declarations  of  one  in  the  presence  of  the 
other,  tended  to  show  that  they  were  seeking  for  lands  to  pur- 
chase, the  profits  of  which  should  be  shared  by  BulL     While 
some  of  the  facts  stated  by  the  witness  may  be  regarded  as 
extraneous  to  the  issue,  yet  they  seem  to  introduce  and  make 
intelligible  and  apply  the  facts  intended  to  be  elicited.      We 
conclude  that  the  court  below  did  not  err  in  overruling  the 
objections  to  the  testimony  of  the  witness.     The  testimony 
of  another  witness,  Meyers,  was  of  a  character  quite  similar 
to  the  evidence  of  Oberhaltzer,  and  was  objected  to  by  Ham- 
mond.    The  objection  was  rightly  overruled.     The  fact  that 
the  evidence  complained  of  bore  with  little  weight  and  re- 
motely upon  the  issues  of  the  case,  was  no  ground  for  exclud- 
ing it  from  the  jury.     It  clearly  tended  to  support  the  claims 
of  plaintiff,  and  was,  therefore,  competent. 

•  V.  The  deposition  of  a  witness.  Bowman,  was  offered  by 
Hammond.     In  one  interrogatory,  he  was  asked  to  state  if 

^ .  g^,    he  knew  the  value  of  certain  lands  involved  in 

error* without  ^^^^  Controversy.  Instead  of  answering  aflBrma- 
prejudice.  Hyeiy^  he  states  the  value.  The  answer  was 
stricken  out  as  irresponsive.  This  action  of  the  court  is  made 
the  ground  of  complaint.  Even  if  it  should  be  regarded  as 
erroneous,  it  would  be  without  prejudice,  for  the  reason  that 
substantially  the  same  facts  stated  in  the  answer  stricken  out 
were  repeated  in  another  answer  read  in  evidence.  This  point 
demands  no  further  attention. 

VI.  An  instruction  authorized  the  jury  to  find  a  verdict 
against  both  of  the  defendants  jointly.     It  is  the  gronnd  of 
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5.  jcDOMKNT.  an  objection  uro^  upon  onr  attention.     If  the 
defendaots:    jurv  found  that  Biill  was  authorized,  either  as  a 

no  reversal  ,        .  -i  t       »       /. 

on  appeal  of    partner  or  an  afi^nt.  to  sign  the  contract,  both  of 

one  not  pre-     ^  -o        '  o  ' 

judiced.  the  defendants  were  liable  thereon,  and,  in  order 

to  find  that  Hammond  was  liable,  the  jury  must  have  found 
that  the  contract  was  executed  under  authority  sufficient  to 
bind  him.  Counsel  for  Hammond  claim  that  recovery  could 
not  have  been  had  against  SuU,  if  Hammond  is  liable,  for 
the  reason  that  he  declares  in  his  answer,  and  shows,  that  he 
is  ready  and  willing  to  perform  the  contmct.  This  position 
is  more  than  doubtful;  but  let  it  be  admitted  for  the  purpose 
of  the  argument.  The  error  now  under  consideration  con- 
sists in  the  verdict  and  judgment  against  Bull.  But,  if  it  is 
an  error,  it  is  without  prejudice  against  Hammond,  who  alone 
appeals.  He  would  suffer  no  prejudice,  if  he  alone  is  liable, 
by  a  judgment  which  makes  another  liable  with  him.  It  is 
said  that  the  instruction  now  under  consideration  is  in  con- 
flict with  others.  But,  on  whatever  ground  it  may  be  held  to 
be  erroneous,  the  verdict  against  both  defendants  jointly  would 
not  be  prejudicial  to  Hammond. 

VII.  An  instruction  given  to  the  jury  upon  the  request 
of  plaintiff  is  claimed  by  defendants'  counsel  to  announce 
6.IN8TBUC-     *^®    ^^^^  *^^^   *^®    existence    of   the    partner- 

thorityoi*"      ^^^^P)  ^t'  fouud,  would  of  itsclf  authorize   them 

S?5cef  lio®"^'  to  find  that  Bull  had  authority  to  sell  the  land. 

^°  ^  This  instruction,  it  is  insisted,  is  in  conflict  with 

another,  the, fifth  given  upon  the  court's  own  motion,  wherein 
the  jury  are  directed  that  they  cannot  base  Bull's  authority 
upon  the  co-partnership,  unless  by  its  terms  he  was  clothed 
with  such  authority.  The  instructions  considered  together  do 
not  conflict.  The  one  first  above  referred  to  holds  that,  if  the 
jury  find  the  authority  to  exist  by  virtue  of  the  partnership, 
private  directions  from  Hammond  to  Bull  would  not  affect 
plaintiff's  rights.  This  instruction  recognizes  the  fact  that, 
under  the  partnership,  the  authority  may  have  existed,  while 
the  other  instruction  directs  the  jury  what  proof  would  au- 
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thorize  them  to  find  that  it  did  exist  by  virtue  of  the  partner- 
ship. The  foregoing  discnssion  disposes  of  all  qnestions  con- 
sidered by  counsel.  In  our  opinion  the  judgment  of  the 
court  below  ought  to  be 

Affibked. 
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Blodgbtt  bt  al.  v.  The  Sioux  Onr  &  St.  Paul  R't  Co. 

1.  Aganoy  for  Sale  of  Real  Estate:  coicmissions:  facts  hot  e5- 
TrrLUXQ  xa  Where  plointifb  entered  into  a  contract  to  sell  for  defend- 
ant certain  lands  at  and  upon  certain  designated  prices  and  terms,  and 
afterwards  they  showed  the  lands  to  a  third  part^,  stating  the  prictis  at 
which  they  could  be  bought,  and  pointing  ont  the  advantages  and 
profits  which  would  accrue  to  a  purchaser,  but  the  third  party  entered 
into  no  negotiations  with  the  plaintififo,  but  resorted  to  the  defendasi^ 
and  began  negotiations  with  it,  which  resulted  in  the  sale  to  him  of  the 
whole  list  of  lands  at  prices  lower  than  those  at  which  plaintifis  were 
authorized  to  sell,  and  defendant  had  no  knowledge  that  tiie  purchaser  s 
attention  had  been  called  to  the  lands  by  plaintiffs,  but,  upon  the  opening 
of  negotiations  with  the  third  party,  it  informed  plaintiffii  that  the  lands 
were,  for  the  time  being,  withdrawn  from  sale  through  them,  to  await 
the  result  of  such  negotiations,  held  that  plainti£Bi  could  not  recover  under 
their  contract  a  commission  on  the  sale  to  such  third  party,  because  tbey 
had  not  found  a  purchaser  on  the  terms  named  in  the  contract,  and  de- 
defendant  did  not  accept  what  they  did  as  performance — ^not  knowing* 
until  long  afterwards,  that  they  had  done  anything  which  tended  to  bring 
about  the  sole  to  the  third  party.  (For  authorities  relating  to  commis* 
sions  of  land-ag^ts,  see  opinion.) 

Appeal  from  Woodbwry  Ci/rouU  Court. 

Thubsday,  Jukb  6. 

This  is  an  action  for  the  recovery  of  commissions  on  the  sale 
of  certain  lands  belonging  to  defendant  There  was  a  verdict 
and  judgment  for  plaintifiPs,  and  defendant  appeals. 

J,  IS,  Swan  and  B.  J.  Chase^  for  appellant. 

/.  8.  Struhle  and  Joy^  Wright  <&  Hvdson^  for  appellees. 
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Seed,  J. — The  plaintiifs  are  real  estate  agents,  doing  bnsi- 
ness  at  LeMars.  They  allege  in  their  petition  that  in  April, 
1880,  defendant  appointed  them  its  agent  to  sell  a  large 
amount  of  land,  which  it  then  owned  in  Sionx  and  Plymouth 
connties;  that  the  appointment  was  made  by  letter;  and  that, 
upon  receiving  said  letter,  they  immediately  informed  defend- 
ant  that  they  accepted  the  appointment,  and  at  once  adver- 
tised said  lands  for  sale,  and  sought  by  personal  solicitations 
to  bring  the  same  to  the  notice  of  persons  who  desired  to 
purchase  lands,  and  labored  particularly  to  bring  them  to  the 
attention  of  the  firm  of  Close  Bros.  &  Co.,  who  were  large 
purchasers  of  lands;  that  they  caused  the  lands  to  be  shown 
to  said  parties,  and  informed  them  of  the  price  at  which  they 
could  be  bought,  and  pointed  out  to  them  the  advantages  and 
profits  that  would  result  from  the  purchase  of  them;  that, 
immediately  after  this  was  done,  said  Close  Bros.  &  Co.  en- 
tered into  a  negotiation  directly  with  defendant's  land  com- 
missioner, which  resulted  in  the  purchase  by  them  of  seven 
thousand  acres  of  said  lands;  and  that  it  was  by  their  exer- 
tions that  said  parties  were  induced  to  enter  into  said  negotia- 
tions and  make  said  purchase. 

The  defendant  admits  that  it  placed  a  list  of  its  lands  in 
said  connties  in  plaintiffs'  hands,  and  authorized  them  to 
make  sales  at  the  prices  and  on  the  terms  specified  in  said 
list;  but  alleges  that  the  lands  which  were  afterwards  sold  to 
Close  Bros.  &  Co.  were  subsequently  withdrawn  from  mar- 
ket, and  plaintiffs  were  advised  of  that  fact,  and  that,  at  the 
time  of  that  transaction,  plaintiffs  had  no  authority  whatever 
to  sell  said  lands.  It  denies  that  Close  Bros.  &  Co.  were  in- 
duced by  plaintiffs'  efforts  and  solicitations  to  enter  into  the 
negotiations  or  to  make  the  purchase,  and  alleges  that  it  had 
no  knowledge  or  information,  when  it  entered  into  the  con- 
tract with  that  firm,  that  plaintiffs  had  negotiated  with  them, 
and  also  alleges  that  the  contract  made  with  Close  Bros.  &  Co. 
was  one  which  plaintiffs  never  had  any  authority  to  negotiate. 
By  the  contract  between  the  parties,  plaintiffs  were  to  receive  as 
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commission  twenty- five  cents  per  acre  on  all  sales  for  cash,  and 
ten  cents  per  acre  on  sales  on  time;  and  the  prices  and  terms 
on  which  they  were  authorized  to  make  sales  were  specified 
in  the  lists  of  lands  which  were  placed  in  their  hands.  The 
negotiation  which  resulted  in  the  contract  between  Close 
Bros.  &  Co.  and  defendant  began  about  the  twelfth  of  May, 
1880,  and  the  contract  was  entered  into  on  the  first  of  June 
following.  The  evidence  given  on  the  trial  tended  to  show 
that,  before  this  negotiation  was  begun,  plaintiffs  called  the 
attention  of  members  of  the  firm  of  Close  Bros.  &  Co.  to  the 
lands  which  were  afterwards  included  in  the  contract  between 
defendant  and  that  firm,  and  gave  them  information  as  to  the 
prices  at  which  said  lands  could  be  bought,  and  pointed  out  to 
them  their  advantages  and  desirableness,  and,  on  one  occasion, 
sent  an  employe  of  theirs  with  a  member  of  the  firm,  and  some 
of  his  friends,  to  show  them  a  portion  of  said  lands.  -  But  it 
does  not  appear  that  there  was  ever  any  actual  negotiations 
between  the  parties  for  the  purchase  and  sale  of  any  portion 
of  the  lands;  nor  does  it  appear  that  Close  Bros.  &  Co.  were 
willing  to  buy  any  portion  of  them  at  the  prices  or  on  the  terms 
on  which  plaintiffs  were  authorized  to  sell  them.  Defendant's 
land  commissioner  had  no  knowledge,  when  he  made  the  con- 
tract with  Close  Bros.  &  Co.,  that  plaintiffs  had  solicited  them 
to  make  the  purchase,  or  that  they  had  shown  them  the  lands, 
or  that  they  had  been  instrumental  in  any  way  in  bringing; 
about  the  negotiation.  When  the  negotiation  began,  the  land 
commissioner  wrote  plaintiffs,  informing  them  that  he  had 
entered  into  negotiations  with  Close  Bros  &  Co.  for  the  sale 
of  all  of  the  lands;  also  withdrawing  the  lands  from  the  mar- 
ket until  it  should  be  determined  whether  the  parties  would 
buy  them;  also  informing  them  that,  owing  to  the  amount  of 
the  land  involved  in  the  transaction,  he  would  make  some  con- 
cessions to  the  parties  if  they  made  the  purchase;  and,  although 
this  information  was  communicated  to  plaintiffs  immediately 
after  the  negotiation  began,  they  made  no  claim,  until  long 
after  the  sale  was  consummated,  that  Close  Bros.  &  Co.  were 
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oustomers  of  theirs,  or  that  thej  had  been  instrumental  in 
inducing  them  to  enter  into  the  negotiation.  The  lands  were 
sold  to  Close  Bros.  &  Co.  at  prices  and  on  terms  materially 
different  from  those  on  which  plaintiffs  were  authorized  to 
sell  them.  The  defendant  asked  the  court  to  give  the  follow- 
ing instructions  to  the  jury: 

'« By  the  undisputed  evidence  in  this  case,  it  is  shown  that 
these  lands  were  not  sold  upon  the  terms  nor  for  the  prices 
at  which  the  plaintiffs  were  by  their  contract  authorized  to 
sell  said  lands,  and  you  must  find  for  the  defendant. 

"In  order  that  the  plaintiffs  may  recover  in  this  action, 
the  defendant  must  have  had  knowledge  at  the  time  the  con- 
tract was  made  with  Close  Bros.  &  Co.  that  it  was  dealing 
with  a  customer  procured  for  it  by  the  plaintiffs." 

The  court  refused  to  give  these  instructions,  but  told  the 
jury  that  "if  plaintiffs,  by  their  efforts  to  sell  the  lands  in 
question,  procured  Close  Bros.  &  Co.  to  enter  into  negotia- 
tion with  the  defendant's  officers,  which  negotiations  finally 
resulted  in  a  purchase  of  said  lands  by  Close  Bros.  &  Co.  from 
defendant,  they  will  be  entitled  to  recover  their  commissions 
for  such  sale." 

The  holding  of  the  circuit  court,  in  effect,  was,  that  plaint- 
iffs were  entitled  to  recover  a  commission  on  the  sale,  if  by  their 
efforts  the  purchaser  was  induced  to  enter  into  the  negotiation 
which  resulted  in  the  purchase,  and  that  their  right  in  this 
respect  would  not  be  affected  by  the  fact  that  defendant,  when 
the  negotiation  began,  without  objection  on  their  part,  with- 
drew tlie  land  from  the  market  during  its  pendency,  and  car- 
ried  on  the  negotiation  in  ignorance  of  what  had  transpired 
between  them  and  the  purchaser,  and  finally  made  the  sale  on 
materially  different  terms  from  those  on  which  plaintiffs  had 
been  authorized  to  sell.     We  think  this  holding  is  erroneous. 

There  is  no  doubt  that  an  agent  or  broker  who  is  employed 

to  sell  property  at  a  designated  price,  and  on  stated  terms,  is 

entitled  to  his  commission  when  he  has  found  a  customer 

who  is  able  and  willing  to  take  the  property  at  that  price  and 

Vol.  LXIII— 39 
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on  those  terms,  whether  the  sale  is  consummated  or  not 
McOavock  v.  Woodliefj  20  Howard,  221;  Mc Arthur  v. 
Slauaon^  53  Wis.,  41. 

It  is  also  true  that,  where  the  undertaking  of  tlie  agent  is 
simply  to  find  a  purchaser,  he  .will  be  entitled  to  compensa- 
tion when  he  produces  a  customer  who  is  ready  and  willing 
to  buy  and  with  whom  the  principal  enters  into  n^^da- 
tions  which  result  in  the  purchase  by  him  of  the  property. 
Iselin  V.  Griffith,  02  Iowa,  668;  Kimberlyv.  Henderson,  29 
Md.,  612;  Jones  v.  Adler,  84  Ind.,  440;  Gillett  v.  Corwin^ 
7  Kansas,  159. 

But  this  case  is  not  within   either  of  these   principles. 
Plaintiffs'  employment  was  to  sell  the  land.     The  allegation 
of  their  petition  is  that  defendant  appointed  them  its  agents 
for  the  sale  of  the  lands;  and  this  allegation  is  admitted  in 
effect  by  the  answer;  and  the  evidence  shows  that  they  were 
furnished  a  list  of  the  lands,  which  stated  the  price  and  terms 
on  which  they  were  authorized  to  sell  them.    They  were  agents, 
then,  for  the  sale  of  the  lands  at  the  prices  and  on  the  terms 
stated  in  the  list.     They  do  not  claim,  however,   that  tbej 
have  procured  a  purchaser  to  take  the  lands  at  those  prices  or 
on  those  terms;  nor  do  they  claim  that  they  are  entitled  to 
recover  on  that  ground.     Their  claim  is  that  they  induced 
the  purchaser  to  enter  into  the  negotiation  with  defendant, 
which  resulted  in  the  sale  of  the  property;  and  this  is  the 
ground  on  which  the  court  held  that  they  were  entitled  to 
recover.     But  they  are  clearly  not  entitled  to  recover  on  this 
ground  on  the  theory  that  what  they  did  was  a  perfonnance 
of  their  undertaking  when  they  accepted  the  agency;  for,  as 
we  have  seen,  their  contract  was  to  sell  the  lands  at  the  prices 
and  on  the  terms  designated  in  the  list,  and  not  merely  to 
furnish  a  customer  to  whom  defendant  might  sell  them,  if  they 
were  able  to  come  to  an  agreement  as  to  prices  and  terms.    We 
think  the  difference  between  what  plaintiffs  contracted  to  do 
and  what  they  claim  to  have  done  is  very  apparent  and  very 
material.     If  what  they  did  do  was  accepted  by  defendant  a6 
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performance  of  their  tmdertaking  in  the  contract,  th^  donbt- 
less  would  be  entitled  to  the  commissions  provided  for  in  the 
contract.  This  is  the  doctrine  of  Stewart  v.  Mather^  32 
Wis.,  344,  cited  by  appellee.  But  there  clearly  would  not  be 
such  acceptance,  unless  defendant  knew,  when  it  was  negotia- 
ting with  Close  Bros.  &  Co.,  that  it  was  dealing  with  a  cus- 
tomer produced  by  plaintiffs. 

We  think,  therefore,  that,  under  the  undisputed  facts  of 
the  case,  the  instructions  asked  for  by  defendant  should  havo 
been  given;  and  for  the  error  in  refusing  them  the  judgment  is 

Kevebsed. 
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T9    531 I 

4109  556 
I  63    6111 

Hkwett  v.  The  Chioaoo,  Bublington  A;  Quincy  R'y  Co.      |ei3o^i3ii 

1.  Evidenoe:  parol  to  contradict  bill  op  i.ading.  Where  defend- 
ant, upon  the  receipt  for  shipment  of  certain  g^oods  from  plaintiff,  grave 
him  a  bill  of  lading  therefor,  which  stated  that  the  goods  were  to  be 
shipped  to  Council  Bluffs— the  end  of  defendant's  road,  it  was  incompetent 
for  the  plaintiff  to  testify  that  he  made  an  oral  contract  with  defendant's 
agent  at  tho  place  of  shipment  to  transport  the  goods  to  Omaha,  a 
point  beyond  the  terminus  of  defendant's  road. 

2. :  OP  ousTOU  to  explain  delivert  op  receipt.  Where  it  be- 
came material  to  determine  whether  a  certain  car  was  delivered  by  de- 
fendant to  a  subsequent  carrier  on  the  13th  or  14th  day  of  the  month, 
and  a  receipt  of  the  subsequent  carrier  for  the  car  was  introduced,  which 
was  dated  the  11th,  but  the  evidence  showed  that  it  (the  receipt)  was 
not  in  fact  delivered  until  the  14th,  and  defendant's  yard-master  testified 
that  the  car  was  actually  delivered  on  the  afternoon  of  the  13th,  hf^d 
that  it  was  error  to  exclude  evidence  offered  by  defendant  to  prove  that, 
by  the  custom  of  the  companies,  receipts  for  cars  received  in  the  after- 
noon and  evening  were  not  delivered  until  the  next  morning. 

3. :  HEARS  AT.    Statements  made  to  plaintiff 's  agent  by  an  agent  of 

a  subsequent  carrier,  as  to  the  fact  that  the  car  in  question  had  not 
arrived  at  its  destination  at  a  certain  time,  were  not  competent  to  bind 
defendant  as  to  the  time  when  the  car  was  delivered  to  the  subsequent 
carrier,  and  should  have  been  excluded  as  mere  hearsay. 

4.  BailroadB:  dutt  to  deliver  to  subsequekt  carrier:  time  and 
MANNER  OP  DELIVERT.  Where  a  railroad  company  accepts  goods  to  be 
shipped  to  a  point  bayond  tho  terminus  of  its  line,  it  is  bound  to  convey 


612  SUPREME  COURT  OF  IOWA, 

Hewett  T.  The  Ghieago,  BorUngtoo  A  Qulncy  B'y  Co. 

them  to  each  terminas  with  safety  and  dispatdi,  and  to  deliTer  them 
within  a  reasonable  time  to  some  other  carrier  at  that  point,  to  be  trans- 
ported to  their  destination.  Such  delivery  may  be  made  by  a  transfer  of 
the  goods  to  a  car  of  the  subsequent  carrier,  or  by  the  deliTery  of  the  csr 
itself  containing  the  goods,  in  good  order,  to  the  subsequent  carrier.  To 
deliver  the  car  in  bad  order  is  not  sufficient,  if  the  subsequent  carrier  re- 
fuses to  receive  it;  and  to  delay  the  car  containing  the  goods  for  repairs, 
before  delivery,  renders  the  compaoy  liable  for  damages  cansed  by  such 
delay. 

5.  :  DELAY   IH    FOBWABDIHe    PBBI8HABLR   PBOPBBTT:  LIABIUTT 

FOB  DAMAOB  BT  FBMBZiBO.  Where  a  railway  company  accepts  a  car 
load  of  perishable  property  (potatoes)  to  be  shipped  b^rond  the  termisos 
of  its  line  at  a  season  of  the  year  when,  in  the  course  of  nature,  severely 
cold  weather  is  to  be  apprehended,  it  is  bound  to  use  great  diligence  in 
forwarding  the  property  with  dispatch;  and  where  by  its  delay  in  de- 
livering it  to  a  subsequent  carrier  it  is  damaged  l^  freezing,  it  is  liable 
to  the  owner  for  such  damages.  (See  opinion  for  principles  and  author- 
ities relating  to  liability  of  carriers  for  damages  by  the  elements.) 

Appeal  from  Montgomery  District  Court. 

ThUBSDAY,  JlTNB  5. 

Plaintiff  aaes  for  the  value  of  a  car  load  of  potatoes  deliv- 
ered by  him  to  defendant  for  shipment,  and  which  were  de- 
stroyed by  being  frozen  through  defendant's  negligence,  as  he 
alleges,  in  failing  to  forward  them  promptly  to  their  destina- 
tion. The  case  was  tried  to  a  referee,  who  found  that  defend- 
ant was  liable.  Defendant  moved  to  set  aside  the  referee's 
report  on  the  grounds  that  the  findings  of  fact  and  conclu- 
sions of  law  were  not  supported  by  the  evidence,  and  of  alleged 
errors  committed  on  the  trial  in  the  admission  and  exdosion 
of  testimony.  The  district  court  overruled  the  motion  and 
entered  judgment  for  plaintiflf  oa  the  report.  Defendant  ap- 
peals. 

Smith  McPheraony  for  appellant. 

G.  E.  Rioharda^  for  appellee. 

Beed,  J. — I.     The  property  was  shipped  at  Lenox,  in  this 
state,  and  was  consigned  to  plaintiff  at  Omaha,  Nebraska. 
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At  the  time  the  property  was  delivered  to  defend- 
fwSfctbm^of  ^^*''  plaintijBf  paid  the  freight  charges  thereon  to 
lading.  j|jg  destination,  and  received  from  defendant  the 

following  bill  of  lading: 

"Lbnox,  Iowa,  November  10th,  1880. 
"Eeceived  from  H.  H.  Hewett,  in  apparent  good  order,  by 
the  Chicago,  Burlington  &  Qnincy  Railroad  Company,  to 
be  transported  to  Council  Bluffs,  Iowa,  the  following  articles 
as  marked  and  described  below,  subject  to  the  general  rules 
of  said  company,  and  the  conditions  and  regulations  of  their 
public  freight  tariff  applying  on  shipments  of  freight  from 
this  station  to  the  destination  named;  it  being  expressly 
agreed  and  understood  that  the  said  Chicago,  Burlington  & 
Qaincy  Railroad  Company,  in  receiving  the  said  package  to 
b3  forwarded  as  aforesaid,  assumes  no  other  responsibility  for 
their  safety  than  may  be  incurred  on  this  road.  Marks  and 
consignee,  H.  H.  Hewett,  Omaha,  Nebraska.  Description 
of  articles,  as  given  by  the  consignee:  Car  Q.  R.,  weight 
26,500.  Q.  1808.  Paid  to  apply,  $60.35.  Prepay  &  R. 
$10.00.'^ 

On  the  trial,  the  referee  permitted  plaintiff  to  testify, 
against  defendant's  objection,  that  he  made  a  bargain  with 
defendant's  agent  at  Lenox  to  ship  a  car  of  potatoes  at  19 
cents  per  hundred  from  Lenox  to  Omaha.  This  testimony 
should  have  been  excluded.  The  bill  of  lading  embodies  the 
contract  between  the  parties.  By  its  terms  tJie  undertaking 
of  defendant  was  to  transport  the  property  to  Council  Bluffs. 
That  was  the  terminus  of  its  line,  and  it  expressly  limited  its 
liability  to  such  responsibility  for  the  safety  of  the  property 
as  might  be  incurred  on  its  own  road.  As  the  property  was 
consigned,  however,  to  a  point  beyond  the  terminus  of  de- 
fendant's road,  it  was  bound  to  deliver  it  at  that  point 
within  a  reasonable  time  to  some  other  carrier,  to  be  forwarded 
to  its  destination;  but  it  was  not  liable  for  injuries  which 
might  be  caused  by  the  negligence  of  such  other  carrier  after 
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the  property  was  delivered  to  it     See  MiMigan  v.  The  lU,  C. 
B.  Co.,  36  Iowa,  181. 

The  parol  evidence  tended  to  prove  a  different  undertaldii^ 
by  defendant.  It  tended  to  prove  an  undertaking  to  eonve? 
the  property  to  Omaha.  The  referee  found  as  a  conclusion 
of  law  ^Hhat  defendant  is  liable  to  the  plaintiff  for  damages 
sustained  by  him  by  reason  of  negligence  in  not  transporting 
said  potatoes  to  their  destination  within  a  reasonable  time.'* 
This  conclusion  mutt  have  been  based  on  the  parol  evidence, 
rather  than  the  written  contract.  Its  admission,  then,  was 
prejudicial  as  well  as  erroneous. 

II.  The  property  was  received  by  defendant  at  Lenox  on 
the  10th  of  November,  and  it  arrived  in  Council  Blufe  on 

the  1 1  th,  and  on  the  15 th  i t  was  deli  vered  to  plainL 

pSi^deiCv^  iff,  in  Omaha,  by  the  Union  Pacifis  Railroad  Com. 
of  reoeipt.       panv,  the  carrier  which  forwarded  it  from  CoanciJ 
Bluffs.  The  weather  was  warm  and  pleasant  on  the  10th  when 
the  defendant  received  the  property,  but  between  that  and  the 
15th  it  turned  cold,  and  the  potatoes  were  badly  frozen  when 
plaintiff  received  them  in  Omaha.   It  was  material,  therefore, 
to  determine  whether  the  injury  was  occasioned  by  the  failure 
of  defendant  to  deliver  the  property  to  the  Union  Pacific  Com- 
pany within  a  reasonable  time  after  its  arrival  in  Council  Bluffs, 
or  by  the  failure  of  the  latter  company  to  deliver  it  to  plaintiff 
in  Omaha  within  a  reasonable  time  after  it  received  it  from 
defendant.     When  the  car  containing  the  potatoes  arrived  in 
Council  Bluffs  on  the  11th,  it  was  at  once  placed  by  defend- 
ant's yard-master  in  the  yard  used  for  the  delivery  of  freight 
to  the  Union  Pacific  Company.     By  the  usage  of  the  compan- 
ies, the  placing  of  a  car  in  this  yard  is  regarded  as  a  delivery  to 
the  latter  company;  but  defendant's  yard-master  was  informed 
on  the  12th  that  the  Union  Pacific  Company  refused  to  forward 
the  car  in  question,  for  the  reason  that  it  was  out  of  repair.  He 
immediately  had  it  removed  from  the  yard  to  a  track  belong- 
ing to  defendant,  where  it  was  repaired.  The  yard-master  tes- 
tified on  the  trial  that  the  repair  of  the  car  was  completed,  and 
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tiiat  it  was  taken  back  to  the  yard  and  delivered  to  the  Union 
Parffic  Company,  on  the  afternoon  of  the  13th.  A  receipt  for 
the  car  from  the  Union  Pacific  Company  to  defendant  was 
introdnced  in  evidence.  This  receipt  was  dated  on  the  11th, 
bnt  the  evidence  showed  that  it  was  not  delivered  to  defend* 
ant  until  the  14th.  The  referee  fonnd  that  the  car  was  de- 
livered  to  the  Union  Pacific  Corapony.on  the  14th.  This 
finding  mnst  have  been  based  on  the  fact  that  the  receipt  from 
that  company  to  defendant  for  the  car  was  delivered  on  that 
day;  for  it  is  the  only  evidence  of  the  time  of  the  delivery  of 
the  car,  except  the  testimony  of  the  yard-master,  who  swears 
that  it  was  delivered  on  the  13th.  Defendant  offered  evidence 
tending  to  prove  that,  by  the  usage  of  the  companies,  receipts 
for  cars  which  are  received  by  one  from  the  other  in  the  af- 
ternoon or  evening  are  not  delivered  until  the  next  morning 
after  the  receipt  of  the  cars;  bnt  the  evidence  was  excluded 
on  plaintiff's  objection.  It  should  have  been  admitted.  The 
fact  of  the  delivery  of  the  receipt  on  the  14th  was  regarded 
by  the  referee  as  more  satisfactory  evidence  of  the  time  of  the 
delivery  of  the  car,  than  the  testimony  of  defendant's  yard- 
master.  If  the  usage  had  been  established,  that  fact,  instead 
of  being  contradictory  of  the  statement  of  the  witness  that 
the  car  was  delivered  on  the  13th,  would  have  been  entirely 
consistent  with  that  statement 

III.     For  the  purpose  of  proving  the  time  when  the  car 
arrived  in  Omaha,  plaintiff  introduced  his  agent,  who  received 

3  .         the  property  from  the  Union  Pacific  Company  at 

hearsay.  Omaha,  and  who  was  permitted  against  defend- 
ant's objection  to  testify  that,  on  the  morning  of  the  16th  of 
November,  he  called  at  the  frieght  office  of  the  Union  Pacific 
Company  in  Omaha,  and  was  informed  by  a  clerk  or  agent  in 
the  office  that  the  car  had  not  yet  arrived,  and  that  he  called 
at  the  same  place  at  a  later  hour  in  the  day,  when  he  was  in- 
formed that  it  had  arrived.  The  evidence  was  clearly  incom- 
petent,  and  should  have  been  excluded.  It  is  not  pretended 
that  the  person  who  made  these  statements  to  plaintiff's  agent 
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liad  any  authority  to  bind  defendant  by  the  statements.  They 
were,  therefore,  mere  hearsay,  and  were  inadmissible  against 
defendant. 

lY.    Appellant  claims  that  the  evidence  shows  without 

dispnte  that  it  performed  every  undertaking  of  its  ccmtraet 

4.  RAIL-         ^'^^^  plaintiff,  and  that  upon  the  established  &ct8 

Sd?fver  to^  it  is  not  liable  for  the  injury  to  the  property  com- 

carrfer:^time  plained  of.     As  WO  have  already  seen,  its  under- 

and  rnauDer  y  ' 

of  deuvery.  takings  Were,  Fint,  to  convey  the  property  to 
Council  Bluffd  with  safety  and  dispatch,  and,  Seoondy  to  de- 
liver it  within  a  reasonable  time  to  some  other  carrier  at  that 
point,  to  be  transported  to  its  destination.  It  is  not  claimed 
that  the  evidence  shows  any  failure  by  defendant  to  perform 
the  first  of  these  undertakings,  but  its  liability,  if  any,  arises 
out  of  its  failure  to  deliver  the  property  within  a  reasonable 
time  to  the  Union  Pacific  Company.  Defendants  position  is 
that,  by  placing  the  car  in  the  yard  of  the  other  company,  it 
delivered  it  to  that  company,  and  that,  as  this  was  done  imme- 
diately after  the  car  arrived  in  Council  Bluffs,  it  used  all  the 
diligence  which  was  possible  under  the  circumstances. 

We  think,  however,  that  we  would  not  be  warranted  in 
disturbing  the  judgment  on  this  ground.  Defendant's  under- 
taking could  be  performed  only  by  so  placing  the  property  in 
the  possession  or  under  the  control  of  the  other  carrier  as  that 
it  would  thereby  be  rendered  responsible  for  its  care,  and  would 
be  obliged  to  forward  it  to  its  destination;  and  we  cannot  say 
from  the  evidence  that  it  did  this  before  the  2d  or  3d  day  after 
the  property  arrived  in  Council  Bluffs.  The  delivery  coidd  have 
been  made,  either  by  transferring  the  property  from  the  car  in 
which  it  was  shipped  to  Council  Bluffs  to  one  belonging  to 
the  other  company,  or  by  turning  over  the  car  with  the  prop- 
erty in  it  K  the  latter  course  was  taken,  the  other  company 
had  the  right  to  demand  that  the  car  should  be  in  such  condi- 
tion of  repair  as  that  the  property  could  be  conveyed  in  it  with 
safety  to  its  destination.  When  it  placed  the  car  in  the  yard 
of  the  Union  Pacific  Company  on  the  llth.,  it  was  bound  to 
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know  whether  it  was  in  such  condition  of  repair.  When  its 
agents  were  informed  that  the  other  company  refused  to  for- 
ward the  car  to  Omaha  because  it  was  in  bad  order,  they  re- 
cognized its  right  to  so  refuse  by  taking  the  car  back  and  re- 
pairing it.  The  referee  might  have  found  from  the  evidence 
that  the  property  was  delayed  at  Council  Bluffs  for  two  days 
or  more,  and  that  this  delay  was  occasioned  by  defendant's 
attempt  to  deliver  it  to  the  other  company  in  a  car  which  was 
in  such  bad  order  that  the  property  could  not  be  conveyed  in 
it  with  safety  to  its  destination.  We  wonld  not  be  warranted 
in  determining  from  this  evidence  that  defendant  used  the  de- 
gree of  diligence  in  performing  its  undertaking  in  this  regard 
which  was  required  of  it  by  the  circumstances  of  the  transac- 
tion. 

Y.  Another  position  nrged  by  appellant  is,  that  the  dam- 
ages are  too  remote;  that  they  are  not  the  proximate  conse- 

B .^eiay  qii^DCO  of  the  negligence  complained  of,  but  were 

*^?habie^  Occasioned  by  the  elements,  a  cause  entirely  dis- 
liiiily  for'  ^  tinct  from  the  alleged  negligence,  and  one  over 
fM^ing.  which  it  had  no  control;  and  hence  there  can  be 
no  recovery. 

It  is  doubtless  true  that  defendant-  is  responsible  for  such 
damages  only  as  are  the  proximate  conseqnence  of  its  own  acts ; 
(Story  on  Bailments,  §  515;)  and  it  is  not  accountable  for 
such  loss  as  is  occasioned  by  the  intervention  of  the  vis  major. 
One  of  the  undertakings  of  the  common  carrier,  however,  is 
that  he  will  not  expose  the  property  entrusted  to  his  care  to 
any  improper  hazards  or  extraordinary  perils;  and  if,  by  his 
act  or  omission,  it  is  exposed  to  perils  or  hazards  which  ordi- 
nary foresight  could  have  apprehended  and  provided  against, 
he  is  accountable  for  such  injury  as  may  be  occasioned  by 
such  exposure.  2  Rsdfield  on  Kailways,  pp.  5,  6, 7;  Story  on 
Bailments,  §  509.  In  Morrison  v.  Davis  <&  Co.,  20  Pa.  St.,  171, 
and  Denny  v.  R.  Co.y  13  Gray,  481,  it  is  held  that  the  carrier 
is  not  responsible  for  injuries  to  the  property  while  in  his 
possession,  caused  by  sudden  and  extraordinary  floods,  not- 
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withstanding  the  fact  that  it  would  not  have  be^i  exposed  to 
the  danger  if  he  had  nsed  proper  diligence  in  forwardino^  it  to 
its  destination. 

Bnt  the  injury  in  those  cases  was  occasioned  bj  causes 
which  human  foresight  or  sagacity  could  not  have  appre- 
hended. The  holding,  therefore,  is  not  in  conflict  with  the 
rule  as  we  have  stated  it.  The  property  in  question  in  this 
case  was  perishable.  It  was  shipped  at  a  season  of  the  year 
when  severe  weather  was  to  be  apprehended,  in  the  ordinary 
course  of  nature  in  this  climate.  These  facts  imposed  on  the 
carrier  the  duty  of  forwarding  it  to  its  destination  with  dis- 
patch. Great  diligence  was  required  of  it  in  the  performance 
of  the  duty.  If  by  its  negligence  the  property  was  exposed 
while  in  its  possession  to  the  danger  which  injured  it,  we 
think  it  is  responsible  for  the  injury.  For  the  errors  which 
we  have  pointed  out,  the  judgment  is  reversed,  and  the  cause 
remanded  to  the  district  court  for  a  new  trial. 

Sevxbsed. 


Oavin  v.  Middletok  BT  AL. 

1.  Judgment:  ekfobcbmekt  against  equitable  interest  iHLA2n>: 
SUBSEQUENT  PUBCHA8EK  WITHOUT  NOTICE  ov  xquiTT.  WheTO  de- 
fendant purchased  land  whidi  was  in  the  possession  of  a  third  party,  who 
held  under  an  unrecorded  bond  for  a  deed,  and,  upon  previous  inquiry  of 
the  one  in  possession,  he  disclaimed  any  interest  in  the  land,  but  said  that 
it  belonged  to  the  one  who  held  the  legal  title,  of  whom  defendant  was 
about  to  purchase,  and  the  evidence  was  conflicting  as  to  whether  or  not 
the  latter  told  defendant  that  the  one  in  possession  held  an  equitable  in- 
terest  in  the  land,  held  that  the  evidence  was  not  sufficient  to  charge  de- 
fendant with  notice  of  such  equitable  interest,  and  that  a  prior  judgment 
against  the  one  in  possession  could  not  be  enforced  against  the  hind  in 
defendant's  hands. 

Appeal  from  Harrison  District  Cov/rt. 
TnuRSDAr,  Juke  5. 
Action  in  chancery  to  charge  certain  real  estate  with  the 
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lien  of  a  judgment     Upon  a  trial  on  the  merits,- plaintifi's 
petition  was  dismiesed.    He  now  appeok  to  thia  eoxurt. 

Sims  €&  Oadwelly  for  appellant. 

L.  R.  Bolter  cfe  Sona^  for  appellees. 

Beck,  J. — I.  Plainti£f  holds  a  judgment  against  one 
Young,  which,  by  this  proceeding,  he  seeks  to  enforce  against 
certain  real  estate,  the  title  of  which  is  in  defendant,  Mrs.  M. 
M.  Stewart,  on  the  ground  that,  when  she  purchased  the  prop- 
erty of  one  Crosswait,  Young  held  an  interest  therein  under 
a  bond  and  contract  for  the  purchase  thereof  with  Crosswait, 
and  plaintiff's  judgment  was  a  lien  thereon.  The  evidence 
shows  that  Young  contracted  for  the  purchase  of  the  property 
with  Crosswait,  who  executed  a  bond  for  the  conveyance 
thereof  upon  payment  of  the  consideration  agreed  upon. 
Young  was  in  possession  of  the  property  under  this  contract 
when  Crosswait  sold  and  conveyed  it  to  Mrs.  Stewart.  The 
bond  was  not  recorded,  and  appears  to  have  been  lost.  Mrs. 
Stewart  sought  information  from  Young  as  to  the  relation  of 
his  claim  upon  and  possession  of  the  property,  and  was  in- 
formed by  him  that  Crosswait  owned  the  property  and  had 
the  right  to  convey  it.  He  set  up  no  claim  to  any  interest 
in  it.  It  is  not  shown  that  Mrs.  Stewart  had  any  notice  of 
the  contract  and  bond  between  Young  and  Crosswait,  upon 
which  plaintiff  relies  to  support  his  right  to  the  lien.  Young 
was  unable  to  meet  the  payment  provided  for  by  this  con- 
ti*act,  and  surrendered  his  rights  under  it,  on  condition  that 
Crosswait  would  pay  him  a  specified  sum  for  improvements 
made  on  the  property  and  for  payments  he  had  made  under 
the  contract  Crosswait  testifies  in  the  following  language: 
''At  the  time  this  sale  was  made,  I  told  Stewart  of  the  inter- 
est Young  had  in  the  property  on  account  of  moneys  he  had 
paid  on  the  contract  and  improvements  he  had  made  on  the 
place.  I  do  not  remember  that  I  said  to  him  that  I  had 
given  Young  a  bond  for  a  deed."    Mrs.  Stewart  testified  that 
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she  had  no  knowledge  or  information  of  anj  interest  or  right 
in  the  property  held  by  Tonng. 

II.  We  think  the  evidence  fails  to  establish  notice  to  Mrs. 
Stewart  of  Yonng^s  interest  in  the  property.  She  had  songht 
information  from  him,  and  he  had  disclaimed  any  right  or  inter- 
est therein.  Considering  this  disclaimer  in  connection  with 
the  information  she  received  from  Crosswait,  as  shown  by  his 
testimony  above  quoted,  she  cannot  be  charged  thereby  with 
notice  of  Young's  interest  and  equitable  title  in  the  property. 
Counsel  for  plaintiff  concede  the  well  settled  rule  of  the  law, 
that,  in  the  absence  of  such  notice,  the  judgment  cannot  be 
enforced  against  the  property.  These  conclusions  dispose  of 
the  case,  and  require  us  to  order  the  judgment  of  the  district 
court  to  be 

Affirmed. 


Bbkkbt  £t  al  y.  Strait  st  al. 

Beymer  y.  The  Same. 

1.  Husband  and  Wife:  titlb  or  wife's  land  ih  husbakd:  wife 
hot  estopped  as  against  husband^s  cbeditobs.  Where  land  waf 
boaght  with  the  wife's  money,  but  the  title  taken  to  the  husband,  and 
after  the  husband  had  incnrred  some  indebtedness,  which  had  not 
been  reduced  to  judgment,  he  conveyed  the  title  to  his  wife,  held  that 
(no  fraud  being  shown)  the  wife  was  not  estopped  to  assert  her  title  as 
against  the  demands  of  the  creditors,  who,  having  reduced  their  claims  to 
judgment,  sought  to  satisfy  them  by  a  sale  of  the  land.  Crouse  r.  Morse, 
49  Iowa,  882,  followed. 

Ajppeal  from  Adama  Circuit  CovH. 

Thursday,  June  5. 

These  are  aotions  in  equity  in  the  nature  of  creditor's  billsi 
by  which  it  is  sought  to  set  aside  a  certain  oonyeyance  of  real 
estate  from  the  defendant,  J.  Y.  Strait,  to  the  defendant,  Char- 
lotte  W.  Strait,  upon  the  ground  that  said  conveyance  was 
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fraudulent  as  to  the  plaintiffs,  who  were  creditors  of  the  grantor. 
There  was  a  trial  before  a  referee,  who  reported  in  favor  of  the 
defendants.  The  report  was  approved  by  the  court,  and  a  de- 
cree was  entered  for  the  defendants.     Plaintiffs  appeal. 

J.  W.  Maley^  for  appellants. 

TT.  0.  MUchelly  for  appellees. 

EoTHBOOK,  Ch.  J. — The  defendants  are  husband  and  wife. 
In  September,  1872,  they  removed  from  the  state  of  Ohio  to 
Adams  county,  in  this  state.  In  the  month  of  February, 
1872,  they  bought  one  hundred  and  sixty  acres  of  land  in 
Adams  county,  part  of  which  is  in  controversy  in  this  action. 
The  purchase  was  made  for  them  by  their  son-in  law,  who 
then  resided  near  the  land.  The  title  to  the  land  was  taken 
in  the  name  of  J.  V.  Strait,  but  the  evidence  shows  pretty 
conclusively  that  Charlotte  "W.  Strait  furnished  the  money 
with  which  the  purchase  was  made.  On  the  fourth  day  of 
January,  1877,  J.  V.  Strait  executed  and  acknowledged  a 
conveyance  of  the  land  to  his  said  wife.  Before  that  time  he 
had  become  indebted  to  the  plaintiffs  in  small  amounts. 
These  debts  were  reduced  to  judgments  after  the  conveyance, 
and  the  sole  question  to  be  determined  is,  whether  the  convey- 
ance should  be  held  to  be  fraudulent  as  to  these  creditors^ 

We  think  the  court  below  correctly  found  that  the  alleged 
fraudulent  character  of  the  conveyance  was  not  established  by 
the  evidence.  Counsel  for  appellants  insist  that,  because  the 
title  was  taken  in  the  name  of  the  husband,  and  while  thus 
held  the  debts  were  contracted,  the  wife  should  be  estopped 
from  asserting  her  equitable  title  to  the  land  as  against  the 
plaintiffs  That  the  law  of  estoppel  has  no  application  from 
the  mere  fact  of  the  husband's  holding  the  title  when  the 
debt  was  contracted,  see  Grouse  v.  Moraey  49  Iowa,  382. 

Affirmed. 
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The  Estate  of  O^Bbies. 

SBtates  of  Ddoedents:  ADsirNisTBATioK:  wipers  bight  to  hot 
absolute:  discbetion  of  court.  While  there  are  no  restndioiis  or 
limitations  in  the  statute  upon  the  rigrht  of  a  wife  to  adminisier  npn 
the  estate  of  her  hasband,  yet  that  right  cannot  be  regarded  as  abmhte. 
for  she  may  be  insane  or  otherwise  incompetent,  and  something  most  be 
left  to  the  discretion  of  the  court. 


Z.  :  :  OBAirrnro  of  to  vo^r-BBSTDBim:  dbbiai.  to  hoh- 

BB8IDEKT  WIFE.  While  the  statute  does  not  in  terms  forbid  the  appoiot- 
ment  of  a  non-resident  administrator,  yet  the  reason  and  policy  of  the 
law  are  against  it,  and  from  a  consideration  of  collateral  statutes  it 
would  seem  that  the  legislature  did  not  contemplate  such  aFpointment; 
but  in  this  case,  where  letters  had  already  been  granted  to  iite  resident 
mother  of  the  deceased,  held  that  the  court  rightly  refused  to  remove  the 
mother,  and  to  appoint  in  her  8t3ad  the  non-resident  wife. . 

Appeal  from,  Fremont  Oircuit  Court. 

Thubsdat,  June  5. 

Henbietta  O'Bbien,  widow  of  the  deceased,  and  Emma  J. 
"Wilson,  Mary  J.  Wilson  and  Alfred  L.  O'Brien,  heirs  at  law  of 
the  deceased,  made  application  to  the  circuit  court  to  be  ap- 
pointed administrators  of  the  deceased.  The  application  was 
refused,  and  Mary  O'Brien,  the  mother,  was  appointed.  The 
applicants  above  named  appeal. 

Stow^  Rammond  <&  Day^  for  appellants. 

Draper  dh  Thomelly  for  appellee. 

Seevebs,  J. — The  deceased,  J.  W.  O'Brien,  for  some  thir- 
teen years  was  a  resident  of  Fremont  county.  During  that 
time  he  was  reputed  to  be  unmarried,  and  he  made  convey- 
ances of  real  estate  as  if  he  was  a  single  man.  His  mother 
resided  with  him,  and  shortly  prior  to  his  death  he  and  his 
mother  went  to  the  state  of  New  York,  but  for  what  purpose 
does  not  distinctly  appear. 
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He  died  intestate  in  New  York  on  tlie  thirtieth  day  of  Octo^ 
ber,  ISSSj  and  on  tlie  seventeenth  day  of  November,  1883, 
Henrietta  O'Brien,  his  widow,  by  Charlea  Holie,  her  attorney 
in  factj  filed  a  petition  asking  that  she  and  I,  W-  Hamtnoud, 
a  citizen  of  Fremont  county,  be  appointed  adininistratore  of 
the  estate.  The  petition  was  accompanied  with  a  bond,  which 
was  duly  approved  by  the  clerk  of  the  circuit  court,  and  the 
usual  oath  taken  by  Hairntnond  as  admin  iatra tor,  and  on 
November  23,  1883,  the  oath  required  by  law  to  be  taken  in 
such  cases  was  filed  by  Henrietta  O'Brien. 

On  November  21,  1SS3,  Mary  O'Brien  filed  a  petition, 
asking  that  she  be  appointed  administratrix  of  said  estate, 
upon  the  gronnds  that  she  was  a  resident  of  Fremont  connty, 
and  that  the  deceased  when  he  died  was  a  resident  of  aaid 
county,  and  that  she  was  the  mother  of  the  deceased,  and  hig 
next  of  kin  residing  in  tlie  state  of  Iowa,  On  the  twenty- 
Beventh  day  of  November,  IS  S3,  the  clerk  refused  the  appli- 
cation of  Henrietta  O-Brienj  and  appointed  Mary  O'Brien 
administratrix  of  the  estate,  and  she  filed  a  sufficient  bond 
and  qualified  as  provided  by  law. 

Afterwards,  on  December  li3thj  the  applicants  filed  a  peti- 
tion asking  that  the  appointment  of  Mary  O-Brien  be  set 
aside,  on  the  ground  that  she  wa^  incompetent  and  hostile  to 
the  interest  of  the  heirs,  and  asking  the  appointment  of  the 
widow  and  said  Hammond, 

Henrietta  O'Brien,  at  the  time  the  several  applications 
above  stated  were  made,  was  a  resident  of  the  state  of  New 
York,  hot  on  the  seventeenth  day  of  December,  1883,  she 
filed  an  affidavit  in  which  it  was  stated  that  she  ^ds  now  a 
resident  of  Fremont  connty,"  '^aud  has  so  removed  with  the 
intention  of  domicile  and  residence,  and  has  no  present  inten- 
tion of  removing  therefrom," 

Other  matters  are  stated  in  the  record  upon  which  one  or 
the  other  of  the  parties  rely,  but  we  think  the  foregoing  is 
sufficient  for  the  purposes  of  the  opinion,  except  as  may  be 
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hereafter  indicated.     The  conrt  cocfinned  the  action  of  the 
clerk,  and  denied  the  petition  of  the  widow  and  heirs. 

I.  It  is  provided  by  statute  that,  "when  an  executor  has 
not  been  appointed  by  will,  administration  shall  be  granted 
(1)  to  the  wife  of  the  deceased;  (2)  to  the  next  of  kin;  (3) 
to  his  creditors;  (4)  to  any  other  person  whom  the  court  may 
select."    Code,  §  2354. 

Twenty  days  are  allowed  to  each  of  the  above  classes  in 
succession,  commencing  with  the  burial  of  the  deceased, 
within  which  they  may  apply  for  administration  upon  the 
estate.     Code,  §  2356. 

It  is  contended  that  there  are  no  restrictions  or  limitations 
upon  the  right  of  the  widow  made  by  the  statute;  and,  in  sup- 
port of  this  position,  Bead  v.  Howe^  13  Iowa,  50,  is  cited. 
Tlie  facts  in  that  case  are  so  materially  different  from  this, 
that  it  has  no  material  bearing  on  the  question  to  be  deter- 
mined. While  there  are  no  restrictions  or  limitations  in  the 
statute  on  the  right  of  the  widow  to  administer  on  her  hus- 
band's estate,  yet  it  is  quite  apparent,  we  think,  that  of  neces- 
sity the  court  has  at  least  some  discretion  in  such  cases.  For 
the  wife  may  be  insane,  or  otherwise  clearly  incompeteDt 
The  statute  simply  means  that,  if  the  wife  is  competent  to 
discharge  the  trust,  then  she  has  paramount  right  to  the  ap- 
pointment. 

It  is  claimed  that  there  are  facts  appearing  in  the  record 
which  show  that  the  widow  of  the  deceased  should  not  be  ap- 
pointed; but  we  shall  assume  that  the  only  objection  is  that 
she  was  a  non-resident  of  thq  state  when  Mary  O'Brien  was 
appointed;  and  the  question  is  whether  this  fact  is  sufficient 
to  justify  the  court  in  refusing  to  appoint  her. 

It  will  be  conceded  that,  in  the  absence  of  any  statute  on 
the  subject,  the  objection  just  stated  would  not  be  sufficient 
to  justify  the  action  of  the  court.  It  is  provided  by  statute 
that,  "if  any  person  appointed  executor  refuses  to  accept  the 
trust,  or  neglects  to  appear  within  ten  days  after  his  appoint- 
ment and  give  bond  as  hereinafter  provided,  or  if  an  execu- 
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tor  remove  his  resideDce  from  the  state,  a  vacancy  will  be 
deemed  to  have  occurred.^'  Code,  §  2347.  '*The  term  exe- 
cutor includes  administrator  when  the  snbject-matter  applies 
to  an  administrator.^'     Code,  §  46,  sub-div.  21. 

The  daties  of  an  executor  and  administrator  are  substanti- 
ally the  same.  It  is  not  essential  that  an  executor  should  be 
named  in  the  will.  If  this  is  not  done,  one  may  be  appointed 
by  the  court,  and  in  either  case  he  must  account  for  the  trust 
reposed  in  him  to  the  court  in  substantially  the  same  manner 
as  an  administrator. 

The  consequences  which  follow  the  removal  from  the  state 
of  an  executor  are  precisely  the  same  in  the  case  of  the  re- 
moval of  an  administrator.  Therefore,  we  think,  the  statute 
applies,  and  was  intended  to  apply,  to  both.  There  is  no 
ambiguity  in  the  statute,  nor  is  there  any  escape  from  the 
conclusion  that  a  vacancy  is  caused  by  the  removal  from  the 
state  of  an  executor  or  administrator.  This  provision  is  based 
on  a  wise  and  sound  policy.  Claims  against  an  estate  under 
the  statute  may  be  filed  with  the  clerk  and  allowed  by  the 
administrator.  If  the  latter  is  a  non-resident,  the  statutory 
mode  of  filing,  proving  and  allowing  claims  would  be  greatly 
embarrassed,  to  say  the  least.  It  is  not  the  policy  or  intent 
of  the  statute  that  service  on  an  administrator  should  be  by 
publication,  and  yet  such  would  be  the  only  mode  by  which 
he  could  be  brought  into  court  if  he  was  a  non-resident.  Be- 
sides this,  the  court  Could  not  readily  obtain  jurisdiction  over 
him  for  the  purpose  of  making  the  many  orders  that  are  re- 
quired in  the  settlement  of  estates. 

The  statute  does  not  in  terms  forbid  the  appointment  of  a 
non-resident,  but  it  seems  to  us,  if  the  removal  of  an  admin^ 
istrator  creates  h  vacancy,  that  such  a  person  should  not  ordi- 
narily be  appointed  in  the  first  instance.  The  same  reasons 
exist,  and  should  have  the  same  force  and  effect,  in  both  cases. 

The  question  is  not  before  us  as  to  whether  the  court  can 
or  cannot  in  its  discretion  appoint  a  non-resident  an  adminis- 
trator of  an  estate  in  this  state  under  any  and  all  circumstances, 
Vol.  LXIII— 40 
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and,  therefore,  we  innet  not  be  understood  as  determining 
it  There  are  no  circnrostances  in  this  case  requiring  or 
making  it  proper  to  appoint  the  non-resident  widow  of  the 
deceased  administrator  of  the  estate. 

Bat  little  aid  can  be  derived  from  the  decisions  in  other 
states  in  relation  to  the  question  under  consideration,  becaase 
of  the  differences  in  the  statutes.  But  the  statute  of  IIliDois 
is,  or  at  one  time  was,  substantially  the  same  as  ours,  as  to 
the  effect  of  a  removal  from  the  state  of  an  executor  or  admin- 
istrator; and,  because  of  such  provision,  it  was  held  in  Child 
V.  Oratioty  41  Ills.,  357,  that  a  non-resident  should  not  be 
appointed  executor  or  administrator  in  that  state. 

II.  There  is  some  evidence  tending  to  show  that  Mary 
O'Brien  is  illiterate  and  incompetent.  But  the  evidence  is 
not  sufficient  to  justify  us  in  directing  her  removal.  Indeed, 
no  such  relief  is  asked,  unless  the  applicants,  or  some  of  them, 
should  be  appointed.  If  the  court  finds  Mary  O'Brien  to  be 
incompetent,  she  will  no  doubt  be  removed,  and  some  one  else 
appointed.  We  deem  it  immaterial  whether  she  is  the  next 
of  kin  or  a  creditor,  as  she  claims  to  be,  or  whether  she  was 
neither.  She  is  the  only  person  who  applied  for  administra- 
tion except  the  appellants,  and  they  are  the  only  complaining 
parties.  Mr.  Hammond  has  not  appealed,  and  therefore  no 
relief  can  be  afforded  him,  if  any  he  would  have  been  entitled 
to  had  he  appealed. 

Affirmed. 


JUNE  TERM,  1884.  627 

Walker  ▼•  Gamp. 


Walkeb  v.  Camp. 

!•  Eridenoe:  parol  to  coKTRADicTWBimro:  when  allowed.    It  is 
coTopetent  to  show  that,  itfUr  the  execution  of  a  chattel  mortdrage,  the 
XDortgagee  gave  the  mor^gor  permission  by  parol  to  sell  the  mortgaged 
property.    It  is  only  prior  or  contemporaneous  parol  agreements  that  i  ^3  ^27! 
are  held  to  be  merged  in  the  writing.  I*30  338| 

2. :  OF  comrKBSATiON :  bubst ancb  op  sxjppici  ent.  Where  a  witness 

is  called  upon  to  relate  a  conversation,  it  is  not  often  that  he  is  able  to 
repeat  the  words  used,  but  he  may  give  the  substance  of  them;  and 
such  testimony  is  not  generally  to  be  excluded  as  the  conclusions  of  the 
witness. 

3.  Instruotions :  repetition  kot  required.    It  ia  not  error  to  refuse 

to  give  an  instruction  asked  which  is  substantially  covered  by  one  given 
by  the  court  on  its  own  motion. 

4.  Fraotioe  in  Supreme  Court :  errors  not  argued  waited.  Errors 

assigned  but  not  argued  are  deemed  to  be  waived,  and  will  not  be  con- 
sidered on  appeal. 

5.  MalioiouB  Frosecntion :  probable  cause:  malice:  ikhtruction. 

In  an  action  for  malicious  prosecution,  the  court  instructed  the  jury,  in 
effect,  that  the  prosecution  of  an  innocent  person,  without  using  reason- 
able care  to  ascertain  the  facts,  is  not  justifiable;  held  that  the  instruc- 
tion was  not  erroneous,  as  implying  that  plaintiff  might  recover  upon 
proof  of  want  of  probable  cause  alone,  without  proof  of  nialice,  or  of 
such  facts  as  would  justify  the  jury  in  inferring  malice. 

Appeal  from  Black  Hawk  District  Court. 

Thursday,  June  6. 

Action  for  malicious  prosecution.  There  was  a  trial  to  a 
jury,  and  verdict  and  judgment  were  rendered  for  the  plaint- 
iff.   The  defendant  appeals. 

Charles  A.  Bishop^  for  appellant. 

O,  C.  Miller^  for  appellee. 

Adams,  J. — ^The  plaintiff  avers  that  defendant  maliciously 
and  without  probable  cause  procured  him  to  be  indicted  and 
prosecuted  on  a  charge  of  grand  larceny.     The  alleged  lar- 
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ceny  consisted,  as  is  charged,  in  selling  mortgaged  personal 
property  without  the  consent  of  the  mortgagee. 

I.  The  first  question  presented  arises  upon  a  motion  to  sop- 
press  portions  of  a  deposition,  to-wit,  a  deposition  of  one 
1.  kvidknce:  Ketchel,  taken  on  behalf  of  the  plaintiff.     The 

IwSuct^Si-    property  which  the  defendant  charged  the  plaint- 
lowed.  iff  with   selling  consisted  of  hogs  and  certain 

other  property,  mortgaged  by  the  plaintiff  to  the  defendant. 
Ketchel  was  present  at  the  time  the  mortgage  was  drawn. 
The  plaintiff  sought  to  show  by  him  that  he  heard  the  de- 
fendant consent  to  the  sale  of  the  property.  Referring  to 
the  time  the  mortgage  was  drawn,  he  propounded  to  the  wit- 
ness an  interrogatory  in  these  words:  "At  that  time,  was 
there  any  conversation  between  Camp  and  the  Walkers  in  re- 
lation to  Camp's  giving  the  Walker  boys  permission  to  sell 
or  dispose  of  certain  hogs  and  other  property  which  they  had 
mortgaged  to  Camp?  If  so,  state  fully  what  was  said  by 
James  F.  Camp  in  relation  thereto.-'  To  this  the  witness 
answered:  "There  was  such  conversation  at  that  time,  and 
said  Camp  gave  the  Walker  boys  permission  to  sell  and  dis- 
pose of  certain  hogs  and  other  property  mortgaged  by  them 
to  him.  I  heard  Camp  give  the  boys  the  privilege  to  sell 
such  mortgaged  property."  The  defendant  moved  to  sup- 
press this  portion  of  Eetchel's  deposition,  on  the  ground  that 
the  words  of  Camp,  if  proven,  were  spoken  at  the  time  the 
mortgage  was  made,  and  would  have  the  effect  to  contradict 
the  terms  of  a  written  instrument.  But  the  interrogatory- 
inquired  for  what  was  said  in  regard  to  permission  to  the 
mortgagor  to  sell  property  which  he  "  had  mortgaged,"  and 
not  which  he  was  mortgaging  or  about  to  mortgage.  We 
think  that  the  motion  was  properly  overruled. 

II.  The  defendant  moved  upon  other  ground  to  suppress  a 
part  of  the  same  evidence.  The  words,  "I  heard  Camp  give 
J  .  ^j      the  defendant  the  privilege  to  sell  such  mortgaged 

RubsuSce  oV  property,"  and  the  words,  "  I  heard  said  Camp 
Riiffldent.       make  the  same  arrangement  in  regard  to  the  prop- 
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erty  mortgaged  by  them  to  him/'  he  moved  to  snppress,  on 
the  ground  that  the  same  are  conclusions  of  the  witness.  The 
interrogatory  called  for  what  was  said.  The  witness  did  not 
undertake  to  give  the  precise  words  used. 

It  is  not  often  that  a  witness,  after  the  lapse  of  any  con- 
siderable time,  can  testify  to  the  exact  words  of  a  conversa- 
tion, unless  he  made  a  memorandum  of  them,  or  made  a 
special  effort  to  fix  them  in  his  memory.  But  testimony  in 
regard  to  a  conversation  is  not  necessarily  to  be  rejected, 
though  the  witness  disclaims  his  ability  to  remember  the 
words  used.  If  the  subject  of  the  conversation  was  such 
that  the  witness  might  easily  misunderstand  it,  testimony 
which  did  not  purport  to  give  the  words  used  would  of  course 
be  less  reliable,  and  possibly,  in  an  extreme  case,  the  court 
would  be  justified  in  excluding  the  testimony.  But  this,  we 
think,  is  not  such  a  case.  Had  the  witness  stated  what  words 
were  used,  his  testimony,  we  think,  would  have  been  scarcely 
more  satisfactory.  We  think  that  the  court  did  not  err  in 
not  excluding  the  portion  of  the  deposition  objected  to.  Some 
other  testimony  of  a  similar  character  was  objected  to;  but 
what  we  have  said  above  we  think  disposes  of  the  objection. 

III.  The  defendant  asked  the  court  in  substance  to  instruct 
that,  though  the  defendant  consented  that  plaintiff  might 
3.  IN8TBUC-  ^^^^  *^®  mortgaged  property,  yet,  if  the  defend- 
tumnotre^^'  aut  afterwards  withdrew  the  consent,  a  sale  made 
quiwd.  ^^^j.  |.jjg  withdrawal  would  not  be  within  the  terms 

of  the  consent.  The  court  refused  to  give  the  instruction 
asked,  and  the  refusal  is  assigned  as  error.  The  instruction 
asked  is  covered  by  the  sixteenth  instruction  given.  There 
was,  therefore,  no  error  in  refusing  to  give  the  one  asked. 

The  defendant's  counsel  has  evidently  fallen  into  some  con- 
fusion respecting  the  instruction  asked.  In  his  argument,  he 
claims  that  the  jury  found  that  a  portion  of  tlie  property  was 
sold  after  the  consent  was  withdrawn.  But  that  is  no  reason 
why  the  instruction  asked  should  be  given,  if  the  court  of  its 
own  motion  gave  an  instruction  which  announced,  in  sub- 
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stance,  the  rule.  If  the  jurj  found  ns  alleged,  that  might  be 
a  reason  why  the  general  verdict  should  not  have  been  al- 
lowed to  stand;  but  that  point  is  not  urged  in  this  connec- 
tion. Besides,  it  does  not  appear  that  the  jury  found  as  is 
alleged.  They  found,  it  is  true,  that  the  consent  was  with- 
drawn, but  they  did  not  find  that  any  sales  were  made  after- 
wards. 

IV.  Another  instruction  was  asked  which  the  court  refused 
to  give,  and  the  refusal  is  assigned  as  error.     Here  again  the 

defendant's  counsel  seems  to  have  become  cod- 

4.  PBACnCS 

Sl5S*5^"^  fused.  The  instruction  is  numbered  6.  Id  argn- 
wrora^not  ment  the  counsel  says:  "  We  think  that  the  court 
^*®^'  erred  in  refusing  to  give  the  sixth  instruction  asked 

by  the  defendant.  He  then  proceeds  to  argue  the  refusal  to 
give  the  fifth  instruction  asked,  which  is  the  one  tliat  we  hare 
considered  in  the  third  division  of  the  opinion;  and  the  error 
assigned  upon  the  refusal  to  give  the  sixth  instruction  asked 
is  not  ai^ed.  Errors  assigned  but  not  argued  are  considered 
waived. 

V.  The  court  gave  an  instruction  in  these  words:  "  If  you 
find  that  the  defendant  was  informed  that  the  plaintiff  had 

sold  property  of  the  same  kind  as  that  mortfiraffed, 

5.  MALICIOUS  f      if        J  *©"&       » 

proseojuon :  and  without  using  the  means  which  an  ordinarily 
mSScerin-  reasonable  and  prudent  man  would  exercise  to 
struction.  leam  whether  it  was  the  property  mortgaged  to 
him  or  other  property,  he  would  not  be  justified  in  commenc- 
ing said  criminal  prosecution,  unless  the  facts  established 
that  it  was  a  part  of  the  property  mortgaged.^*  The  giving 
of  this  instruction  is  assigned  as  error. 

The  prosecution  of  an  innocent  person,  without  using 
reasonable  care  to  ascertain  the  facts,  is  certainly  not  justifi- 
able, and  this  is  all  that  the  court  held.  Whoever  institutes 
a  criminal  prosecution  should  have  probable  cause  for  doing 
so,  and  probable  cause  is  defined  in  a  well  considered  opinion 
in  Barron  v.  JUason,  31  Vt.,  180,  as  "  such  a  state  of  facts 
and  circumstances  as  would  lead  a  careful  and  conscientious 
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man  to  believe  that  the  plaintiff  was  guilty/?  It  is  true  that 
there  may  be  a  want  of  probable  cause  without  malice,  and^  to 
justify  a  recovery  for  a  malicious  prosecution,  there  must  be 
both.  But  the  court  did  not  say  in  the  instruction  that,  if 
the  £Etcts  as  supposed  were  found,  the  plaintiff  would  be  en- 
titled to  recover.  Where  there  is  want  of  probable  cause, 
the  jury  may  infer  malice,  but  they  cannot  properly  do  so  if 
all  the  tacts  disclosed  lead  to  a  different  conclusion.  We  see 
nothing  in  the  instruction  inconsistent  with  this  rule,  and 
think  it  must  be  sustained. 

VI.  It  is  finally  urged  that  the  verdict  is  excessive.     But 
we  see  no  abuse  of  discretion,  and  it  must  be  allowed  to 

stand. 

Affirmed. 


LovB  v.  Donaldson  et  al. 
1.  Fraotioein  Supreme  Court:  identification  of  bvidencb:  ab- 

fiTRAGT    HOT    DBNIED   BT  ADDITIONAL    ABSTRACT   TAKEN    AS   TBUE. 

Where  appellaiit*6  abatract  made  mention  only  of  docamentaxy  evidence, 
which  was  set  out  therein,  but  it  was  not  alleged  that  that  was  all  of  the 
eridence,  and  the  appellees  filed  an  amended  abstract  setting  out  certain 
omitted  evidence,  but  alleging  that  both  abstracts  failed  to  present  all 
the  evidence,  and  alleging,  further,  that  the  evidence  was  not  preserved 
by  any  bill  of  exceptions,  nor  certified  by  the  trial  judge,  held  that  this 
amended  abstract,  not  being  denied  by  any  abstract  filed  by  appellant, 
must  be  taken  as  true,  and  the  evidence  stricken  out  on  motion  of  appel- 
lees, and  the  judgment  below  affirmed. 

Appeal  from  Fremont  District  Court. 

Thubsday,  June  5. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Stockton  dk  Keenan  and  W.  P.  Ferguson^  for  appellants. 

Draper  dk  Thomell,  tor  appellee. 

Seevebs,  J. — The  plaintiff  and  defendants  are  the  owners 
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of  certain  adjoining  lands,  the  boundary  line  between  which 
was  in  dispute.  The  plaintiff  commenced  this  action  for  the 
purpose  of  having  the  true  location  of  said  line  determined 
and  established,  and  he  asked  the  court  to  appoint  a  snrvejor 
to  locate  and  establish  it.  The  appellants  appeared  and  filed 
an  answer.  The  court 'appointed  a  commissioner  to  make  the 
survey.  He  did  so,  and  made  a  report  of  his  doings,  and  the 
line  established  by  him  was  approved  by  the  conrt,  and  cer- 
tain objections  made  thereto  by  the  appellants  were  overruled. 

A  motion  has  been  filed  by  the  appellee  to  strike  out  the  evi- 
dence, because  it  has  not  been  certified  to  in  any  form  or  man- 
ner by  the  trial  judge,  and  it  is  further  objected  that  it  does 
not  appear  that  all  the  evidence  is  before  us.  The  abstract 
states  that  after  the  report  of  the  commissioner  was  filed  the 
appellants  filed  certain  objections  thereto,  which  are  set  oat 
at  length,  and  then  proceeds  as  follows:  "In  support  of  their 
objections  to  the  report  and  findings  of  said  commissioner,  de- 
fendants offered  the  following  documentary  evidence."  After- 
ward the  plaintiff  filed  a  motion  to  confirm  said  report,  and 
the  abstract  states  that,  in  support  of  his  motiou,  the  plaint- 
iff filed  the  "following  aflSdavit."  It  is  not  stated  in  the  ab- 
stract that  all  the  evidence  is  contained  therein,  unless  it  can 
be  said  that  the  statements  above  set  out  amount  to  that. 

It  is  quite  apparent,  we  think,  that  this  is  not  so,  and  it 
has  been  so  ruled  repeatedly.  Indeed,  the  practice  in  this 
respect  is  so  well  settled  that  it  is  deemed  unnecessary  to  cite 
the  several  cases  establishing  it.  It  is  true,  the  api^ellee  has 
filed  an  amended  abstract  setting  out  certain  omitted  evidence, 
but  it  is  stated  in  the  amended  abstract  that  the  evidence  set 
out  in  both  abstracts  is  not  all  that  was  introduced.  This  does 
not  prevent  the  appellee  from  objecting  that  it  does  not 
appear  that  all  the  evidence  is  before  the  court.  The  prac- 
tice in  this  respect  has  been  settled  by  more  than  one  decision 
of  this  court.  The  amended  abstract  states  that  certain  speci- 
iied  evidence  that  was  before  the  district  court  is  not  set  out 
in  the  abstract.     This  is  conceded  by  appellants'  counsel,  bat 
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it  is  said  that  this  evidence  was  rejected  by  the  court,  and  was 
immateriaL  Bat,  as  the  amended  abstract  is  not  denied,  ex- 
cept in  the  argument  of  appellants'  counsel,  it  must  be  deemed 
correct 

It  is,  therefore,  quite  apparent  that  we  cannot  determine 
this  case  on  the  merits,  because  it  does  not  aflSrmatively  ap- 
pear that  all  the  evidence  is  before  us.  Besides  this,  the 
amended  abstract  states  that  ^Hhe  evidence  introduced  on  the 
trial  was  not  preserved  by  bill  of  exceptions,  no  bill  of  excep- 
tions ever  having  been  signed  or  filed  in  the  case.''  It  is  fur- 
ther stated  that  all  the  evidence  was  not  made  a  matter  of  re- 
cord, and  that  the  trial  judge  did  not  certify  the  evidence. 
This  abstract  is  not  denied  by  any  abstract  filed  by  the  appel- 
lants. The  motion  must  be  sustained,  and  the  evidence 
stricken  from  the  record,  because  it  has  not  been  properly 
identified. 

Affibmbd. 


Habdin  v.  Whttb  bt  al.  IdS  *^ 
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1.  Injunction;   to  stay  EXEOtmoN  balb:  amouivt  op  bokd  be-  >Q8    bo 

QumED.  Where  it  is  eoaght  to  refltrain  the  eollection  of  a  jadgment, 
iJie  iigonction  bond  must  be  for  doable  the  amount  of  the  judgment; 
(Code,  §  §  3396,  8397;}  bat  this  rale  does  not  apply  where  ifc  is  soaght 
only  to  restrain  the  sale  of  certain  specific  property  nnder  the  ezecn- 
tion  issaed  apon  the  judgment. 

2.  Judicial  Sale  for  i>art  of  Judgment:  bale  of  bight  of  bedehp- 

TiON  FOB  BBsmuB.  Where  a  judgment  creditor  causes  real  estate  to 
be  sold  apon  execution  issaed  for  a  part  only  of  his  judgment,  he  cannot 
afterwards  sell  the  debtor's  right  to  redeem,  upon  another  execution 
issued  upon  the  remainder  of  his  judgment;  and  it  makes  no  difference 
that  the  second  execution  is  issued  under  a  decree  in  another  action, 
where  it  appears  that  the  debt  in  both  actions  is  the  same,  and  that  the 
execution  plaintiff  is  entitled  to  but  one  satisfaction.  Bamea  v.  Cava- 
naghf  53  Iowa,  27,  distinguished. 
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Appeal  from  Keokuk  Circuit  Court. 

Thursday,  Juiie  6. 

Action  to  enjoin  an  execution  sale  of  certain  real  estate  in 
the  city  of  Keokuk.  The  action  was  brought  upon  the 
alleged  ground  that  the  real  estate  was  not  subject  to  sale 
upon  the  execution.  There  was  a  decree  for  the  plaintiff. 
The  detendant,  White,  appeals. 

TT.  J?.  Collins^  for  appellant. 

W.  J.  Roberts  and  D.  JUT.  Sjprafftte,  for  appellee. 

Adams,  J. — I.  The  injunction  bond  filed  in  the  case  was 
not  for  double  the  amount  of  the  judgment  upon  which  the 
1.  nrjcNc-  execution  issued.  The  defendant  filed  a  motion 
stay'execu-  for  increase  of  the  bond,  and  for  dissolution  of 
amount^of  the  injunction,  if  the  bond  be  not  increased. 
ed."  '^  The  court  overruled  the  motion.  The  defendant 
complains  of  the  action  of  the  court  in  this  respect 

Where  proceedings  in  a  civil  action  upon  a  judgment  are 
sought  to  be  enjoined,  the  bond  must  be  conditioned  for  the 
payment  of  the  judgment;  and  the  penalty  of  the  bond 
must  be  double  the  amount  thereof.  Code,  §  §  3396  and 
3397.  Very  clearly,  the  bond  in  this  case  is  insufficient^  if 
the  object  of  the  action  is  to  stay  proceedings  upon  a  judg- 
ment within  the  meaning  of  the  statute.  But  the  execution 
is  general.  It  was  not  levied  upon  the  property  in  question 
in  pursuance  of  any  express  judgment  or  order  of  court  to 
that  effect,  and  the  object  of  the  action  is  not  to  enjoin  the 
execution,  but  merely  the  salo  under  it  of  this  particular 
piece  of  property.  It  would  impose  a  great  hardship  to 
require  a  person,  who  seeks  only  to  enjoin  the  sale  of  a  par- 
ticular piece  of  property  under  general  execution,  to  file  a 
bond  in  double  the  amount  of  the  judgment,  and  condi- 
tioned for  its  payment.  The  case  is  widely  different  {roxn 
one  where  an  injunction  is  sought  for  the  purpose  of  defeat- 
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ing  or  poBtponing  the  collection  of  the  jadgment.  The 
denial  of  the  right  to  sell  a  particluar  piece  of  property 
under  general  execution  is  not,  in  any  proper  sense,  we 
think,  a  denial  of  the  right  to  proceed  nnder  the  judgment;  and, 
in  our  opinion,  the  statute  is  not  susceptible  of  the  construc- 
tion which  the  defendant  would  put  upon  it.  We  think  that 
the  motion,  based  upon  the  alleged  defect  in  the  bond,  that  it 
was  not  for  double  the  amount  of  the  judgment,  was  prop- 
erly  overruled. 

II.  We  come,  next,  to  the  question  as  to  whether  the 
property  was  liable  to  the  execution.  The  property  sought 
2.  JUDICIAL  ^  ^  ®^^^  ^^  ^  mere  statutory  right  of  redemp- 
S?  jiS«me?t :  ^^^^  ^^^°^  *  ^1®  made  by  the  execution  creditor, 
of  re^m^oa  under  a  decree  which  embraced  the  indebtedness 
or  res  ue.  ^^^  which  the  execution  in  question  was  issued. 
The  decree  was  rendered  in  pursuance  of  the  foreclosure  of 
several  liens  against  the  property,  held  by  the  appellant. 
White,  which  decree  was  for  $3,690.31,  bearing  ten  per  ceut 
interest,  and  for  $743.18,  bearing  eight  per  cent  interest.  A 
single  special  execution  was  awarded  against  the  property. 
White,  instead  of  taking  a  special  execution  for  the  whole 
amount,  took  execution  for  the  amount  bearing  ten  per  cent 
interest,  and  sold  and  bid  in  the  property  for  that  amount, 
and  then  took  a  general  execution  for  the  balance,  and  caused 
the  same  to  be  levied  upon  the  statutory  right  of  redemp- 
tion. He  claims  that  he  is  entitled  to  make  an  absolute  sale 
of  the  right,  without  leaving  in  the  debtor  the  right  of 
redemption  from  such  sale,  and  that  the  purchaser  will 
become  entitled  to  a  deed  and  immediate  possession. 

But  we  have  to  say  that  we  think  that,  when  he  took  exe- 
cution under  the  decree,  and  sold  and  bid  in  the  property,  he 
exhausted  his  remedy  under  that  decree,  so  far  as  this  prop- 
erty is  concerned. 

Where  property  is  sold  upon  execution  subject  to  redemp- 
tion, there  is  usually,  we  think,  very  little  competition  of 
bidders,  and  the  execution  creditor  usually  bids  in  the  prop- 
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erty  at  his  own  price.  The  debtor's  protection  coDsists  in 
his  right  of  redemption.  If  the  property  is  worth  redeem- 
ing, and  the  debtor  has  not  the  ability  to  redeem,  he  maj 
sell  to  one  who  can  redeem.  The  creditor  cannot  properiy 
complain,  because  he  is  supposed  to  have  bid  for  the  property 
all  that  it  is  worth  to  him. 

But  if  the  claims  of  this  execution  credit6r  should  be  sus- 
tained, the  right  of  redemption  given  by  statute  would  be  of 
very  little  value.  By  reserving  a  portion  of  the  judgment 
for  a  second  execution,  the  creditor  could  always,  upon 
appellant's  theory,  extinguish  the  right  of  redemption,  if  the 
debtor  was  unable  to  protect  himself  by  payment. 

If  the  second  sale  is  not  absolute,  the  debtor  could  still  be 
so  embarrassed  by  the  successive  levies,  sales  and  costs,  that 
the  right  of  redemption  would,  we  think,  ordinarily  prove  to 
be  of  but  little  value. 

We  do  not  say  that  a  statutory  right  of  redemption  may 
not  be  sold  upon  execution.  It  has  been  held  that  it  may 
be.  Barnes  v.  Cavanagh,  68  Iowa,  27.  But  the  judgment 
under  which  it  was  held  that  it  might  be  sold  was  not  a  part 
of  the  judgment  under  which  &e  first  sale  was  made,  nor  bo 
embraced  in  the  same  decree  (as  in  the  case  at  bar)  that  one 
execution  could  and  should  have  been  issued  for  the  whole. 

As  tending  to  support  the  doctrine  of  this  opinion,  see 
Clayton  v.  JSlUs,  60  Iowa,  590,  and  Rayden  t?.  Smithy  58 
Id.,  285.  We  think  that  the  judgment  of  the  circuit  conrt 
must  be 

Affibmed. 

ok  beheabino 

The  defendants  insist  that  we  have  made  two  material 
mis-statements  or  assumptions.  We  assumed  that  the  prop- 
erty was  bid  in  under  the  first  execution  by  the  execution 
creditor,  whereas  it  is  said  that  it  was  sold  to  one  Dicker- 
son.  The  statement  was  made  in  giving  a  history  of  the  case, 
as  we  understood  it  at  the  time,  but  we  attached  no  especial 
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importance  to  the  statement,  nor  is  it  shown  in  the  petition 
for  rehearing  that  it  has  any  importance.  If  the  diflferenco 
between  the  fact,  as  it  is  claimed  to  be,  and  onr  statement  has 
any  materiality,  onr  statement  is  the  more  favorable  to  the 
defendant.  We  assumed  that  the  property  was  bid  in  by  the 
creditor  for  all  that  he  was  willing  to  give.  If  it  was  sold 
to  a  third  person,  it  was  sold  for  more  than  he  was  willing  to 
give. 

We  come  now  to  another  point  which  is  of  more  impor- 
tance, and  demands  a  fuller  consideration  than  we  gave  it. 
The  original  opinion  proceeds  npon  the  theory 
that  the  defendant,  as  execntion  creditor,  took 
execution  for  only  part  of  his  decree,  land  is  now  attempting 
to  sell  the  same  property  for  the  balance.  On  re-examina- 
tion, we  have  to  say  that  it  appears  to  us  that  this  theory  is 
substantially  correct.  But  a  fuller  statement  of  the  facts 
should  properly  have  been  made.  While  it  is  true  that  the 
execution  sought  to  be  enjoined  was  issued  for  a  balance  due 
on  the  decree  for  part  of  which  execution  had  already  been 
issued,  and  the  property  sold,  yet  it  was  issued  upon  a  decree 
obtained  in  a  different  action.  The  execution  creditor  held 
two  decrees;  one  obtained  in  the  foreclosure  of  certain  chat- 
tel mortgages,  and  the  other  obtained  in  the  foreclosure  of 
certain  real  estate  mortgages.  A  certain  claim  purchased  by 
the  execution  creditor  from  one  Minnie  E.  Hardin  was  secured 
by  mortgage  upon  both  the  personalty  and  realty,  and  the 
mortgage  in  each  case  constituted  the  last  lien.  His  claim 
WBs  recognized  and  provided  for  by  decree  in  each  foreclosure. 
But  the  personalty  and  realty  were  both  exhausted  by  the 
respective  liens  resting  thereon.  The  real  estate  was  sold 
under  an  execution  issued  for  a  part  of  the  decree  in  the  de- 
fendant's favor.  The  execution  sought  to  be  enjoined  is  issued 
for  the  balance  of  his  claim. 

The  original  opinion  holds  that,  where  an  execution  credi- 
tor takes  an  execution  for  part  of  a  decree,  when  he  might, 
and  should  properly,  have  taken  it  for  the  whole,  and  sells 
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real  estate  under  it^  he  exhausts  his  remedy  under  that  decree. 
The  defendant  contends  that,  whether  that  is  correct  or  not, 
that  is  not  his  case,  because  he  is  not  proceeding  under  the 
decree  obtained  in  the  real  estate  foreclosure,  and  nnder  whidi 
the  realty  in  question  was  sold,  but  under  the  decree  obtained 
in  the  chattel  mortgage  foreclosure.     He  contends  that  he  is 
within  the  rule  in  Barnes  v.  Cavanagk^  53  Iowa,  27,  where 
it  is  held  that  successive  sales  may  be  made  of  the  same  prop- 
erty, under  executions  issued  upon  different  judgments  rend- 
ered upon  different  claims.     But  it  is  clear  that  the  princi- 
ple involved  in  the  case  at  bar  was  not  involved  in  that  case. 
The  defendant  is  seeking  to  sell,  for  indebtedness  embraced  in 
the  real  estate  decree,  under  which  the  property  has  been 
once  sold;  and  this  is  not  the  less  true  because  the  same  in- 
debtedness is  embraced  in  a  different  decree,  and  the  defend- 
ant has  elected  to  take  execution  under  that  decree.     We 
could  not  sustain  the  defendant,  without  attaching  more  im- 
portance to  the  form  than  to  the  substance  of  things,  and 
sacrificing  principle.     So  far  as  the  question  before  us  is  con- 
cerned, we  must  treat  the  two  decrees,  so  far  as  they  are  rend- 
ered for  the  same  indebtedness,  as  identical.    This  indebted- 
ness can  be  collected  but  once.     While  formally  the  execo- 
tion  was  issued  upon  the  decree  rendered  in  the  chattel  mort- 
gage foreclosure,  it  was  issued  just  as  esentially  for  the  balance 
dne  on  the  decree  in  the  real  estate  foreclosure,  as  if  it  had 
been  issued  formally  upon  that  decree.     If  the  execution  is 
satisfied,  both  decrees  become  satisfied  at  once. 

It  is  true  that  the  balance  remaining  due  on  the  decree  in 
the  chattel  mortgage  foreclosure  appears  to  be  a  few  dollars 
larger  than  the  balance  remaining  due  on  the  decree  in  the 
real  estate  foreclosure,  the  difference  being  the  amount  of 
certain  insurance  paid.  Whether  the  property  in  question 
could  be  sold  for  that  amount  alone,  we  need  not  determine, 
as  no  such  question  is  presented.  We  think  that  the  original 
opinion  is  substantially  correct,  and  the  judgment  is 

Affibmed. 
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Habris  V.  Fremont  Cottntt. 

1,  Taxes;   krhoneous  AesEssMKNT:   facta  coNaTtxuTrNa:   bemgbit  5§ 
Li.\BiLiTY  OF  coDXTV  TO  REFUND.     Id  thifl  casCi  plaintiff  was  a^essed 

with  property  belong! ugr  to  a  partBfirship^  of  which  he  was  a  member,  m 

which  property  was  leg-ally  assessed  in  another  county : — Held  k>  be  a  m  «m\ 

case  of  erroneous  asiiesHineat  merely;  that  plaintiiF'i  exclu&iFC  remedy  ^i?  _™ 

was  by  proceed  in  g9  before  the  board  of  eqnalization.  under  sect  ion  8^1  i§  © 

of  the  Code;  and  that  the  county  was  not  liable  to  refund  the  tax,  after  rGaT^csai 

payments  under  section  870  of  the  Code,  it  not  being  a  case  where  the  V^  *'^' 
tax  was  ''erroneously  or  illegally  exacted  or  paid/'  as  contemplated  by  t^ 

that  secUou,    See  opinion  for  cases  followed  and  distingTii&hed,  *** 

Appeal  ft'om  I^remont  Circuit  Court. 

Feidat,  June  6* 

Action  to  reeorer  §90  paid  by  plaintiff  to  redeem  certain 
land  from  a  tax  sale,  for  taxes  assessed  against  his  grantor  of 
the  lands.  It  is  alleged  that  the  taxes  were  erroneotisly 
assessed,  in  that  the  personal  property  upon  which  the  asaess- 
ment  was  made  belonged  to  a  copartnership  of  which  plaint- 
iff's grantor  was  a  member,  and  was  kept  in  another  cotrTit\', 
where  it  %Ta8  duly  assessed  to  the  firm  owning  it,  A  de* 
Txmrrer  to  the  petition  was  sustained.     Plaintiff  appeals, 

TF"-  P~  FergiLson^  for  appellant- 

Draper  c6  Thomell,  for  appellee. 

Beck,  J". — I.  The  amount  in  controversy  in  this  action 
being  leas  than  §100,  it  is  brought  to  this  court  upon  a  cer- 
tificate of  the  circuit  judge,  stating  the  questions  for  de- 
cision in  the  following  language: 

**  2nd-  In  case  where  a  re&ident  taxpayer  of  one  connty  ia 
erroneously  assessed  therein  with  property  belonging  to 
another  man  residing  in  another  county,  where  the  same  is 
legally  assessed  and  paid,  can  such  iirst  party  recover  back 
taxes  paid  by  bim  on  such  erroneous  assessmentj  in  an  ae- 
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tion  against  the  county,  without  appearing  first  before  the 
township  board  of  equalization  to  have  such  assessment 
corrected? 

<^  3rd.  Does  the  purchaser  of  land,  after  it  has  been  sold 
at  tax  sale  for  such  erroneous  tax,  have,  by  redeeming  from 
such  sale,  the  same  right  of  action  therefor  as  his  grantor, 
who  failed  to  go  before  the  township  board  of  equalization  to 
have  same  corrected?" 

II.  The  case  presented  by  these  questions  and  the  plead- 
ings is  that  of  an  erroneous  assessment.  The  tax  payer 
is  assessed  for  property  in  which  he  had  an  interest  as  a 
partner,  and  which  was  lawfully  assessed  to  the  firm  in 
another  county.  The  assessor  did  not  lack  authority  to  make 
the  assessment,  nor  did  he  act  in  the  matter  beyond  his  juris- 
diction. He  simply  erroneously  listed  property  to  the  part- 
ner which  was  lawfully  assessed  to  the  firm  in  another  county. 
It  may  be  regarded  as  an  over-assessment  of  property  which 
was  not  taxable  against  the  person  assessed.  BtMU  v. 
Sc/umley  39  Iowa,  293. 

III.  In  case  of  an  erroneous  assessment,  the  statute  pro- 
vides an  exclusive  remedy  by  proceedings  before  the  board 
of  equalization,  from  which  an  appeal  may  be  taken.  Code, 
§  831.  Macklot  v.  City  of  Davenport^  17  Iowa,  379;  Buell 
V.  Schaale^  39  Id.,  293;  Meyer  v.  The  County  of  Dubuque, 
43  Id.,  592;  Nugent  v.  Bates  et  al,,  51  Id.,  77. 

IV.  The  plaintifl^,  to  support  his  action,  relies  upon  Code,  § 
870,  which  provides  that  "the  board  of  supervisors  shall  direct 
the  treasurer  to  refund  to  the  taxpayer  any  tax,  or  any  portion 
of  tax,  found  to  have  been  erroneously  or  illegally  exacted  or 
paid."  This  court  has  held  that,  under  this  provision,  an  action 
will  lie  to  recover  taxes  paid,  when  there  was  a  want  of  authority 
to  levy  them  or  make  the  assessment.  Dickey  v.  The  County 
of  Polky  68  Iowa,  287.  The  section  is  not  applicable  to  the 
case  under  consideration,  which  involves  an  erroneous  assess- 
ment made  in  the  exercise  of  lawful  authority.    As  the  tax 
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appeared  regular  upon  the  aBsessment  roll  and  tax  books,  it 
was  not  "erroneously  or  illegally  exacted  or  paid." 

The  circuit  court  rightly  sustained  defendant's  demurrer  to 
plaintiff's  petition. 

Affismbd. 


142       39 


Balm  y.  Nitkn,  Sheriff,  bt  al. 

1.  PraotiLoe  in  Supreme  Court :  stidbnob  in  law  case  not  always 

REQUiBED.  An  appeal  to  this  court  in  a  law  action  will  not  be  dis- 
missed simply  because  the  record  fails  to  show  that  all  the  evidence  is 
before  the  coart,  when  there  are  questions  which  may  properly  be  deter- 
mined without  the  evidence,  or  without  all  of  it 

2.  :  IHPBBPBCT  BILL  OF  BXCBPTIONS:  MOTION  TO  DISHIBS  APPEAL. 

A  motion  to  dismiss  an  appeal  in  a  law  action,  upon  the  ground  that     i^  ^ 
there  is  no  proper  bill  of  exceptions,  will  be  overruled.    Such  question     |~^  64i| 
must  be  determined  upon  trial  in  this  court,  and  not  upon  motion.  '^^        • 

*  »  f  63     64l| 

3.  :  APPEAL  TRIED  UPON  AB8TBA0TS,  UNLESS  DENIED.     An  appel-      ^^      ^^ 

lant*s  abstract  is  taken  as  true,  unless  denied  by  appellee;  and,  where     63    64i 
the  latter  denies  not  the  oorrectness  of  the  former'B  abstract,  but  files  an     \^    ^^ 
additional  abstract,  setting  out  portions  of  the  record,  the  court  will  con- 
sider that  both  abstracts  taken  together  fairly  present  the  record,  unless 
this  is  specifically  denied,  and  will  proceed  accordingly. 

4.  Practioe:  continuance  on  account  of  subpuisb:  facts  not  wab- 

BANTiNO.  Where  certain  facts  were  pleaded  in  a  reply,  to  which  there 
was  no  objection,  but  plaintiff,  upon  the  trial,  In  order  that  he  might  be 
allowed  to  prove  such  facts  under  the  court's  rulings,  set  them  up  in  an 
amendment  to  his  petition,  held  that  the  defendant  could  not  have  been 
surprised  by  the  issue  so  made,  and  by  the  offer  to  prove  such  facts,  and 
that  it  was  error  for  the  court  to  grant  a  continuance  upon  the  ground 
of  such  alleged  surprise. 

5.  Judgment:  unauthobizbdbntbt  of  in  vacation:  toid.    A  judg- 

ment entered  by  the  clerk  in  vacation,  without  any  action  of  the  court 
authorizing  or  approving  of  such  entry,  is  void.  Toumsley  v.  Morehead, 
9  Iowa,  565,  and  Spear  r.  Fitehpairick,  37  Id.,  127,  followed. 

6. :  EVIDENCE  of:  what  is  not.    It  is  not  competent  to  prove  a 

judgment  in  any  other  way  than  by  the  production  of  ^the  proper  record 
thereof.    Oral  testimony,  and  memoranda  entered  upon  books  not  in- 
tended to  preserve  the  records  of  judgments,  are  not  competent.    Case 
V,  Plato,  54  Iowa,  64,  followed. 
Vol.  LXIII— 41 
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7.  iSxeoaton:  xtpok  toio  judoicbkt:  yoid.    An  execution  issaed  apoa 

a  void  judgment  is  itself  yoid,  and  (xmfera  no  right  upon  the  sheriff  to 
hold  property  seized  under  it.     Campbell  v,  Williams^  39  Iowa»  646, 

followed. 

8.  Beplevin:  ofpropbrtt  from  shbriff:  facts  sntitlino  plaint- 

iff TO  BBOOYERT.  The  sheriff  in  this  case,  under  an  execution  afiraiost 
the  father,  levied  upon  property  which  in  fact  belonged  to  the  son,  but 
which  he  had  lefl  in  the  father*s  possession,  under  such  circumstances 
(presumably)  as  to  render  it  liable  upon  execution  against  the  latter; 
but,  in  an  action  by  the  son  to  recover  the  property  from  the  sheriff,  it 
appeared  that  the  execution  was  void: — Held  that,  these  facts  appear^ 
ing  upon  the  trial,  the  son  was  entitled  to  judgment  for  the  property. 

Appeal  from  Lee  Circuit  Court. 

Fetoat,  Junk  6. 

AowoN  IN  BEPLEviN.  TliB  causc  was  tried  to  the  court 
without  a  jury,  and  judgment  was  rendered  for  defendant 
Plaintiff  appeals.    The  facts  of  the  case  appear  in  the  opinion. 

Newman  <b  Blakej  for  appellant. 

Van  Yalkeribv/rg  &  Hamilton^  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  is  the 
absolute  and  unqualified  owner  of  the  property  in  contro- 
versy, and  was  in  possession  thereof  when  it  was  seized  by 
the  sheriff  under  an  execution  against  one  J.  T.  Balm,  which 
constitutes  the  alleged  ground  of  detention  of  the  property. 
The  defendants  in  their  answer  deny  the  allegations  of  the 
petition,  and  aver  that  the  sheriff  levied  upon  the  property 
an  execution  issued  upon  a  judgment  in  favor  of  one  Enslow, 
who  is  made  a  defendant,  and  against  J.  T.  Balm,  which  was 
rendered  by  the  district  court  of  Lee  county.  They  farther 
allege  that  J.  T.  Balm  is  the-  owner  of  the  property,  and  that 
the  claim  of  plaintiff  thereto  is  fraudulent,  and  is  made  for 
the  purpose  of  protecting  it  from  sale  upon  the  execution. 
A  copy  of  the  judgment  is  attached  to  the  answer  as  an 
exhibit.     Replying  to   the   answer,  plaintiff  denied   "that 
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there  was  any  judgment  at  or  before  the  execution  issued,  of 
at  any  time  since  the  execution  issued." 

II.  The  defendants  move  to  dismiss  the  appeal  upon  the 
ground  that  the  abstract  does  not  purport  to  contain  all  the 
1.  PBACTicB     evidence,  that  the  judge's  certificate  does  not 

court^fevu  show  that  the  transcript  contains  all  the  evi- 
ca^not^*^^  deuce,  and  that  there  is  no  proper  bill  of  excep- 
requ&ed.  tious  presenting  the  questions  of  law  and  fact 
involved  in  the  case. 

The  motion  must  be  overruled.  We  cannot  dismiss  an 
appeal  upon  any  one  of  the  alleged  grounds.  If  it  should 
appear  in  a  law  case  that  the  evidence  is  not  all  before  us,  we 

2. tfra-   would  not  dismiss  the  appeal  when,  as  in  this 

exce^prions:     casc,  there  are  questions  that  may  be  determined 

motion  to  dls-       .    '  „     ^    .  .,  i     .        ,     i.  m, 

miss  appeal,  without  all  of  the  evidence  being  before  us.  The 
other  objections  suggested  in  the  motion,  involving  the  suffi- 
ciency of  the  contents  of  the  record  to  sustain  the  errors 
assigned  upon  it,  must  be  determed  upon  a  trial  here,  and 
not  upon  motion. 

III.  The  plaintiff  files  an  amendment  to  his  abstract, 
showing  that  it  contains  all  the  evidence,  and  that  all  ques- 
3. :ap-    tions  raised  by  him  in  the  case  are  based  upon 

upon  ab-         ruliuffs  and  proceedings  of  the  court,  presented,  in 

Bracts,  unless  ^  ^  .,«,:..        ,  , 

denied.  the  report  of  the  trial,  filed  in  the  case  by  the 

official  reporter.  The  correctness  of  the  abstract,  as  amended, 
is  not  denied  by  defendants.  It  must  be  regarded  as  admit- 
ted. In  addition  to  this,  the  defendants  file  an  additional 
abstract,  setting  out  in  full  certain  facts  of  the  record  and 
certain  evidence,  which  are  alleged  not  to  be  found  with  suffi- 
cient fullness  in  the  plaintiff's  abstract.  This  is  regarded  by 
more  than  one  decision  of  this  court  as  an  admission  on  the 
part  of  defendants  that  the  abstracts  of  plaintiff,  with  the 
additional  abstract  filed  by  the  other  party,  completely 
present  the  case. 

IV.  Upon  the  trial,  plaintiff  offered  to  prove  that  there 
was  no  judgment  upon  which  the  execution  levied  upon  the 
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property  in  qnestion  could  have  issued.     Bat  the 
continuance    court  held  that  soch  evidence  could  not  be  heard, 

on  account  of  ' 

fac&^t*  unless  plaintiflF  pleaded  specially  the  fact  he  pro- 
warranting,  posed  to  prove.  Thereupon  plaintiff  filed  an 
amendment  to  his  petition,  alleging  that,  when  the  execution 
was  issued  and  this  suit  was  commenced,  no  judgment  had 
been  entered,  and  that  it  was  in  fact  entered  in  vacatioD,  long 
after  the  commencement  of  this  action.  Thereupon  defend- 
ants moved  the  court  to  continue  the  cause,  basing  their 
motion  upon  the  absence  of  Hon.  A.  H.  Stutsman,  the  judge 
of  the  district  court,  by  whom  they  expected  to  prove  that 
the  judgment  was  entered  upon  his  order  in  open  session. 
The  defendants  showed  sufficient  reason  for  the  absence  of 
the  witness,  and  alleged  surprise  on  their  part,  for  the  reason 
that  they  had  no  notice  of  defendants'  assault  upon  the  jadg- 
ment.  The  cause  was  continued  at  the  costs  of  plaintiff^  and 
judgment  was  rendered  accordingly  against  plaintiff  for  costs, 
in  the  sum  of  $104.80. 

These  proceedings,  we  think,  were  erroneous.  Tlie  plaint- 
iff, in  his  reply  to  defendants'  answer,  denied  the  existence 
and  validity  of  the  judgment,  both  of  which  were  as  plainly 
and  directly  put  in  issue  as  they  were  by  the  amended  peti- 
tion. The  fact  is  alleged  in  each  pleading  that  the  judgment 
under  which  defwidants  justified  the  seizure  of  the  property 
did  not  exist.  As  no  objection  was  made  to  the  reply,  it 
mnst  have  been  regarded  as  putting  in  issue  the  facts  therein 
alleged,  and  these  involved  the  very  existence  of  the  judg- 
ment. It  was  not  necessary  to  repeat  the  allegations  in  an 
amended  petition.  They  had  already  been  presented,  and 
had  raised  an  issue  involving  the  sufficiency  of  the  judgment 
and  the  validity  of  the  execution.  As  this  issue  was  plainly 
raised  by  the  reply,  defendants  could  not  have  been  surprised 
upon  the  offer  being  made  to  introduce  evidence  under  it 
We  shall  also  hereafter  see  that  the  evidence  they  proposed 
to  introduce,  as  stated  in  the  affidavit  for  a  continuance  was 
incompetent. 
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V.  The  evidence  before  us  conclusively  shows  that  the 
case,  wherein  the  judgment  in  question  is  claimed  to  have 
5.  jTjDGMBirr:  been  rendered,  was  tried  December  20, 1881,  and 

entry ofin      a  verdict  ou  that  day  was  rendered  for  plaintiff, 

vacation:  ,  * 

void.  but  no  judgment  was  rendered  at  the  term.     A 

motion  for  a  new  trial  was  made,  and  it  was  held  for  decision 
in  vacation.  There  was  no  agreement  that  judgment  should 
be  entered  in  vacation,  and  no  memorandum  or  order  entered 
in  the  judge's  trial  docket  for  judgment.  Within  the  time 
in  which  the  motion  for  a  new  trial  was  to  be  decided,  and 
in  vacation,  the  judge  advised  the  clerk  of  his  decision  over- 
ruling the  motion,  and  directed  him  to  make  entry  as  noted 
in  the  trial  docket,  or  court  docket.  No  entry  of  judgment 
was  made  before  execution  was  issued,  and  none  was  entered 
Until  after  this  action  was  commenced,  and  shortly  before 
the  trial.  This  was  done  in  vacation.  No  action  of  the 
court  is  shown  authorizing  or  approving  this  vacation  entry 
by  the  clerk.  It  was,  therefore,  void.  Townsley  v.  More- 
head^  9  Iowa,  665;  Sji>ear  v.  Fitchpatriok,  37  Id.,  127. 

There  can  be  no  judgment  until  it  is  entered  in  the  proper 
record  of  the  court.  It  cannot  exist  in  the  memory  of 
6. :  evi-   the  officers  of  the  court,  nor  in  memoranda  en- 

wtiatisnot.  tered  upon  books  not  intended  to  preserve  the 
record  of  judgments.  Code,  §  2864;  Case  v.  Plato  etal., 
54  Iowa,  64.  It  is  not  competent  to  prove  a  judgment  in 
any  other  way  than  by  the  production  of  the  proper  record 
thereof. 

VI.  There  being  no  vaild  existing  judgment  when  the 
7.  EXBcu-       execution  was  issued,  it  was  void.     Campbell  v. 

?o?d  jnSg?"     WUluims  et  al.j  39  Iowa,  646.     See  Armel  v. 
menttvoid.    X€mZru77i,  47    Id.,  535.      It  follows  that    the 
levy  of  the  execution  conferred  no  right  upon  the  sheriff  to 
hold  the  property. 

VII.  The  circuit  court  found  specially  that  the  property 
was  purchased  by  the  plaintiff  while  he  was  a  minor,  and 
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kept  on  the  farm  of  his  father,  the  defendant  in 

&  RKPLKVIK  :*,  ,,  _  ,../%•  111. 

otpro^rty  executiOD,  and  that,  after  plaintiff  reached  liis 
^inSrlo^  majority,  there  was  no  change  in  the  j>o6session. 
recovery.  j|.  geems  that,  on  account  of  the  possession  of  the 
property  by  the  father,  the  court  below  held  that  it  was  sub- 
ject to  the  execution.  This  finding  of  the  court  shows  the 
right  to  the  possession  of  the  property  in  plaintiff,  when  it  is 
determined  that  the  execution  is  void,  and  the  defendants 
aannot  hold  the  property  under  it.  The  court  found  that 
plaintiff  owned  the  property,  yet  held  that,  for  the  reason 
just  stated,  it  was  subject  to  the  execution.  Upon  defend- 
ants^ claim  to  the  right  of  possession  of  the  property  being 
overthrown  by  the  determination  that  the  execution  is  void, 
plaintiff  is  entitled  to  a  judgment  for  the  property.  The 
circuit  court  should  have  held  the  execution  void,  and,  upon 
the  facts  specially  found,  it  should  have  adjudged  that  plaint- 
iff was  entitled  to  the  possession  of  the  property. 

Other  questions  discussed  by  counsel  need  not  be  consid- 
ered.   The  questions  ruled  by  us  are  decisive  of  the  case. 

Rbvsbsed. 


63    640 
I  92    440| 
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63    640i 

i^^L.«^      1.  OitieB  and  Towns  2  oraj>ino  of  strbbt:  cost  of  kot  coabokablb 

m  m\  XJPOK  OWNERS  OF  ABUTTiNO  PROPERTY.    Under  §  466  of  the  Code,  a 

I  63  645  city  may  pave  a  street,  and  assess  the  cost  thereof  apon  the  owners  of 

lilLJHL  abutting  lots.    Such  paving,  it  would  feem^  may  include  the  changing 

fS^^'i  of  grade  preparatory  to  paving*  provided  the  whole  improvement  con- 

^  siitates  but  one  undertaking,  and  the  asssessment  is  made  for  the  whole 

work.    But  it  is  not  competent,  under  said  section,  to  charge  theownen 

of  abutting  lots  for  the  grading  of  a  street,  though  such  grading  is  done 

with  reference  to  paying  the  same  at  another  time,  and 'as  a  sepante 

and  further  improvement.    Statutes  of  this  kind  are  otoaUy  coostroed 

strictly.    See  opinion  for  cases  distinguished. 

2. : : :  mabiutt  OFcrrv  fob.  The  plaintiff  cootracied 

with  the  defendant  city  to  grade  certain  streets,  and  to  take  for  his  com- 
pensation assessment  certificates  upon  owners  of  abutting  propoty. 
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The  gprading  was  done  and  the  certificates  delivered,  bat  the  property- 
owners  refused  to  pay  the  same,  and  the  city  had  no  power  (much  less 
the  plaintiff)  to  collect  these  assessments  under  the  law,  the  property 
owners  not  being  liable  for  such  improvements: — Held  that  the  contract 
amounted  to  a  guaranty  on  the  part  of  the  city  that  the  plaintiff  should 
be  paid  out  of  a  fund  which  it  had  no  power  to  create,  and  that,  the 
guaranty  failing,  it  was  liable  to  plaintiff  for  the  contract  price  of  the 
work,— it  being  such  work  as  it  had  full  power  to  contract  and  pay  for  out 
of  its  general  fand.    See  opinion  for  cases  followed  and  distinguished. 

Appeal  from  Pottawattamie  District  Court. 

Friday,  Junb  6. 

The  petition  states  that  tlie  defendant  passed  an  ordinance 
providing  that  all  charges  for  the  improvement  of  streets  and 
alleys  should  be  assessed  against  the  respective  owners  and  lots 
fronting  on  the  street  or  alley  improved,  and  should  be  col- 
lected as  provided  in  sections  478  and  479  of  the  Code,  and 
thereafter  passed  a  resolution  providing  for  a  change  of  the 
former  grade,  of  about  four  feet,  by  filling  certain  described 
streets  preparatory  to  paving;  that  the  respective  ovirners  of 
the  lots  failed  to  do  the  required  work,  and  that  the  defAud- 
ant  let  the  same  to  plaintiff,  who  did  the  grading  to  the  sat- 
isfaction of  the  defendant,  and  that  the  same  was  accepted  by 
it,  and  the  amount  due  under  the  contract  was  ascertained  by 
the  city;  that  under  the  contract  the  city  agreed  to  issue  cer- 
tificates of  assessment  against  the  owners  of  abutting  property  ' 
for  the  amount  due  the  plaintiff,  and  did  so;  that  the  plaint- 
iff demanded  payment  of  said  owners,  but  that  they  w^holly 
failed  and  refused  to  pay  the  samfe;  that  the  defendant  had 
no  power  or  authority  to  assess  the  cost  of  grading  streets 
against  the  lots,  or  the  owners  thereof;  and  therefore  judg- 
ment was  asked  against  the  city.  To  the  petition  there  was 
a  demurrer,  on  grounds  which  are  suflSciently  indicated  in 
the  opinion.     The  demurrer  was  sustained,  and  the  plaintiff 


Scott  &  Stewart^  for  appellant. 
W.  8.  Mayne^  for  appellee. 


G4S  SUPREME  COURT  OF  IOWA, 

Baoroft  t.  The  City  of  Ooimoil  Bluffs. 

Secvbb8,  J. — I.     The  allegation  that  the  citj  bad  no  power 

to  make  the  assessment  is  a  legal  conclusion,  which  cannot 

^    be  r^».rcled  as  admitted,  unless  the  facts  pleaded 
1.  CITIES  and  ^  '  '^ 

i°?J!JifS5i.  warrant  such  conclusion;  and  this  must  bedeter- 

ing  or  streets:  ' 

chargeable  mined  by  ascertaining  whether  the  requisite 
ofabuttZttg'  power  has  been  conferred  on  the  city  by  statute, 
property.  ^  .^  .^  ^^^  claimed  that  the  charter  confers 
such  power. 

There  is  some  ambiguity  in  the  ordinance,  but,  for  the 
purposes  of  this  case,  it  will  be  conceded  that  the  ordinance 
provides  that  the  charges  were  such  as  are  "contemplated  by 
sections  466,  467  and  468  of  the  Code,  and  chapter  51  of  the 
Acts  of  the  Fifteenth  General  Assembly."  (McClain's  Statutes, 
page  110.)  The  ordinance  further  provides  that  such  charges 
^'shall  be  determined  and  assessed  against  the  respective 
owners  of  lots  and  lands  fronting  on  the  street,  highway  or 
alley,  and  collected  as  provided  in  sections  478  and  479  of  the 
Code.^' 

Chapter  51  of  the  Acts  of  the  Fifteenth  General  Assembly 
has  reference  alone  to  the  improvement  of  alleys,  and  there- 
fore a  consideration  of  its  provisions  is  not  required;  and  this 
is  true  as  to  sections  478  and  479  of  the  Code,  because  the 
assessment  in  question  was  not  made  under  either.  The  or- 
dinance provides  that  the  assessment  shall  be  made  under  the 
other  sections  referred  to  therein,  and  the  same  collected  as 
provided  in  the  sections  last  named.  Section  467  refers  alone 
to  the  repair  of  permanent  sidewalks,  and  465  provides  that 
the  expense  of  grading  streets  shall  be  paid  out  of  the  general 
fund  of  the  city.  Therefore,  the  requisite  power  must  be  con- 
ferred by  section  466  of  the  Code.  It  provides  that  cities 
"shall  have  the  power  to  construct  sidewalks,  to  curb,  pave, 
gravel,  macadamize  and  gutter  any  highway  or  alley,  and  to 
levy  a  special  tax  on  the  lots  and  parcels  of  land  fronting  on 
such  highway  or  alley  to  pay  the  expense  of  such  improve- 
ment." It  will  be  observed  that  this  section  does  not  inclnde 
or  provide  for  grading  streets  or  alleys,  and  therefore  does 
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not  conflict  with  section  465.  But  section  466  does  provide  for 
paving,  and  the  resohition  contemplates  that  the  streets  were 
to  be  graded  "preparatory  to  paving.''  Now,  the  question  is 
whether  work  preparatory  thereto  is  the  paving  contemplated 
by  the  statute.  We  think  not  It  will  be  assumed  that  the 
council  in  good  faith  passed  the  resolution,  and  at  that  time 
intended  to  pave  the  streets;  but  when  or  how  was  left  to  the 
uncertain  future.  Because  the  preparatory  work  was  done, 
the  council  was  not  conclusively  bound  to  pave,  and  circum- 
stances thereafter  occurring  might  cause  the  same  council  to 
make  a  change  in  this  respect.  Besides  this,  changes  in  the 
personnel  of  city  councils  frequently  occur,  and  thus  changes 
in  the  policy  to  be  pursued  are  brought  about.  The  power 
conferred  is  to  pave,  and  not  merely  to  make  preparation  there- 
for. The  work  of  preparation  must,  of  course,  be  done  first, 
and,  in  the  discretion  of  the  council,  the  street  may  be  graded, 
and  the  latter  may,  no  doubt,  be  done  under  one  contract,  and 
the  paving  under  another.  But  the  only  power  conferred  is 
to  assess  abutting  owners  for  paving,  and  this  may  include 
the  preparatory  grading.  The  whole  mnst  be  assessed  to- 
gether, or,  if  this  be  not  true,  no  power  is  conferred  to  assess 
the  cost  of  the  grading  on  the  abutting  owner,  and  then  at 
some  future  and  uncertain  time  make  another  assessment 
for  paving.  Powers  of  this  character,  which  sometimes  are 
onerous  burdens  on  the  citizen,  and  are  assessed  against  his 
consent,  and  possibly  against  his  interest,  are  usually  strictly 
construed. 

Counsel  for  appellee  cite  and  rely  on  Buell  v.  Bally  20 
Iowa,  282;  Bohinaon  v.  The  City  of  Burlington^  50  Id., 
240,  and  Koona  v.  Lucds^  52  Id.,  177.  These  cases  are 
clearly  distinguishable.  Because  the  city  had  no  power  to 
assess  the  cost  of  grading  against  an  abutting  owner,  a  suit 
against  him  would  have  been  useless,  and  therefore  the  plaint- 
iff should  not  be  required  to  do  a  useless  thing,  or  incur  cost 
and  expense  without  any  benefit;   and  for  this  reason  he 
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Secvitbs,  J. — I.     The  allegation  that  the  city  had  no  p . 
to  make  the  assessment  is  a  legal  conclusion,  which  ca.- 
-    be  r^jarded  as  admitted,  unless  the  facts  pie. 

1.  CITIES  aucl  ^  '  * 

iiigofstr^:  warrant  such  conclusion;  and  this  must  ben 
cha^labie      mined   by    ascertaining  whether    the   req 
ofaoutttag'    power  has  been  conferred  on  the  city  by  St.. 
property.        ag  it  is  not  claimed  that  the  charter  c. 
such  power. 

There  is  some  ambiguity  in  the  ordinance,  but,  f< 
purposes  of  this  case,  it  will  be  conceded  that  the  ord' 
provides  that  the  charges  were  such  as  are  "contempla* 
sections  466,  467  and  468  of  the  Code,  and  chapter  61 
Acts  of  the  Fifteenth  General  Assembly."  (McClain's  St 
page  110.)  The  ordinance  further  provides  that  such  c^ 
^<^slia1I  be  determined  and  assessed  against  the  res^ 
owners  of  lots  and  lands  fronting  on  the  street,  high^* 
alley,  and  collected  as  provided  in  sections  478  and  479 
Code.^' 

Chapter  51  of  the  Acts  of  the  Fifteenth  General  As>^ 
has  reference  alone  to  the  improvement  of  alleys,  and 
fore  a  consideration  of  its  provisions  is  not  required;  ai 
is  true  aa  to  sections  47S  and  419  of  the  Code^  hew 
assessment  in  question  was  not  made  under  either,     '4 
diaance  provides  that  tlie  a&sessment  ehall  be  made  mu^ 
other  Bections  referred  to  therein,  and  the  same  ^oUm. 
provided  in  the  sections  last  named.    Section  4C7  relV       ' 
to  the  repair  of  permanent  side wallia,  and  4ft5  pmvi 
the  expense  of  grading  streets  slmll  be  paid  out  of  tin 
land  of  the  city.     Therefore,  the  retj^uisi  te  power  mat 
ferred  by  section  46G  of  the  Ooda.     It  provide^  * 
*^shall  have  the  powiir  ta  eouBtn^al  sidewalki^i  Km - 
gravely  niaaMlami/.e  and  gutter  mfl^H|ray  &r  ul! 
levy  a  spedal  tax  on  the  lots  r^iJ^^^^H^Unil  fri 
sticli  hijfhuray  or  ^^^^Hbf  sneh 

riH*riL*'^^|^l^^^  HHm  d«W€  \v »'        f 
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should  uot  be  required  to  bring  such  an  action  before  pro- 
ceeding against  the  defendant. 

II.  There  is  no  provision  of  either  the  xjontract  or  statute 
which  provides  that  in  no  event  shall  the  city  be  liable  to  pay 

^ . .  for  the  grading.     Adjudged  cases,  therefore,  in 

ityS  cuy*^"'  ^hich  this  fact  appears,  are  distinguishable  from 
'^'*  this  case.     The  only  provision   bearing  on  this 

question  is  in  the  contract,  to  the  eflTect  that  the  city  agreed 
to  issue  to  the  plaintiff  '^certificates  of  assessment  against  the 
owners  of  abutting  lots;"  and  it  will  be  assumed,  if  the  power 
to  make  the  assessments  existed,  that  the  plaintiff  could  collect 
the  amount  due  him  from  the  owners,  and  that  he  agreed  to 
take  such  certificates  as  payment,  in  so  far  as  the  defendant 
was  concerned.  It  may  be  said  that  the  defendant  did  not  in 
terms  agree  to  pay,  but  it  contracted,  and  the  work  was  done 
for  a  compensation  fixed  by  the  city,  and  to  its  satisfaction, 
Bnder  an  assumed  power  that  the  expense  could  be  assessed 
as  a  charge  on  the  abutting  owner,  and,  in  substance,  both 
parties  contemplated  that  payment  should  be  made  in  a  cer- 
tain manner,  or  out  of  a  designated  fund.  The  plaintiff  cannot 
be  so  paid.  The  defendant  had  no  claim  nor  demand  against 
the  abutting  owner,  nor  the  power  to  create  the  fund,  and 
yet  it  contracted  that  it  had.  In  White  v.  Snelly  5  Pick., 
425,  the  defendant  promised  to  pay  the  plaintiff  one  hundred 
dollars,  "to  be  paid  when  I  recover  of  T.  Shearman  my  de- 
mands against  said  Shearman  toward  the  land  where  I  now 
live,  to  be  paid  when  recovered  of  said  Shearman,  with  inter- 
est from  this  date;"  and  it  was  held  that,  if  it  was  established 
the  defendant  had  no  demands  against  Shearman,  the  plaint- 
iff was  entitled  to  recover. 

When  the  city  admitted  the  existence  of  a  debt,  and  issued 
certificates  of  assessment,  to  the  end  that  the  plaintiff  could 
be  paid  out  of  a  particular  fund  created  by  the  city,  it  must 
be  assumed  that  it  guaranteed,  or  by  implication  contracted, 
that  such  fund  existed,  or  that  it  had  taken,  and  had  the  power 
to  take,  the  steps  necessary  to  create  such  fund.     Now,  when 
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it  turns  oat  that  there  was  no  each  fand,  and  that  the  power  to 
create  it  did  not  exist,  it  seems  to  us  that  the  city  should  not 
and  cannot  escape  all  liability  under  the  contract,  and  it 
has  been  so  held.  Kearney  v.  City  of  Co'vington^  1  Mete., 
(Ky.,)  339;  Sleeper  v.  Bullen^  6  Kan.,  300;  Maker  v.  City 
of  Chicago^  38  Ills.,  366.  See  also  1  Dillon  Municipal  Cor- 
porations,  §  §  480,  481,  482,  (3d  Ed.,)  and  authorities  cited 
in  notes. 

There  is  a  class  of  cases  which  hold  in  substance  that,  when 
the  powers  of  a  municipal  corporation  are  defined  in  the  char- 
ter or  a  statute,  persons  contracting  with  the  corporation  are 
bound  to  know  the  extent  and  character  of  such  powers,  and 
therefore  deal  with  corporate  authorities  at  their  peril. 
Craycraft  v.  Selvage^  10  Bush,  (Ky.*,)  696;  Zottman  v.  San 
FrancisoOy  20  Cal.,  96;  Swift  v.  Williarnsburg,  24  Barb., 
427.  Conceding  the  correctness  of  these  cases,  we  do  not 
think  they  have  any  application  to  the  case  at  bar.  For,  if 
the  plaintiff  had  looked  at  the  statute,  he  would  have  ascer- 
tained that  the  city  had  the  power  to  grade  its  streets  and  pay 
therefor  out  of  the  general  fund,  and  that  it  did  not  have  the 
power  to  make  an  assessment  on  the  abutting  owner;  and  we 
think  he  had  the  right  to  conclude  that  the  city  would  and 
was  bound,  as  no  assessment  could  be  lawfully  made,  to  pay 
him  out  of  the  general  fund.  The  demurrer  should  have 
been  overruled. 

Kevebsbd. 
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Lauohlik  v.  The  Citt  of  WASHiNOTOir. 

1.  Cities  and  Towns:  acoeptanob  of  strbbt  dbdicatso  to  public 
U8b:  facts  not  constitutiko.  Section  527  of  the  Code  inxmcles,  in 
substance,  that,  before  a  street  or  alley  dedicated  by  the  owner  to  public 
use  in  a  city  shall  be  deemed  public,  the  city  council  must  accept  and 
confirm  such  dedication  by  an  ordinance  specially  passed  for  that  pur- 
pose. But  where  the  city  council,  by  resolution,  directed  its  comniittee 
on  streets  and  alleys  to  examine  the  ground  covered  by  theplat  of  a  pro* 
posed  addition  to  the  city,  and  authorized  such  committee  to  accept  the 
plat  at  their  discretion,  when  the  proprietor  should  so  change  it  as  to 
make  the  streets  sixty-six  feet  wide,  but  the  committee  did  nothing  pur- 
porting to  b3  an  acceptance  of  the  plat,  but  simply  reported  to  the  coun- 
cil that  the  ground  had  been  resurveyed,  and  the  streets  made  sixty-six 
feet  wide,  and  recommended  that  the  plat  be  accepted,  and  the  council 
**  adopted'*  the  report,  and  did  nothing  more,  held  that  this  did  not 
satisfy  the  demands  of  the  statute,  and  that  the  streets  as  shown  by  snch 
plat  did  not  become  public,  and  that  the  city  was  not  liable  for  iqjnhes 
occasioned  by  obstructions  in  such  streets. 

2. :  accept ANCB  of  dedicated  street  by  user.    If  user  is,  in 

any  case,  sufficient  to  establish  the  public  character  of  a  street  in  a  dty, 
(which  is  doubted,  see  Code,  §  527,)  such  user  must  be  shown  to  be 
open,  notorious  and  continuous  for  such  a  length  of  time  as  that  an  ac- 
ceptance on  the  part  of  the  city  can  be  presumed.  The  use  of  the  street 
by  the  public,  with  knowledge  by  the  dty,  for  two  or  three  weeks,  is  not 
sufficient. 

Appeal  from  Washington  District  CovH. 

Fbiday,  Junb  6. 

It  is  stated  in  the  petition  that  one  Smonse  laid  off  an  ad- 
dition to  the  defendant,  and  dedicated  the  streets  therein  to 
the  public,  and  that  the  defendant  accepted  snch  dedication, 
but  permitted  one  of  said  streets  to  become  obstructed, 
whereby  a  horse  belonging  to  the  plaintiff,  which  was  law- 
fully passing  along  said  street,  was  injured.  The  court  di- 
rected the  jury  to  find  for  the  defendant,  on  the  ground  that 
tliere  was  no  evidence  tending  to  show  an  acceptance  of  such 
dedication.     The  plaintiff  appeals. 
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A.  R.  Dewey  and  H.  <&  TT.  Sohojieldy  for  appellant. 

C.  C.  PtUtersoTij  for  appelee. 

Seetkks,  J. — I.  It  is  provided  by  statute  "  tliat  no  street 

or  alley,  which  shall  hereafter  be  dedicated  to  public  use  by 

the  proprietor  of  ground  in  any  city,  shall  be 

towns :  ac-      deemed  a  public  street  or  alley,  or  to  be  under  the 

cepCance  of 

street dedi-     use  or  control  of  the  city  council,  unless  the  dedi- 
cated to  nub-  •'  ' 

ilot^nstftuZ-  ^*^^o^  ^^^^^  ^^  accepted  and  confirmed  by  an  ordi- 
^'  nance  especially  passed  for  such  purpose."     Code 

§  527.  There  is  a  statute  in  Ohio  precisely  like  the  forego- 
ing, and  in  Wisby  v.  Bonte  et  al.j  19  O.  St.,  338,  it  is  »said 
that  the  statute  was  "  not  intended  as  a  limitation  upon  the 
general  power  of  the  corporation  in  regard  to  opening  and 
improving  streets,  but  as  a  restriction  of  the  power  possessed 
by  others  of  imposing  burthens  and  responsibilities  on  the 
corporation.  In  this  case,  the  ordinance  passed  by  the  city 
council  recognized  the  street  by  name,  and  ordered  its  im- 
provement  as  a  public  way.  The  passage  of  the  ordinance 
and  the  making  of  the  improvement  were  necessarily  an  ac- 
ceptance or  adoption  of  the  street  by  the  city."  Conceding, 
for  the  purpose  of  this  case,  the  correctness  of  the  foregoing 
decision,  the  case  at  bar  is  clearly,  we  think,  distinguishable 
from  it.  In  1880,  the  city  council  passed  an  ordinance 
providing,  in  substance,  that  ground  within  the  city  should 
not  be  platted  or  recorded  by  any  proprietor  thereof,  nor 
streets  or  alleys  established  therein,  unless  the  consent  of  the 
council  was  first  obtained,  and  that  all  streets  should  be  sixtv- 
six,  and  all  alleys  sixteen,  feet  wide. 

Some  time  after  the  passage  of  this  ordinance,  but  prior 
to  March  20,1882,  one  Smouse  caused  a  plat  of  his  proposed 
addition  to  the  city  to  be  prepared,  some  of  the  streets  in 
which  were  less  than  sixty-six  feet  wide,  and  presented  the 
same  to  the  council  for  acceptance.  In  relation  thereto,  the 
following  resolution  was  passed  by  the  council:     "That  the 
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committee  on  streets  and  alleys  be  required  to  have  the  county 
surveyor  ascertain  the  line  of  the  streets  running  east  through 
north-east  Washington,  and  that,  when  W.  Smouse  completes 
his  plat,  by  mating  his  streets  sixty-six  feet  wide,  the  plats  be 
accepted  at  their  discretion."  On  the  20th  day  of  June, 
1882,  the  committee  made  the  following  report  to  the  coun- 
cil: "Tour  committee,  to  whom  was  referred  matters  per- 
taining to  the  admission  of  the  proposed  addition  to  the  city, 
of  Wintield  Smouse,  would  report  that,  Mr.  Smouse  having 
resurveyed  and  platted  his  addition,  making  his  streets  and 
alleys  the  lawful  width,  w^  would  therefore  recommend  that 
his  plat  be  accepted."  The  report  was  "  adopted."  When 
this  action  was  had,  no  plat  had  been  filed  for  record,  but  one 
was  so  filed  five  days  afterwards.  The  council  at  no  time  by 
ordinance,  as  the  statute  requires,  accepted  or  recognized  the 
dedication,  except  as  above  stated. 

Conceding  that  the  council  could  and  did  confer  on  the 
committee  the  power  to  accept  the  proposed  dedication,  it 
will  be  observed  that  the  committee  did  not  do  so,  but  simply 
recommended  the  city  to  do  so,  and  that  the  city  adopted  the 
report.  But  this  was  not  equivalent  to  an  acceptance  of  any 
kind;  much  less  was  it  an  acceptance  by  ordinance.  The  re- 
port and  action  of  the  council  contemplated  that  something 
more  was  to  be  done,  when  the  plat  was  filed  for  record,  we 
must  presume;  for  it  cannot  be  presumed  that  the  city  in- 
tended by  the  action  taken  to  accept  a  plat  before  it  was  filed 
for  record.  Such  a  plat  might  be  materially  changed  before 
it  was  filed,  and  thus  disputes  would  arise.  But,  be  this  as 
it  may,  we  do  not  think  the  city  accepted,  or  intended  to  ac- 
cept, without  further  action  on  its  part,  the  imrecorded  pfat 
presented  to  the  committee. 

We  have  not  deemed  it  necessary  to  determine  whether  a 
city  can  lawfully  accept  an  addition  thereto  by  resolution,  or 
by  the  adoption  of  a  report  of  a  committee  so  recommend- 
ing, but  we  desire  to  say  that,  upon  the  passage  of  an  ordi- 
nance, the  yeas  and  nays  must  be  called  and  entered  of  record, 
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and  a  majority  of  all  the  members  elected  to  the  council 
must  vote  in  favor  of  the  ordinance,  before  it  can  be  regarded 
as  passed.  A  resolution,  however,  unless  it  is  proposed  to 
enter  into  a  contract  thereby,  may  be  lawfully  passed  by  a 
majority  of  the  members  of  the  council  present  at  the  meet- 
ing. 

II.  Counsel  for  the  appellant  contend  that  an  acceptance 
by  ordinance  is  not  essential,  but  that  it  may  be  established 

2 .  ^^     by  user.     Whether  a  user  by  the  public,  with 

deSSated^'  out  any  action  on  the  part  of  the  city,  is  suflS- 
streetbyuser.  ^^^^^^  jg  regarded  as  doubtful,  and  no  deter- 
mination  is  made  as  to  this  question,  because  we  think  the 
user  in  this  case  is  clearly  insufficient.  The  plat  was  filed 
for  record  on  March  25th,  1882,  and,  quoting  from  the  bill 
of  exceptions,  the  streets  and  alleys  ''  remained  open  to  the 
public  for  from  two  to  three  weeks,  and  were  to  some  extent 
passed  on  and  used  by  the  public."  "  Smouse  then  stretched 
fence  wires  across  the  ends  of  the  streets,  thus  reenclosing 
the  entire  tract.  These  wires  were  to  some  extent  broken 
down,  and  cattle  from  the  town  passed  into  these  streets; 
that  these  things  remained  in  this  way  until  after  the  injuries 
complained  of  by  the  plaintiflF,  and  until  about  October  1, 
1882,  when  the  wires  across  the  street  were  removed." 

Now,  the  streets  were  used  to  some  extent  by  the  public 
for  two  or  three  weeks,  and  the  defendant  had  knowledge  of 
this  fact.  Is  this  sufficient  evidence  of  an  acceptance  of  the 
proposed  addition  hy  the  city?  We  think  not.  If  user  alone 
is  sufficient  in  any  case,  we  think  it  must  be  shown  to  have 
been  open,  notorious,  and  to  have  continued  for  such  a  length 
of  time  that  an  acceptance  can  be  presumed.  No  such  pre- 
sumption can  possibly  arise  in  his  oase.  The  judgment  of 
the  district  court  is  therefore 

Affibmsd. 
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The  Statb  v.  FrrzsnocoNa. 

1.  Manslaughter ;  EzcBssryis  punishmbnt:  what  is  hot.  Defendant, 
in  the  day  time,  npon  a  public  tifcreet,  and  in  the  presence  of  by-standen, 
to  whom  he  mig:ht  have  appealed  for  protection,  was  engaged  in  an 
altercation  with  another,  who,  though  unarmed,  was  his  superior  in  phys- 
ical strength.  He  was  in  danger  of  nothing  more  than  physical  chas- 
tisement, and  this,  it  would  seem,  he  might  have  avoided.  Bat  he 
resorted  to  the  use  of  his  revolver,  and,  after  inflicting  one  mortal  woond 
upon  his  adversary,  he  followed  him  in  his  flight  and  inflicted  another:— 
Held,  upon  a  conviction  for  manslaughter,  that  a  sentence  of  six  yean  in 
the  penitentiary  was  not  excessive. 

Appeal  from  Laoas  District  Court. 

Friday,  Junb  6. 

The  defendant  was  accused  by  indictment  of  the  crime  of 
mnrder  of  the  first  degree.  On  the  trial  of  the  indictment 
he  was  convicted  of  manslanghter,  and  sentenced  to  a  term 
of  imprisonment  in  the  penitentiary;  and  from  this  jndg* 
ment  he  appeals. 

Mitchell  dh  Penickj  for  appellant 

Smith  McPheraorij  AUomey-general^  for  the  State. 

Hebd,  J. — ^The  single  proposition  urged  by  counsel  for  de- 
fendant, in  the  argument  of  this  case,  is,  that  the  punishment 
imposed  on  defendant  by  the  judgment  of  the  district  court 
is  excessiye.  We  have,  however,  as  the  statute  requires  us  to 
do,  examined  the  whole  record,  and  we  are  satisfied  by  onr 
examination  that  no  errors  prejudicial  to  the  rights  of  defend- 
ant were  committed  on  the  trial,  or  in  the  proceedings  prelira- 
inary  thereto,  and  we  are  also  satisfied  that  the  verdict  is  sus- 
tained by  the  evidence.  We  have  also  examined  the  case  with 
special  reference  to  the  matter  to  which  our  attention  was  called 
in  the  argument,  and  we  have  to  say  with  reference  to  it  that 
it  does  not  seem  to  us  that  any  injustice  is  done  the  defend- 
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ant  by  the  punishment  imposed  upon  him  bj  the  judgment. 
There  is  great  conflict  in  the  testimony  with  reference  to  tbe 
transaction  of  the  killing,  but,  putting  upon  it  the  construction 
most  favorable  to  the  defendant,  it  shows  about  the  following 
state  of  facts:  On  the  day  of  the  transaction.  Mills  (the  de- 
ceased) and  a  party  of  his  associates  went  to  the  saloon  in 
which  defendant  was  employed  as  a  bar-tender,  for  the  pur- 
pose of  creating  a  disturbance.  The  parties  at  the  time  were 
in  a  state  of  partial  into:(ication,  having  previously  drank 
largely  of  beer  at  the  place  in  which  defendant  was  employed, 
and  at  another  saloon  in  the  town.  When  they  entered  the 
saloon,  they  requested  defendant  and  another  employe  to  give 
them  more  beer,  but  this  was  refused,  for  the  reason,  as  was 
stated  at  the  time,  that  the  town  marshal  had  forbidden  the 
keepers  of  the  saloon  to  sell  the  parties  any  more  beer  on  that 
day.  At  this  the  parties  became  noisy  and  turbulent,  and 
one  of  their  number  persisted,  against  defendant's  objections, 
in  shooting  the  balls  on  a  pool-table  in  the  saloon  in  an  irreg- 
ular and  reckless  manner.  After  protesting  with  this  person 
for  some  time,  and  urging  him  to  desist  from  using  the  table 
and  balls  in  that  manner,  defendant  finally  ordered  him  to  go 
out  of  the  place,  and,  on  his  refusing  to  gOj  defendant  and  his 
brother,  who  was  in  the  saloon  at  the  time,  although  not  an 
employe  there,  attempted  to  put  him  out.  At  this  time  de- 
fendant had  a  revolver  in  his  hand;  and  his  brother  was  armed 
with  an  iron  bar  some  three  feet  in  length.  They  procured 
these  weapons  from  behind  the  bar,  immediately  before  they 
commenced  the  attempt  to  eject  the  party  from  the  room. 
They  took  hold  of  him  and  attempted  to  push  him  out  of  the 
house,  defendant  striking  him  one  or  two  blows  on  the  head 
with  the  revolver.  Another  employe  in  the  saloon,  who  was 
also  armed  with  a  revolver,  attempted  to  prevent  the  other 
members  of  Mills' party  from  interfering  with  defendant  and 
his  brother  in  their  efforts  to  put  the  man  out  of  the  house, 
but  without  success,  and  the  struggle  resnlted  in  a  general 
fight  between  the  two  parties,  in  which  defendant's  brother 
Vol.  LXIII— 42 
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was  knocked  down  and  disarmed  by  one  of  the  other  party, 
and  the  other  employe  was  also  knocked  down  and  beaten. 
In  the  melee,  defendant  and  one  of  his  party  went  ont  of  the 
saloon,  followed  immediately  by  Mills  and  the  man  who  had 
taken  the  iron  bar  from  defendant's  brother.  The  saloon  was 
in  the  second  story  of  the  building,  and,  as  these  parties 
passed  down  the  stairway,  the  man  who  came  ont  with  Mills 
struck  defendant  on  the  head  with  the  iron  bar,  inflicting  Tery 
considerable  injuries  to  him.  At  the  bottom  of  the  Btairway, 
Mills  and  the  defendant  clinched.  After  a  moment's  strug- 
gle, defendant  discharged  the  pistol.  Mills  immediately  sep- 
arated from  him,  and  started  across  the  street  on  a  ran;  de- 
fendant following  him  and  fired  two  shots  after  him.  Mills 
ran  but  a  short  distance,  when  he  fell,  and  almost  immediately 
expired.  It  was  found  that  he  had  received  two  wounds, 
either  of  which  was  mortal.  The  judgment  of  the  district 
court  is  that  defendant  be  confined  in  the  penitentiary  for  six 
years.  "We  think  this  punishment  is  not  excessive.  The 
struggle  between  him  and  Mills  took  place  in  the  open  street 
in  the  middle  of  the  day,  in  the  presence  of  a  large  number 
of  people.  Mills,  although  superior  to  defendant  in  physical 
strength,  was  unarmed.  That  defendant  was  not  in  such  im- 
minent peril  as  to  justify  the  resort  to  a  deadly  weapon  is 
clear.  The  most  that  can  be  said  is  that  he  was  in  danger  of 
receiving  physical  chastisement,  and  there  is  no  doubt  that,  if 
he  had  desired  to  avoid  the  conflict,  he  would,  upon  appeal- 
ing to  the  by-standers,  have  been  protected  from  that  danger. 
Instead  of  taking  that  course,  however,  he  resorted  to  the  use 
of  his  revolver,  and,  after  having  inflicted  one  fatal  wound 
on  the  person  of  his  adversary,  he  followed  him  in  his  flight, 
and  inflicted  another.  We  think  his  conduct  indicated  an 
entire  recklessness  of  consequences,  and  that  the  best  interests 
of  society  demand  that  he  should  be  punished  with  some 
degree  of  severity.  The  judgment  of  the  district  court  is, 
therefore, 

Affibmed. 
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1.  Officer :  holding  bt  appointment  not  iiB3f oyablb  at  plbasurb. 
Under  section  6,  article  11,  of  the  constitution  of  Iowa,  "all  persons 
appointed  to  fill  vacancies  in  office  shall  hold  until  the  next  general 
election,  and  until  their  successors  are  elected  and  qualified/*  It  is 
accordingly  held  that  a  board  of  supervisors  has  no  power  to  remove 
from  office,  at  their  pleasure,  one  whom  they  have  appointed  to  fill  a 
vacancy  occurring  in  the  office  of  sheriff  of  their  county. 

Appeal  from  Shelby  District  Court. 
Fbidat,  June  6. 

This  action  was  brought  under  the  provisions  of  chapter  6, 
title  20,  of  the  Code,  to  test  the  right  of  defendant  to  hold 
and  exercise  the  office  of  sheriff  of  Shelby  connty. 

It  is  alleged  in  the  petition  that  Eedfield,  the  relator,  was, 
on  the  twenty-sixth  of  December,  1882,  dnly  and  legally 
appointed  sheriff  of  said  county,  to  fill  the  vacancy  in  said 
office  occasioned  by  the  death  of  H.  W.  Patterson,  who,  at 
the  time  of  his  death,  was  the  legally  elected  and  qualified 
sheriff  of  said  county,  and  that  on  the  sixth  day  of  Jnne, 
1883,  the  defendant  unlawfully  entered  into  and  usurped  said 
office,  and  continues,  without  any  legal  warrant,  to  exercise 
the  same,  by  serving  and  executing  the  writs,  processes  and 
orders  of  the  courts  of  said  county,  and  by  receiving  the 
profits  and  emoluments  of  said  office.  And  the  prayer  is 
that  he  be  required  to  show  by  what  warrant  or  authority  he 
assumes  to  hold  said  office,  and  that  he  be  ousted  and  ex- 
cluded therefrom. 

The  answer  of  the  defendant  admits  that  a  vacancy  oc- 
curred in  said  office  by  the  death  of  said  Patterson,  and  that 
the  board  of  supervisors  of  the  county,  at  the  time  named  in 
the  petition,  appointed  said  Bedfield  to  the  office,  and  that 
he  duly  qualified.  But  it  avers  that  the  board  of  supervisors, 
on  the  sixth  day  of  Jnne,  1883,  as  they  had  the  l^al  right 
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to  doy  removed  said  Redfield  from  said  office,  and  .appointed 
defendant  thereto;  that  he  has  dnlj  qaallfied,  and  that  he 
entered  npon  and  continues  to  discharge  the  dntiee  of  said 
office  by  virtue  of  such  appointment. 

A  transcript  of  the  order  of  the  board  of  sopervisors,  under 
which  defendant  claims  to  hold  the  office,  is  attached  to  the 
answer  as  an  exhibit,  and  it  is  as  follows: 

<<  On  motion  the  action  of  the  board  in  the  appointment  of 
0.  0.  Redfield  as  sheriff,  to  fill  vacancy,  at  a  special  meeting 
on  December  26, 1882,  shall  be,  and  the  same  is  hereby,  re- 
voked, to  take  effect  npon  return  of  notice  served  upon  him, 
and  that  T.  W.  Chatbum  is  hereby  appointed  to  fill  vacancy 
caused  by  this  action,  to  take  effect  at  once,  on  presentation 
of  bond  and  approval  of  the  same." 

And  it  is  shown  by  a  further  exhibit  that  a  notice  of  tiiis 
action  was  served  on  the  relator  on  the  same  day  on  which 
the  action  was  had.  A  demurrer  to  this  answer  was  sus- 
tained, and,  the  defendant  electing  to  stand  thereon,  final 
judgment  was  entered  establishing  the  right  of  tbe  relator  to 
the  office.    Defendant  appeals. 

J.  E.  Weaver  and  Piatt  Wioksj  for  appellant. 

Beard  dh  Myerly^  for  appellee. 

Reed,  J. — ^The  board  of  supervisors  adopted  the  <H*der  for 
the  removal  of  the  relator  from  the  office,  without  any  formal 
charge  or  oomplaint  having  been  preferred  against  him.  It 
does  not  appear  that  he  had  any  notice  of  the  proceeding 
until  after  the  order  was  adopted,  nor  does  it  appear  npon 
what  ground  or  for  what  cause  the  board  assumed  to  remove 
him.  We  will  assume,  then,  that  the  board  proceeded  on 
the  theory  that  they  had  the  power  and  right  to  remove  him 
from  the  office  at  their  pleasure.  Indeed,  the  claim  here 
urged  in  support  of  their  action  is  that,  having  appointed 
him  to  the  office,  the  power  to  remove  him  therefrom  at  their 
pleasure  is  conferred  upon  the  board  by  section  787  of  the 
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Code.  The  section  is  as  follows:  <<A  person  appointed  as 
herein  contemplated  may  be  removed  by  the  ofScer  appoint- 
ing. And  no  person  can  be  appointed  who  has  been  removed 
fipom  oflSce  within  one  year.** 

It  occors  in  the  chapter  of  the  Code  which  relates  to 
vacancies  in  civil  offices,  and  to  the  manner  in  which  sach 
vacancies  are  to  be  iilled.  It  is  provided  in  the  preceding 
sections  of  the  chapter,  that  an  office  becomes  vacant  on  the 
happening  of  either  one  of  a  number  of  enumerated  events, 
before  the  expiration  of  the  term  of  such  office,  and  that 
vacancies  in  any  of  the  county  offices  are  to  be  filled  by  the 
board  of  supervisors.  Whatever  powers,  then,  are  conferred 
by  the  section  with  reference  to  the  removal  from  office  of  a 
person  who  has  been  appointed  to  fill  a  vacancy  in  the  office 
of  sheriff,  are  to  be  exercised  by  the  board  of  supervisors. 

The  single  question  presented  by  the  record  is,  whether 
the  board  had  the  power  to  remove  the  relator  from  the  office 
in  the  manner  in  which  they  attempted  to  remove  him;  and 
we  have  to  say  that  in  our  opinion  they  possessed  no  such 
power. 

The  tenure  of  office  of  persons  appointed  to  fill  vacancies  in 
office  is  prescribed  and  defined  by  section  6  of  article  11  of 
the  constitution  of  the  state.  This  section  is  as  follows:  <^In 
all  cases  of  ejection  to  fill  vacancies  in  office  occurring  before 
the  expiration  of  a  full  term,  the  person  so  elected  shall  hold 
for  the  residue  of  the  unexpired  term,  and  all  persons  ap- 
pointed to  fill  vacancies  in  office  shall  hold  until  the  next 
general  election,  and  until  their  successors  are  elected  and 
qualified." 

It  seems  to  us  that  there  can  be  no  doubt  or  dispute  as  to 
the  meaning  and  effect  of  this  language.  The  section  ex- 
plicitly defines  and  prescribes  tbe  term  of  office  of  a  person 
who  is  appointed  to  fill  a  vacancy  in  an  office. 

When  the  relator  was  appointed  to  fill  the  vacancy  oc- 
casioned by  the  death  of  Patterson,  the  term  of  office  which 
he  took  by  virtue  of  such  appointment  extended  to  the  time 
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of  the  general  election  in  t}ie  year  1883,  and  until  the  elec- 
tion and  qualification  of  his  Buccessor.  The  board  had  no 
power  to  appoint  ibr  a  term  either  longer  or  ahorter  than 
that  Their  only  power  in  the  premieeB  was  to  fill  the 
yacancy.  Section  783«  But,  when  the  appointment  was 
made,  the  term  of  office  of  the  appointee  was  prescribed  by 
this  section  of  the  constitution,  and  he  acquired  the  right  to 
hold  and  exercise  the  office  and  enjoy  its  emoluments  during 
the  whole  of  such  term.  The  language  of  the  section,  that 
he  <^shall  hold  until  the  next  general  election,"  excludes  the 
idea  that  his  term  of  office  can  be  made  to  depend  on  the 
will  or  pleasure  of  those  who  appointed  him  to  it.  It  im- 
ports rather  that  he  holds  the  office  by  a  certain  title,  and  for 
a  definite  term. 

It  is  not  doubted  that  he  accepted  the  office  subject  to  the 
right  of  the  state  to  have  him  removed  for  any  of  the  causes 
which  by  law  are  made  grounds  for  the  removal  from  office 
of  a  public  officer.  But  these  causes  for  removal  are  all 
defined  by  statute.  Section  746.  As  it  is  not  claimed  that 
the  removal  was  made  for  any  of  the  causes  enumerated  in 
said  section,  we  need  not  enquire  whether  the  board  of  super- 
visors have  the  power  to  remove  him  for  those  causes.  We 
are  well  satisfied  that  they  had  no  power  to  remove  liim  at 
their  mere  pleasure;  and,  as  this  is  the  only  groiyid  on  which 
they  assumed  to  make  the  order  of  removal,  it  is  void.  The 
judgment  of  the  district  court  is,  therefore, 

Affibmsd. 
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KiBBT  BT  AL  Y.  GOLD  BT  AL. 

1.  Trust :  BvmKircE  establishing:  title  to  real  estate.  Upon  con- 
sideration of  the  evidence  in  this  case,  (see  opinion,)  held  that  it  justified 
the  conrt  below  in  concluding  that  the  real  estate  in  question  was  pur- 
chased by  plaintifiPs*  ancestor,  but  that  the  title  was  wrongfully  taUcen 
to  one  of  defendants,  and  that  he  was  rightfully  decreed  to  hold  it  in 
trust  for  plaintififs,  and  to  convey  it  to  them,  and  to  account  for  the 
rents  and  profits. 

Apjpeal  from,  Shelby  District  Court. 

Fbiday,  June  6. 

Action  in  cliancery,  wherein  plaintiffs  claim  that  certain 
real  estate,  the  title  of  which  is  in  one  of  the  defendants,  is  in 
law  held  in  trust  for  them,  and  ask  a  decree  so  declaring,  as 
well  as  requiring  a  conveyance  of  the  property  to  them,  and 
an  accounting  for  the  rents.  Ths  relief  sought  by  plaintiffs 
was  allowed  by  the  decree  of  the  district  court,  from  which 
defendants  appeal. 

Smith  <&  Cullison  and  D.  S.  Irwiuy  for  appellants.. 

Piatt  Wicks  and  Macj/  <&  Gammon^  for  appellees. 

Beck,  J. — I.  The  plaintiffs  are  the  heirs  of  Q^orge  Kibby, 
deceased,  who,  they  allege  in  their  petition,  entered  into  a 
written  contract  with  the  Western  Town  Lot  Company  to 
purchase  a  lot  in  the  town  of  Irwin.  By  the  terms  of  the 
contract,  an  installment  of  the  purchase-money  was  to  be  paid 
upon  the  execution  of  the  contract,  and  upon  the  payment  of 
other  installments  and  the  erection  of  a  building  upon  the 
lot,  a  deed  was  to  be  executed  for  the  property.  After  a  cer- 
tain  installment  was  paid  and  the  building  was  erected,  Kibby 
died.  The  contract  for  the  purchase  of  the  lot  fell  into  the 
hands  of  defendants,  or  some  one  of  them,  who,  it  is  alleged, 
fraudulently  cansed  an  assignment  thereof  to  be  forged,  trans- 
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ferring  the  contract  to  0.  J.  Kimball,  one  of  the  defendants. 
Under  this  assignment,  a  deed  was  procnred  to  the  defendant 
jnst  named,  executed  by  the  Town  Lot  Company. 

The  defendants  claim  that  W.  P.  Eimball,  one  of  tiieir 
number,  made  the  contract  for  the  purchase  of  the  lot  in  tbe 
name  of  one  of  the  plaintiffs,  a  son  of  George  Eabby,  and 
bearing  the  same  name,  and  that  the  assignment  of  the  con- 
tract was  made  bj  him.  Thej  claim  that  the  payments  pro- 
vided by  the  contract  were  made  by  this  defendant,  or  one  of 
the  other  defendants,  to  whom  the  deed  was  made  by  tbe 
Town  Lot  Company.  The  plaintiffs  admit  that  all  the  pay- 
ments had  not  been  made  by  their  ancestor  before  his  death, 
but  they  tender  payment  of  the  amount  he  should  have  paid. 

II.  The  controlling  question  in  the  case  is  one  of  fact  It 
is  this:  Was  the  contract  and  purchase  of  the  lot  made  by  W. 
P.  Eimball  in  his  own  right,  or  were  they  made  by  or  for 
George  Eibby,  deceased!  The  evidence  is  conflicting.  W. 
P.-  Eimball  testifies  positively  in  support  of  his  theory  of  tbe 
case,  and  is  supported  by  several  witnesses.  The  plaintiff, 
George  Eibby,  claims  positively  that  the  land  was  purchased 
in  his  name  as  testified  by  Eimball,  and  positively  denies  tbat 
he  executed  the  assignment  on  the  contract  The  weight  of 
testimony  so  far  is  decidedly  with  defendants.  But  the  scale 
is  turned  upon  the  consideration  of  other  matters,  which  may 
be  briefly  stated. 

III.  George  Eibby,  the  father,  in  his  life-time,  and  W. 
P.  Eimball  entered  into  a  contract,  whereby  the  first  named 
was  bound  to  furnish  a  store  building,  and  an  amount  of  money 
to  be  expended  in  the  purchase  of  a  stock  of  merchandise,  to 
be  used  in  establishing  a  business  which  should  be  conducted 
by  Eimball.  The  building  erected  on  the  lot  in  controversy 
was  used  in  the  business  contemplated  by  this  contract  and 
carried  on  thereunder.  Eimball  had  charge  of  th^  business, 
and  it  does  not  appear  that  he  claimed  belbre  Eibby's  death 
that  the  contract  had  not  been  fully  complied  with.  The  pur- 
chase of  the  lot  by  Eibby,  and  the  removal  of  a  building  there- 
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on,  which  was  done,  was  in  accord  with  the  requirements  of 
the  contract  This  is  a  circumstance  strongly  supporting 
plaintiffs'  theory  of  the  case.  Defendants'  daim^  that  the 
contract  was  made  in  the  name  of  young  George  Kibby,  at 
the  time  a  minor,  utterly  lacks  the  support  of  reason.  We 
have  heard  no  sensible  explanation  of  such  an  act  It  is  said 
that  defendant,  W.  P.  Kimball,  wished  to  put  the  property 
out  of  the  reach  of  a  creditor.  But  no  reason  is  given  why 
he  chose  the  minor  for  a  fence. 

In  support  of  plaintiffs'  theory  of  the  transaction,  it  is 
shown  that  Kimball  admitted  to  more  than  one  witness  that 
Kibby,  senior,  purchased  the  property.  Considering  all  the 
£ftots  and  circumstances,  we  reach  the  conclusion  that  the  lot 
was  purchased  by  plaintiffs'  ancestor,  and  that  they  are  entit- 
led to  the  relief  awarded  to  them  by  the  district  court 

To  discuss  fully  the  evidence  in  the  case,  and  reply  to  the 
positions  relied  upon  by  defendants'  counsel,  would  require 
a  prolix  opinion  that  would,  without  profit  to  any  one,  occupy 
great  space  in  our  records  and  reports.  It  has  not  been  our 
habit  to  discuss  the  evidence  in  cases  of  the  kind,  where  facts 
only  are  involved.  For  this  reason  we  dispose  of  the  case 
with  the  foregoing  brief  consideration. 

Affibmbd. 


KiBBT,  Adh'x,  v.  Ktktball  et  al. 

1.  Aooounting:  bvidbhcb  oonsiderbd.   The  evidence  in  this 

beinff  an  action  for  an  aocoanting<— considered,  and  held  to  justify  the 
judgment  for  plaintiff  rendered  in  the  court  below. 

Appeal  from  Shelby  District  CovH. 

Fbiday,  Jitnb  6. 

It  is  alleged  in  the  petition  that  George  Kibby,  plaintiff's 
intestate,  and  defendant,  W.  P.  Kimball,  entered  into  a  con- 
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tract,  whereby  Baid  Kibby  agreed  to  fnmifih  the  sum  of  $1,- 
200  with  which  to  purchase  a  stock  of  merchandise,  to  be  put 
into  a  mercantile  business  to  be  established  and  carried  on  I^ 
him  at  the  town  of  Irwin,  said  business  to  be  under  thecon> 
trol  and  management  of  said  defendant;  that,  after  the  enter- 
prise was  started  and  had  been  carried  on  for  some  tin^  a 
partnership  was  formed  under  the  name  and  style  of  C.  J. 
Kimball  &  Sons,  composed  of  said  W.  P.  Kimball  and  his 
father,  C.  J.  Kimball,  and  his  brother,  Thomas  Kimball,  and 
that  this  partnership  contracted  with  said  Oeorge  Kibby  for 
the  purchase  of  said  stock  of  goods,  and  agreed  to  pay  him 
therefor  the  amount  of  the  capital  originally  invested  by  him 
in  the  business,  and  to  assume  and  pay  all  the  outstanding 
debts  and  liabilities  which  had  been  contracted  in  carrying 
on  the  business;  and  that  defendants  had  neglected  and  re- 
fused to  pay  either  the  amount  of  said  capital  or  said  out- 
standing debts,  but  that  plaintiff,  as  administratrix  of  the  estate 
of  said  Kibby,  has  been  compelled  to  pay  a  large  amount  of 
said  debts.  The  prayer  is  for  an  accounting  between  the 
parties,  and  that  plaintiff  have  judgment  for  the  amount 
which  shall  be  found  due  the  estate.  The  answer  of  the  de- 
fendants is  a  general  denial.  The  action  was  tried  as  an 
equitable  action.  The  district  court  entered  judgment  against 
defendant,  W.  P.  Kimball,  but  denied  any  relief  as  against 
the  other  defendants.     Plaintiff  appeals. 

Macy  <fe  Gammon  and  Piatt  Wicksj  for  appellant. 

Smith  ds  Cullison^  for  appellees. 

Reed,  J. — ^The  case  presents  two  questions  of  fact  for  our 
determination,  viz,  (1)  whether  the  firm  of  C.  J.  Kimball  & 
Sons  was  a  party  to  the  contract  by  which  Kibby  disposed  of 
the  stock  of  merchandise,  or  became  liable  to  him  for  the 
consideration  which  was  agreed  to  be  paid  him  therefor;  and 
(2)  whether  the  judgment  of  the  district  court  against  W.  P. 
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Kimball  is  for  the  fall  amoant  of  the  indebtedness  created 
by  said  contract. 

With  reference  to  the  first  question,  we  deem  it  sufficient 
to  say  that  the  evidence  satisfactorily  shows  that  the  con* 
tract  was  made  by  Kibby  with  W.  P.  Kimball,  and  that  the 
partnership  of  G.  J.  Kimball  &  Sons  was  not  formed  until 
some  time  after  the  contract  was  entered  into;  and  it  does  not 
appear  that  W.  P.  Kimball  assumed  by  the  contract  to  bind 
either  of  the  other  persons  who  subsequently  composed  the 
firm,  or  that  he  had  any  authority  to  bind  them.  The  allega- 
tion of  the  petition  is  that,  by  the  terms  of  the  contract,  the 
purchaser  of  the  goods  agreed  to  pay  to  Kibby  the  amount 
of  the  capital  which  he  had  invested  in  the  business,  and  to 
assume  and  pay  the  outstanding  debts  and  liabilities  which 
had  been  contracted  in  the  prosecution  of  the  business.  The 
evidence  establishes  that  W.  P.  Kimball  agreed  to  pay  the 
outstanding  debts,  but  is  insufficient,  we  think,  to  establish 
that  he  agreed  to  pay  the  $1,200  invested  in  the  business. 

There  is  no  evidence  with  reference  to  the  terms  of  tlie  con- 
tract, except  certain  statements  and  admissions  said  to  have 
been  made  by  Kimball  with  reference  to  the  transaction; 
and  it  is  not  proven  that,  in  any  of  these  statements,  he  ad- 
mitted that  he  was  to  pay  said  sum.  The  judgment  of  the 
district  court  is  for  the  full  amount  of  the  debts  which  plaint- 
iff has  been  compelled  to  pay,  and  we  think  that  this  is  all 
the  evidence  shows  is  due.  The  judgment  of  the  district 
court  is,  therefore, 

Affibmsd. 


668  SUPREME  OOURT  OF  IOWA, 

Toong  T.  Heater. 


Young  v.  Hsateb. 

1.  Domestio  Belationi:  obatuitous  buppobt  ov  chiij>:  facts 
ooNBTiTomro.  Where  plaiiitiff  took  and  agreed  to  care  for  an  faSuit 
child  of  defendant  for  an  indefinite  time»  for  no  other  ocnnpenaation  than 
the  todely  and  serrices  of  the  child,  and,  after  tome  eight  yeazs,  ibe 
▼olantarily  gave  the  child  ap  to  defendant,  with  the  anderstaiiding  that 
the  contract  was  at  an  end,  and  made  no  claim  for  compensatioii  till  more 
than  a  year  afterwards,  held  that  she  coold  not  recover. 

Appeal  from,  Crawford  District  Court. 

Fbiday,  June  6. 

This  is  an  action  at  law,  in  wliich  the  plaintiff  claims  of 
the  defendant  some  $1,800  for  services  and  expenses  in  keep- 
ing and  maintaining  a  minor  child  of  the  defendant  for  some 
eight  years.  There  was  a  trial  bj  jnrj,  and  a  verdict  and 
judgment  for  the  defendant.    Plaintiff  appeals. 

Cardell  €&  Shortley^  for  appellant 

McDuffie  (&  Howard^  for  appellee. 

BoTHBOOE,  Ch.  J. — After  the  introduction  of  the  evidence 
in  the  case,  the  court  instructed  the  jury  to  return  a  verdict 
for  the  defendant,  upon  the  ground  that  there  was  no  warrant 
in  the  evidence  to  sustain  a  verdict  for  the  plaintiff. 

It  a])pears  from  the  evidence  that  the  defendant's  wife  died 
in  the  year  1870,  and  that  the  child  in  question  was  then 
but  a  few  months  old.  Sometime  afterwards,  an  arrange- 
ment was  made  between  the  plaintiff  and  defendant,  by  which 
plaintiff  took  the  child  and  kept  it  until  it  was  one  year  old, 
at  an  agreed  compensation,  which  was  fully  paid.  After- 
wards  an  arrangement  was  made  by  which  the  plaintiff  under- 
took  to  keep  and  maintain  the  child  without  any  money  com- 
pensation to  be  paid  by  the  defendant.  The  sole  considera- 
tion for  such  keeping  and  maintenance  was  to  be  the  society 
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of  the  child,  and  its  services  to  the  plaintiff.  How  long  this 
arrangement  was  to  continue  is  a  matter  of  dispute  between 
the  parties.  Thd  plaintiff  claims  that  she  made  a  contract 
with  defendant  bj  which  she  was  entitled  to  keep  the  child 
until  it  should  arriye  at  the  age  of  eighteen  years.  The 
defendant  claims  that  no  time  was  fixed  when  the  contract 
was  to  be  at  an  end.  If  this  were  all  the  evidence  touching 
the  rights  of  the  parties,  the  case  should  not  have  been  taken 
from  the  jurj.  But  it  appears  that,  after  the  lapse  of  some 
years,  the  defendant  desired  to  take  the  care  of  the  child,  he 
having  again  married  and  provided  a  home  for  it.  An 
arrangement  was  then  made  between  the  parties,  by  which 
the  plaintiff  surrendered  the  custody  of  the  child  to  the 
defendant,  and  we  think  the  evidence  conclusively  shows  that 
the  surrender  was  made  voluntarily,  and  with  the  under- 
standing that  the  contract  was  at  an  end,  and  that  there  was 
tlien  no  expectation  that  any  claim  would  be  made  by  the 
plaintiff  for  past  services  in  caring  for  the  child.  It  appears 
that  the  plaintiff  was  perfectly  willing  to  surrender  the  child; 
that  she  prepared  her  to  go  by  furnishing  her  a  trunk  and 
packing  her  clothing  and  playthings  therein.  The  plaintiff 
in  her  testimony  admitted  that  she  was  willing  to  let  the 
child  go,  "provided  she  went  with  her  own  free  will"  aufl 
that  "she  (the  child)  wanted  to  go."  "No  claim  was  made  by 
plaintiff  for  any  compensation  at  that  time,  nor  for  more  than 
a  year  afterwards.  We  think  that,  under  these  undisputed 
facts,  the  court  correctly  advised  the  jury  to  return  a  verdict 
for  the  defendant 

Afiibicbd* 
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Benson  v.  Connoes. 

1.  Water-oonnes:  dbcrbb  in  relation  to:  construction  op.  A 

decree  enjomiBir  defendant  from  obstructing  the  flow  of  water,  and 
which  found  that  there  was  a  ** water-channel/*  a  ''natural  <Aannri," 
and  the  "natural  flowof  water  therein/'  held  condnsiye,  aa  between  the 
parties,  that  it  was  a  natural  stream,  and  not  a  mere  sui&oe-waterduuh 
nel. 

2.  Former  Aujndioation :  what  paotb  bstabushbd  bt.    Where  the 

court  finds  that  **the  equity  of  the  case  is  with  the  plaintiff,**  and  rai- 
ders its  decree  accordingly,  this  is  equivalent  to  finding  that  the  allega- 
gations  of  the  petition  are  true,  at  Jeast  so  far  as  necessary  to  entitle 
phiintiff  to  the  relief  awarded. 

8.  Water-courses:  dbcrer restrainino  diybrsionof:  vo  bar  to 

SUBSBQUBNT  ACTION  FOR  DAMAGES:  RB8  ADJUDICATA.  A  deCTBe  re- 
straining defendant  from  diverting  water  from  its  natural  channel*  so  as 
to  cause  it  to  flow  over  plaintiff 's  land,  is  no  bar  to  a  subsequent  actioo 
for  damages  caused  to  plaintiff  by  defendant's  neglect  to  observe  the  in- 
junction, although  damages  were  also  claimed  in  the  first  action;  hot, 
where  the  nature  of  the  channel  and  the  fiiict  of  the  diversion  have  been 
already  adjudicated  in  the  ixgunction  case,  the  jury  may  properly  be  in- 
structed, in  the  subsequent  case,  that  they  have  nothing  to  do  except  o 
ascertain  the  amount  of  plaintiff 's  damages,  if  any. 

Appeal  from  Casa  CirctiU  Cov/rt. 

Friday,  June  6. 

The  plaintiff  and  the  defendant  own  adjoining  farms.  In 
1877,  the  plaintiff  eommeneed  an  action  for  damages  against 
the  defendant  for  changing  the  natural  flow  of  the  water  from 
defendant's  premises  upon  and  over  the  plaintiff's  land,  and 
tor  an  injunction  to  restrain  the  defendant  from  thereafter 
diverting  a  water-course  from  its  natural  channel,  so  as  to 
overflow  and  run  upon  plaintiff's  farm.  A  temporary  in- 
junction was  granted,  and,  upon  the  final  hearing  of  the  cause, 
the  injunction  was  made  perpetual  at  the  defendant's  cost, 
No  award  of  damages  was  made.  This  action  was  commenced 
in  1881  for  damages  for  the  alleged  violation  of  the  injunc- 
tion in  continuing  to  flow  said  water  on  plaintiff's  land,  by 
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keeping  open  a  certain  ditch  or  channel.  The  defendant 
answered  by  denying  generally  each  and  every  allegation  of 
the  petition.  There  was  a  trial  by  jnry,  and  a  verdict  and 
judgment  for  the  plaintiff.     Defendant  appeals. 

L.  L.  DeLano  and  E.  Willardy  for  appellant 

A.  S.  Churchilly  for  appellee. 

EoTHROOK,  Ch.  J. — There  is  contention  between  the  par- 
ties  as  to  what  was  adjudicated  between  them  in  the  former 
1.  WATBB-  action.  The  decree  in  that  case  was  as  follows: 
cS^l^reia-  "Be  it  remembered  that,  on  this  second  day  of 
struction  of.  this  term,  this  16th  day  of  April,  1878,  this  cause 
coming  on  to  be  heard,  and  the  court  being  advised  in  the  prem-' 
ises,  the  court  finds  from  the  allegations  of  the  parties,  proofs 
in  the  case,  and  the  agreement  of  the  parties,  that  the  equity 
of  the  case  is  with  the  plaintiff.  And  it  is  therefore  ordered 
and  decreed  that  the  injunction  heretofore  issued  be,  and  the 
same  is,  made  perpetual,  and  said  defendant  is  perpetually  and 
forever  enjoined  from  diverting  the  water-course  and  water 
therein  on  the  southeast  \  of  the  northwest  J  of  section  29, 
township  77,  range  86,  in  Oass  county,  Iowa,  from  its  natural 
course,  running  in  a  south  and  southeast  direction  across  said 
land,  and  from  turning  the  water  from  said  land  through  any 
artificial  channel,  or  otherwise,  upon  the  land  of  plaintiff,  and 
from  interfering  with  plaintiff  in  his  lawful  and  proper  efforts 
to  return  said  water  to  the  natural  channel  and  course  through 
said  land  of  defendant  and  off  plaintiff's  land,  and  in  confin- 
ing said  water  to  the  original  channel  on  and  over  defendant's 
lands;  and  defendant  is  hereby  enjoined  from  obstructing 
said  original  channel,  and  from  keeping  the  same  obstructed, 
and  from  so  plowing  or  ditching  his  land  as  to  cause  the  said 
water  to  leave  the  said  original  channel  and  flow  upon  or 
across  said  lands  of  plaintiff." 

The  court  instructed  the  jury  to  the  effect  that  the  decree 
settled  conclusively  the  fact  that  a  natural  water-course  ex- 
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isfced  on  defendant's  land,  and  that  said  water-coarse  did  not 
originallj  enter  or  flow  upon  the  plaintiff's  land;  and  XbzX 
the  decree  and  record  in  the  case  settled  and  established  the 
fact  that  the  water-course  was  wrongfully  diverted  by  defend- 
ant to  and  upon  the  plaintiff's  land;  and  that  the  only  ques- 
tion for  the  jury  to  determine  in  this  case  was  the  amount  of 
damages,  if  any,  to  which  the  plaintiff  was  entitled. 

The  defendant  excepted  to  these  instructions,  and  now  in- 
sists that  it  was  not  determined  in  the  decree  that  there  wsb 
a  natural  water-course  over  the  defendant's  land;  and  it  is 
claimed  that  the  evidence  in  the  case,  at  best,  shows  that  the 
water,  the  flow  of  which  is  complained  of,  was  nothing  bnt 
surface  water.  We  think  this  claim  cannot  be  sustained  under 
the  record  and  decree  in  the  injunction  suit. 

It  appears  to  us  to  be  beyond  question  that  the  court  in  its 
instructions  properly  and  correctly  construed  the  decree.  It 
cannot  fairly  be  claimed  that  the  court,  in  the  language  of 
the  decree,  in  describing  a  "water  channel,"  and  the  natural 
flow  of  water  therein,  and  the  "natural  channel,"  meant 
thereby  to  be  understood  as  describing  the  course  and  flow  of 
mere  surface  water.  And  all  the  evidence  introduced  in  the 
case  at  bar  upon  the  question  as  to  the  character  of  the  water 
course,  whether  that  of  a  natural  stream  or  a  mere  sur&ce- 
water  channel,  was  wholly  immaterial,  because  that  question 
was  adjudicated  in  the  former  action. 

!N'ext,  it  is  claimed  that  the  decree  did  not  establish  the 
fact  that  the  water-course  was  wrongfully  diverted  by  defend- 
3.  FOBMKB      ^^^  ^  ^^^  upon  plaintiff's  land.     We  think  it  did 
^^M  f^^*^ '  80  determine.     It  found  that  the  equity  of  the  case 
by.  was  with  the  plaintiff,  which  was  equivalent  to 

findii^  that  the  allegations  of  his  petition  necessary  to  main- 
tain the  action  were  true.  But  it  is  urged  that,  because  there 
were  no  damages  awarded  to  the  plaintiff  in  the  former  action, 
the  court  must  have  determined  that  the  water-course  had 
not  been  wrongfully  diverted  by  the  defendant  This  con- 
clusion does  not  follow.     It  may  be  that  the  plaintiff  did -not 
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introduce  evidence  of  special  damages.  Bnt,  whether  he  did 
or  not,  he  was  not  entitled  to  a  decree  for  costs  and  for  an  in- 
junction,  without  proving  that  the  defendant  had  wrongfully 
diverted  the  water. 

It  is  further  claimed  that  the  damages  for  the  wrongful 

acts  complained  of  are  in  their  nature  entire,  and  that,  as 

plaintiff  claimed  dama^res  in   the  former  action, 

3.  WATER-  *  ,  ^ 

tiouto^w?^'  *^®  adjudication  in  that  case  is  a  bar  to  all  claim 
8iS*of  and'"  ^^**  damages  afterwards  sustained.  This  position 
rufbar^ffec-  ^^^  ^^^  appear  to  US  to  be  tenable.  The  decree 
T^aSlvSSi'  is  a  sufficient  answer  to  it.  The  injunction  rest- 
^  ing  upon  the  defendant  under  the  decree  was  not 

merely  negative  and  prohibitory  in  its  character.  It  was  also 
affimative  and  mandatory.  It  was  the  defendant's  duty  there- 
under to  cease  the  obstruction  of  the  original  channel  of  the 
water-course.  This  he  could  only  accomplish  by  opening  the 
original  channel  and  causing  the  water  to  flow  therein,  instead 
of  flowing  over  and  across  plaintiff's  land. 

For  a  violation  of  this  injunction,  by  refusing  to  obey  the 
mandate,  he  was  liable  for  all  damages  which  the  plaintiff 
might  thereafter  sustain.  And,  as  the  evidence  conclusively 
shows  that  defendant  made  no  effort  to  obey  the  injunction,  the  < 
court  correctly  instructed  the  jury  that  the  only  question  for 
determination  was  the  amount  of  damages,  if  any,  to  which 
the  plaintiff  was  entitled.  Of  course,  the  jury  understood 
therefrom  that  the  damages  to  be  awarded  were  such  as  were 
caused  by  the  wrongful  acts  of  the  defendant,  and  not  dama- 
ges arising  from  other  caases. 

The  court  instructed  the  jury  to  the  effect  that,  if  a  reason- 
able expenditure  of  money  and  labor  would  have  protected 
plaintiff's  land  from  the  injury  complained  of,  he  should  have 
prevented  said  injury  by  protecting  himself.  It  is  claimed 
that  the  jury  should  have  found  that  the  damage  might  have 
been  avoided  under  this  instruction.  We  do  not  think  we 
should  interfere  with  the  verdict  upon  this  ground.     The 

Vol.  LXIII  -43 
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qaestion  was  fairly  submitted  to  the  jorj,  and  we  think  the 
evidence  was  not  sach  as  to  require  a  finding  that  the  plaintiff 
should  have  himself  repaired  the  injury.  We  find  no  error 
in  the  record,  and  unite  in  the  conclusion  that  the  judgment 
should  be 

Ajtibmed. 
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[TlM^pliiioiis  reported  In  this  SappuDmrr  were  held  back  upoo  petUtoof  f oi 
re-hearhig,  and  did  not  come  into  my  luinds  in  time  for  insertion  in  their  ehron< 
olo^cal  orderw-KBPOBTSR.1 


Ellsworth  v.  CoBDBsr. 

1 .  Tax  Sale  and  Deed ;  agent  op  owner  cannot  AC<2niSB  tax  tttlb: 

NOR  CAN  HIS  ASSIGNEE.  A  party  charged  with  the  payment  of  the  taxes 
on  land,  as  agent,  cannot  aeqnire  a  tax  title  to  his  prindparsland,  either 
by  purchasing  the  land  himself  at  tax  sale,  or  by  the  assignment  to  him 
of  a  certificate  of  purchase  obtained  by  another;  nor  can  he,  by  assign- 
ing his  certificates,  confer  upon  his  assignee  any  greater  rights  than  he 
himself  has. 

2.   :  REDEMPTION  AFTER  DEED  made:  INACCURATE  STATEMENT  OF 

treasurer:  no  relief  in  bquitt.  The  fact  that  the  county  treasurer 
gave  defendant  inacxsurate  information  as  to  the  amount  required  to 
redeem  his  land  from  a  tax  sale,  was  no  excuse  for  his  failure  to  redeem, 
nor  is  it  ground  for  relief  in  equity  after  the  execution  of  a  tax  deed. 


: :  defective  notice  of  expiration  of  timb  of  re- 
demption. The  a£Sdavit  of  the  publisher  of  a  newspaper  of  the  pub- 
lication of  notice  of  the  expiration  of  the  time  for  redemption  of  land 
from  tax  sale,  is  not  a  compliance  with  section  894  of  the  Code;  (Ameri- 
can Missionari/  Association  v.  Smith,  59  Iowa,  704;)  nor  is  such  defect 
cured  by  the  additional  affidavit  of  the  holder  of  the  certificate  that  pub- 
lication was  made  for  three  consecutive  weeks,  without  stating  tehen  the 
publication  was  made.  Such  proof  of  notice  does  not  limit  the  time 
within  which  the  owner  may  redeem. 


— — :  purchase  by  agent:  redemption  bt  owner:  terms  of. 
Although  an  agent  cannot  acquire  a  tax  title  to  land  as  against  his  prin- 
cipal, yet  the  purchase  by  the  agent  is  not  void,  but  voidable  only;  and 
before  the  principal  can  redeem  from  the  agent,  or  his  assignee  to  whom 
a  deed  has  been  made,  and  who  has  paid  the  subsequent  taxes,  he  mast 
pay,  on  account  of  such  subsequent  taxes,  the  same  amount  which  he 
would  have  to  pay  the  treaiiurer  in  case  the  taxes  had  not  been  paid  by 
the  claimant  under  the  tax  title.  See  Everett  r.  BeebSf  37  Iowa,  452; 
Light  V,  West,  42  Id.,  138;  Besore  v.  Dosh,  43  Id  ,  211. 

Appeal  from  Hardin  Circuit  Court. 
Tuesday,  June  12,  1882. 


This  is  an  action  in  equity,  brought  by  the  plaintiff  to  quiet 
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Lis  title  to  120  acres  of  land  in  Wright  county.  The  plain- 
tiff's claim  of  title  is  based  upon  certain  tax  sales  and  treas- 
urer's deeds.  The  defendant  was  the  owner  of  the  land  un- 
der the  patent  title,  and  claims  that  the  plaintiff's  tax  deeds 
are  void.  The  cause  was  referred  to  a  referee  to  try  and  de- 
termine. A  report  was  made  to  the  court,  which  awarded  to. 
the  plaintiff  forty  acres,  and  to  the  defendant  eighty  acres  of 
the  land.  Exceptions  were  filed  to  the  report,  and  the  conrt 
modified  the  same  by  giving  to  the  plaintiff  eighty  acres,  and 
to  the  defendant  forty  acres.  Both  parties  claim  all  of  the 
land,  and  both  appeal. 

S.  M.  Weaver  and  T.  3,  Milner^  for  plaintiff. 

Brown  i&  Carney^  for  defendant. 

RoTHEocK,  J. — I.  It  appears  from  the  evidence  that  tlie 

defendant  was  a  non-resident  of  the  state,  and  B.  H.  Eastman 

1.  TAX  sale      &  Co.  were  land  and  tax-paying  agents  at  Clar- 

ScDt^of  '       ion,  the  county  seat  of  Wright  county,  and   had 

owner  cannot    i-.,,  ,.  •t-i 

acquire  tax     defendants  name  on    their  customers'  books  as 

title:  nor  ean 

Ills  assignee,  one  of  those  for  whom  they  acted  as  agents  m 
the  payment  of  taxes,  and  that  the  land  in  controversy  was  as- 
sessed in  the  name  of  the  defendant.  A  sale  of  the  land  was 
had  for  the  taxes  of  the  year  1 874,  and  Eastman  &  Co.  made 
redemption  from  that  sale  with  money  sent  to  them  by  de- 
fendant for  that  purpose.  The  firm  notified  the  defendant  of 
the  amount  of  the  taxes  for  the  year  1875,  and  the  evidence 
as  to  whether  the  defendant  remitted  the  amount  for  that 
year  is  conflicting  and  not  at  all  satisfactory.  The  taxes  for 
that  year  were  not  paid,  however,  and  in  October,  1876,  the 
land  was  sold  for  the  tax  of  1875.  One  forty-acre  tract  was 
purchased  by  George  A.  McKay,  a  member  of  the  partner- 
ship of  Eastman  &  Co.,  another  was  purchased  by  one  Parm- 
lee,  and  the  other  by  one  Zclie.  Parmlee  assigned  his  certifi- 
cate of  purchase  to  McKay,  and  he  assigned  that,  and  the  one 
for  the  forty  purchased  by  himself,  to  the  plaintiff,  and  Zelie 
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also  assigned  his  certificate  to  the  plaintiff,  and  the  plaintiff's 
title  is  based  upon  deeds  issued  upon  these  certificates.  It  is 
claimed  by  the  defendant  that  the  purchase  by  McKay,  and 
the  purchase  of  the  Parralee  certificate  by  McKay,  conferred 
no  right  on  him  which  he  could  assign  to  Ellsworth,  because, 
at  the  time  of  the  tax  sale,  McKay  was  the  agent  of  the  de- 
fendant in  the  payment  of  his  taxes,  and  could  acquire  no 
rights  as  against  him.  It  is  conceded  that  a  party  charged 
with  the  payment  of  taxes,  as  agent,  cannot  acquire  a  tax  title 
to  his  principaPs  land.  But  plaintiff  contends  that  McKay 
was  not  the  agent  of  the  defendant;  that,  if  the  defendant 
failed  to  place  the  money  in  the  hands  of  Eastman  &  Co.  to 
pay  the  taxes,  the  employment  or  agency  then  ceased. 

But  we  think  the  evidence  shows  pretty  clearly  that  the 
agency  existed  at  the  time  of  the  sale,  and  afterwards.  It 
appears  that  the  firm  of  Eastman  &  Co.  was  dissolved  in  April, 
1876,  and  that  McKay  continued  the  business,  and  paid  the  tax 
of  1876  on  the  land  with  money  famished  by  the  defendant, 
and  sent  him  a  receipt,  and  it  does  not  appear  that  he  then, 
or  at  any  other  time,  although  in  correspondence  with  the  de- 
fendant, notified  him  that  he  or  any  other  person  had  pur- 
chased his  land  at  tax  sale  in  October,  18T6.  In  view  of 
these  undisputed  facts,  it  ought  to  go  without  saying,  that  any 
right  acquired  by  McKay  was  a  fraud  upon  the  defendant,  no 
matter  whether  he  had  the  money  in  his  hands  to  pay  the 
taxes  at  the  time  of  the  sale  or  not.  This  disposes  of  the 
case  as  to  the  two  forties  purchased  at  the  tax  sale  by  McKay 
and  Parmlee.  The  plaintiff  can  take  no  greater  right  than  Mc- 
Kay had,  and  the  title  to  this  part  of  the  land  will  be  quieted 
in  the  defendant. 

II.  The  rights  of  the  parties  in  the  forty-acre  tract  pur- 
chased at  the  tax  sale  by  Zelie  remain  to  be  determined.  It 
does  not  appear  that  there  was  any  collusion  between  McKay 
and  Zelie,  and,  even  if  the  money  to  pay  the  tax  for  which 
the  land  was  sold  was  sent  by  the  defendant  to  McKay  be- 
fore the  sale,  that  fact  could  not  affect  any  right  of  Zelie. 


678  SUPPLEMENT. 


Ellsworth  V.  Cordrey. 


It  is  claimed  by  defendant  that  he  shoald  be  permitted  to 
redeem  from  the  sale,  because,  long  after  the  sale,  and  when 

advised  thereof,  the  treasurer  of  the  countj  ga?e 

denmtion  af-    the  defendant  false  information  as  to  the  amount 

ter  deed :  In- 

•SSeraentof  i^^^essary  to  redeem.  It  is  true  that,  in  answer 
rSi?f"l]Q'^S2  ^  letters  of  inquiry  from  the  defendant,  the  treas- 
^^'  urer,  in  October,  1879,  and  in  December  of  the 

same  year,  made  statements  of  the  amount  necessary  to  re- 
deem the  land.  In  one  of  these  letters  it  was  stated  that  it 
would  cost  about  sixty  dollars  to  redeem,  and  if  that  was  too 
much  the  balance  would  be  returned,  and  if  not  enougli  the 
defendant  would  be  notified.  There  was  nothing  in  these  let- 
ters which  should  have  deceived  the  plaintiff,  even  if  amounta 
were  not  accurately  stated.  He  still  knew  that  his  land  lia<l 
been  sold,  and  an  inaccurate  statement  of  the  amount  neces- 
sary to  redeem  is  not  a  ground  for  equitable  relief.  He 
should  have  made  redemption,  and  he  had  no  reason  to  be- 
lieve that  any  one  would  redeem  for  him. 

III.  Next,  it  is  urged  that  the  notice  of  the  expiration  of  the 
time  for  redemption,  as  provided  in  section  894  of  the  Code, 

.  was  insufficient  to  authorize  the  making  of  the  tax 

ticeo^eSrpSa-  ^®^  ^7  ^^®  treasurer.  The  evidence  shows  that 
ot^emp-  *^®  ®*^®  ^*®  ™^®  ^^  ^^®  second  day  of  October, 
tion.  jg^g      jj.  appears  from  an  affidavit  made  by  the 

publisher  of  the  Wright  County  Monitor^  a  newspaper  pub- 
lished in  Wright  county,  that  a  notice  was  published  in  that 
paper.  We  have  held  that  the  affidavit  of  the  proprietor  of  a 
newspaper,  that  the  publication  was  made,  is  not  a  compliance 
with  section  894  of  the  Code.  American  Missionary  Associa- 
tion V.  Smith,  59  Iowa,  704.  In  the.  case  at  bar,  the  holder 
of  the  certificate  of  sale  made  affidavit  that  the  publication 
was  made  for  three  consecutive  weeks,  but  this  affidavit  does 
not  state  when  the  publication  was  made.  The  period  for  re- 
demption does  not  expire  until  ninty  days  after  the  proper 
notice  for  expiration  of  the  time  for  redemption  has  been 
given,  and  proper  proof  of  service  has  been  made.     As  there 
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is  no  such  proof  of  service  on  file  with  the  treasurer,  the 
period  for  redemption  has  not  yet  expired,  and  the  defendant 
is  entitled 'to  redeem  the  forty  acres  now  under  consideration, 
by  paying  the  amount  necessary  to  redeem  from  the  sale,  as 
provided  by  law. 

IV.  It  having  been  determined  that  the  sales  of  the  eighty 
acres  to  McKay  and  Parmlee  were  invalid,  and  that  the  treas- 

^ urer's  deeds  conferred  no  title  upon  the  plaintiflT, 

agent  ^?e-  we  are  required  to  fix  the  rights  of  the  parties 
ownerl^terms  ^^  *^  *^®  taxes  Subsequently  paid  upon  the  land. 
^^  And  here  we  may  say  that  we  think  the  evidence 

does  not  establish  the  fact  that  the  defendant  had  in  the  hands 
of  McKay,  his  agent,  sufficient  money  to  pay  the  taxes  upon 
the  land  for  the  year  1875.  While  McKay's  agency  existed, 
he  could  not  acquire  a  tax  title  as  against  his  principal,  yet  his 
purchase  at  the  tax  sale  was  not  void,  but  voidable.  In  such 
case,  the  right  and  claim  of  the  state  and  county  to  the  taxes 
passed  to  him  and  to  his  aisignee,  and  the  defendant  should 
pay  to  the  plaintiff  the  same  amount  he  would  now  have  to 
pay  to  the  treasurer,  in  case  the  taxes  had  not  been  paid  by 
the  claimant  under  the  tax  sale.  Everett  v.  Beehe^  37  Iowa, 
452;  Light  v.  West,  42  Id.,  138;  Besore  v.  Doah,  43,  Id.,  211. 
The  order  made  in  the  court  below,  apportioning  the  costs 
in  that  court,  will  not  be  disturbed.  Upon  the  plaintiff's  ap- 
peal the  cause  will  be  affirmed,  and  upon  the  defendant's 
appeal  the  decree  will  be  reversed  as  to  all  the  land,  upon  pay- 
ment of  the  amount  necessary  to  redeem  the  forty  acres  pur- 
chased by  Zelie,  and  upon  the  payment  of  the  proper  amount 
of  taxes,  interest  and  penalties  upon  the  other  eighty  acres  in 
controversy;  and  plaintiffs  will  pay  the  costs  in  this  court.. 

Beveesed. 
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S  £?l         Miller,  Teustkb,  et  al.  v.  The  Keokuk  &  Dbs  Moii<rBs  R'r 

84    5771  '  '  , 

g   <^  Co.  ET  AL. 

I  86    854 

iM~^  1.  Noisanoe:  action  fob  damages  and  abatement:  bioect  to  jcbt 

"^i  680  tbial.     Under  section  3S31  of  the  Code,  where  a  party  sues  for  dam- 

fuo^  ages  occasioned  by  a  nuisance,  he  is  entitled  to  have  his  damages  as- 

m   no  sessed  by  a  joiy,  notwithstanding  he  may  seek  in  the  same  action  to 

~^-Q^  haye  the  continuation  of  the  nuisance  enjoined. 

119    477 

2.  Praotioe:  mibjoindbb  ofpabties:  obtection  too  latb.     An  olgec- 
tion  that  there  is  a  misjoinder  of  parties,  plaintiff  or  defendant,  shonM 
be  made  by  motion  to  strike  out  the  parties  improperly  joined.     It  ckdt 
63~^  not  be  raised  for  the  first  time  on  motion  in  arrest  of  judgment. 

129    477 

129  478  3,  Statute  of  Limitations:  when  it  bboins  to  bun:  injubt  by  ym- 

BANCS.  Against  a  cause  of  action  for  damages  caused  by  water  flowing 
through  a  ditch  wrongfully  dug,  the  statute  begins  to  run,  not  from  the 
date  of  the  digging  of  the  ditch,  but  from  the  date  d*  the  damagre  caused 
thereby. 

4.  Negligence:  pleading:  ayebments  held  sufficient.  The  peti- 
tion in  this  case  not  having  been  assailed  by  demurrer  or  motion,  held 
that  the  averments,  though  not  rery  definite  or  exact,  were  sufficient  to 
entitle  the  plaintififo  to  reoorer  upon  the  ground  of  negligence  in  the 
construction  of  a  ditch. 

5.  Nuisanoe:  becoybetof  damages:  ownebshipof  land  affected. 
Where  one  is  injured  by  water  flowing  upon  his  land  through  a  ditch 
wrongfully  dug  thereon,  it  is  immaterial  that  he  did  not  own  the  land 
when  the  ditch  was  dug;  it  is  enough  that  he  owned  it  when  ihe  injury 
occurred. 

6.  Bailroads:  condemnation  of  bight  of  way:  what  damages  coy- 
ebbd  by.  In  condemnation  of  right  of  way  for  a  railroad,  only  such 
damages  are  compensated  as  arise  from  the  proper  construction  of  the 
road.  For  negligent  or  ixnproper  construction  additional  damages  may 
be  recovered. 

7.  Verdict :  excbssiye:  bbduced  by  consent  in  this  coubt.  Tbe  yei^ 
diet  for  plaintiffs  in  this  case  being  in  excess  of  what  the  evid^ioe  justi- 
fies, it  is,  by  consent  of  plaintiffs,  reduced  in  this  court,  and  the  judg- 
ment, so  modified,  is  affirmed. 

Appeal  from  Lee  Dist/rict  Court. 

Thuesdat,  September  20,  18S3. 

In  1875,  one  Adam  Hine  owned  certain  land  deesribed  io 
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the  petition.  On  the  twenty-eighth  day  of  April,  1875,  a 
right  of  way  for  railroad  purposes,  one  hundred  feet  wide, 
was  condemned  through  said  land  by  the  defendant,  the  Keo- 
kuk &  Des  Moines  Railway  Company,  and  the  said  company 
paid  therefor  $725.  During  the  same  year,  the  Keokuk  & 
Des  Moines  Railway  Company  constructed  its  road  over  said 
land.  In  the  construction  of  said  road  it  became  necessary 
to  raise  the  track  above  the  plane  of  the  ground,  and,  to  ob- 
tain material  for  that  purpose,  a  ditch  was  dug  on  each  side 
of  the  track.  One  of  these  ditches  was  so  dug  that  it  com- 
municated with  the  Des  Moines  river.  The  portion  of  the 
premises  now  in  controversy  lies  between  the  railroad  and  the 
Des  Moines  river,  and  is  lower  than  the  banks  of  the  river. 
In  1877,  Adam  Hine  and  his  wife  conveyed  the  premises 
in  controversy  to  their  son,  Charles  "W.  Hine.  In  January, 
1879,  Charles  W.  Hine  conveyed  the  same  land  to  his  mother, 
Margaret  F.  Hine.  In  January,  1880,  Margaret  F.  Hine, 
with  her  husband,  Adam  Hine,  conveyed  the  land  to  Daniel 
F.  Miller,  Jr.,  as  trustee  for  her,  with  authority  for  her,  dur- 
ing her  natural  life,  to  occupy  the  land  and  use  it  as  she 
pleases,  and  to  receive  the  rents  and  profits  of  it  during  her 
natural  life,  with  remainders  and  trusts,  all  subject  to  her 
right  to  the  absolute  use  of  the  land,  and  to  receive  the  rents 
and  profits  during  her  natural  life.  In  June,  1881,  a  rise  in 
the  Des  Moines  river  caused  the  water  to  back  through  the 
ditch  and  to  fiood  a  portion  of  the  premises  in  question,  then 
in  the  possession  of  the  plaintiff',  Margaret  F.  Hine,  destroy- 
ing a  part  of  the  crop  growing  thereon.  On  the  first  day  of 
September,  1881,  Daniel  F.  Miller,  Jr.,  as  trustee,  and  Mar- 
garet F.  Hine,  united  in  an  action  against  The  Keokuk  & 
Des  Moines  Railway  Company  and  The  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  entitling  the  petition,  "at  law 
and  in  equity,"  asking  damages  in  the  sum  of  $300,  and  pray- 
ing "for  a  decree  enjoining  defendants  to  cause  to  be  erected 
a  sufficient  number  of  dams  across  said  ditch  to  protect  said 
realty  from  being  flooded  with  water  coming  out  of  said  ditch. 
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when  there  is  or  may  be  a  heavy  rise  in  said  river.'*  After- 
wards an  amended  petition  was  filed,  claiming  damages  in  the 
sum  of  $500. 

The  canse  was  tried  to  a  jnry,  and  a  verdict  was  retnmed 
against  both  defendants  for  $839.  A  motion  to  set  aside  the 
verdict  and  for  a  new  trial  was  sustained  as  to  The  diicago, 
Eock  Island  &  Pacific  Railway  Company,  and  overroled  as 
to  The  Keokuk  &  Des  Moines  Railway  Company.  A  motion 
in  arrest  of  judgment  on  the  grounds,  amongst  others,  of  a 
misjoinder  of  parties,  both  plaintiff  and  defendant,  and  that 
the  petition  does  not  state  facts  sufficient  to  constitute  a  caase 
of  action,  was  overruled.  Thereupon  the  plaintiffs,  again&t 
the  objection  of  the  defendants,  were  allowed  to  dismiss  the 
equitable  part  of  their  petition,  and  judgment  was  rendered 
in  favor  of  plaintiffs  against  The  Keokuk  &  Des  Moines  Rail- 
way Company  for  the  sum  of  $339  and  costs.  The  defend- 
ant. The  Keokuk  &  Des  Moines  Railway  Company,  appeals. 

Anderson  Bros,  and  Davisj  for  appellant. 

Daniel  F.  Miller^  Sr.j  for  appellees. 

Day,  Ch.  J. — I.    When  the  cause  came  on  for  trial,  coun- 
sel for  plaintiffs  demanded  a  jury,  to  which  defendant's  coun- 
sel objected,  for  the  reason  that  the  cause  is  an 

1.  NI7I8ANCX:  ** 

action  for  equitable  one,  and  triable  by  the  court  only.  The 
menf^right  ^^^^t  held  that  the  plaintiffs  were  entitled  to  a 
to  Jury  trial.  j^J.y.  ^j.j^|  f^^  ^jj^  purpose  of  determining  the 
amount  of  damages.  This  action  of  the  court  is  assigned  as 
error.  The  appellee  claims  that  the  action  is  brought  under 
section  3331  of  the  Code,  which  provides,  in  a  case  of  nni- 
sance,  that  "a  civil  action  by  ordinary  proceedings  may  be 
brought  thereon  by  any  person  injured  thereby,  in  which  ac- 
tion the  nuisance  may  be  enjoined  or  abated,  and  damages 
also  recovered  therefor."  Under  this  section,  it  seems  that 
in  an  action  at  law  damages  may  be  recovered  for  a  nuisance, 
and  the  nuisance  itself  may  be  enjoined.     In  view  of  the  pro- 
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visions  of  this  section,  we  think  the  plaintiffs  were  entitled  to 
have  their  damages  assessed  by  a  jury,  notwithstanding  the 
fact  that  they  coupled  with  their  claim  for  damages  a  prayer 
that  the  defendants  might  be  enjoined  from  continuing  the 
ditch  in  such  condition  as  to  injure  the  plaintiffs. 

IL  The  defendant. insists  that  there  is  a  misjoinder  of 
parties  plaintiff  This  objection  was  raised  for  the  first  time 
2.  pRAcncB :  in  the  motion  in  arrest  of  judgment.  The  objec- 
mS?S?cS)?  tion,  to  be  available,  should  have  been  raised  by 
l^^**  motion  to  strike  out  the  party  improperly  joined. 

Ind.  School  Dist.  of  Graham  Tp.  v.  Ind.  School  Diet,  No. 
£.j  50  Iowa,  322;  Dtibuqtce  Co^mty  v.  Beynoldsy  41  Id.,  454; 
Morrum  v.  Carroll^  35  Id.,  22. 

III.  The  defendant  further  insists  that  there  was  a  mis- 
joinder of  parties  defendants.  This  objection,  like  the  pre- 
ceding one,  was  raised  for  the  first  time  in  the 
motion  in  arrest  of  judgment.  The  objection  can- 
not be  so  raised  for  the  first  time.  It  is  not  even  ground  of  de- 
murrer, but  should  be  made  by  motion  to  strike  out  the  party 
improperly  joined.  See  Tv/mer  v.  First  National  Bank  of 
Keohukj  26  Iowa,  562,  (567,)  and  cases  cited;  King  v.  King^ 
40  Id.,  120;  Dist.  Tp.  of  White  Oak  v.  Diat.  Tp.  of  Oaka- 
loosa^  44  Id.,  512.  The  case  of  Cogswell  v.  Mv/rphy^  46 
Iowa,  44,  relied  upon  by  appellant,  is  not  in  point.  In  that 
case  there  was  a  misjoinder  of  causes  of  action  as  well  as  of 
parties  defendant,  and  the  objection  was  raised  by  answer  as 
well  as  by  motion  in  .arrest  of  judgment. 

lY.  The  defendant  insists  that  the  cause  of  action  is  bar- 
red by  the  statute  of  limitations.  The  ditch  in  question  was 
dag  in  1875.  The  suit  was  commenced  in  1881. 
iimitations :     Appellant  iusists  that  the  action  is  barred  under 

when  it  be-  * -^ 

{nJSry^bynui-  the  doctrine  ofPe>2/;^tfi;.  City  of  Cov/ncil  Bluffs^  45 
^^^'  Iowa,  652.  Although  the  ditch  was  dug  in  1875, 

the  evidence  shows  that  no  damage  resulted  therefrom  until 
June,  1881.  In  Powers  v.  City  of  Council  Bluffs^  it  is 
distinctly  asserted:     "No  suit  could  have  been  maintained 
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until  BOine  actual  injury  was  caused  to  the  plaintiff  by  the 
action  of  the  water,  resulting  from  the  improper  construction 
of  the  ditch." 

The  ditch  in  controversy  in  that  case  was  constructed  in 
1859  or  1860,  and  yet  it  was  held  that  the  statute  of  limita- 
tions did  not  commence  to  run  until  1866,  when  the  ditch 
first  began  to  affect  plaintiff's  premises.  If  it  should  even 
be  conceded  that  this  case  falls  under  the  principle  of  Powers 
V.  The  City  of  Council  Bluffs^  the  statute  of  limitations  did 
not  begin  to  run  until  the  first  injury  was  sustained,  in  1881. 

Y.  It  is  insisted  that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  in  that  it  does  not  aver 

4.  NKQLi-  ^^^^  *^®  ditch  in  question,  was  wrongfully,  care- 
pleading:  lessly,  negligently,  or  improperly  made.  It  must 
liefdTiSft^      be  conceded  that  the  petition  in  this  respect  is 

not  very  definite  or  exact.  It  does  allege,  how- 
ever, *«that  if  said  ditch  had  not  been  there,  or  if  it  had  been 
properly  protected  by  dams  across  it,  said  damages  would  not 
have  happened  to  said  crops;"  and  that  "it  was  the  duty  of 
said  proprietors  of  said  road,  when  they  made  said  excava- 
tion, to  have  built  dams  across  said  ditch,  to  have  prevented 
the  flood-water  of  said  river  from  running  through  or  back- 
ing up  same  to  the  overflowing  of  said  realty;"  and  "plaint- 
iffs aver  that  it  was  through  the  fault  and  wrong  of  both  said 
defendants,  in  not  causing  said  ditch  to  be  properly  banked 
or  dammed  to  protect  said  land  from  overflow,  and  that  they 
should  be  liable  for  the  damages  done  to  said  crops."  The 
petition  not  having  been  assailed  by  demurrer  or  motion,  we 
think  the  averments  are  sufficient  to  entitle  the  plaintiffs  to 
recover  upon  the  ground  of  negligence  in  the  construction 
of  the  ditch. 

VI.     It  is  insisted  that  the  plaintiffs  cannot  recover,^  be- 
cause they  did  not  own  the  land  when  the  ditch  was  dug. 

5.  NUISANCE :  Under  the  law,  as  announced  in  Powers  v.  TTie 
dMiales:^  City  of  CoutioU  Bluffs^  no  right  of  action  for 
land  affected,  this  injury  accrued  when  the  ditch  was  dug.  This 
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riglit  of  action  arose  when  the  injury  was  inflicted,  and  that 
was  done  after  plaintiffs  became  the  owners  of  the  land. 

VII.  It  is  claimed  that  the  damages  in  question  were 
covered  by  the  condemnation  proceedings.  In  condemnation 
G.RAiLaoADSj  proccediugs,  only  such  damages  are  compensated 

tionotnght  ^  *rise  from  the  proper  construction  of  a  railroad, 
damages'^*^  Por  •  negligent  or  improper  construction  addi- 
covere  y.  ^j^j^^l  damages  may  be  recovered.  King  v.  Iowa 
Midland  It.  H.  Co.,,  34  Iowa,  458.  The  court  correctly  in- 
structed the  jury  that  plaintiffs  could  not  recover  unless  there 
was  negligence  in  the  constructing  of  tlite  ditch. 

VIII.  It  is  claimed  that  the  verdict  is  excessive.  The 
original  petition  alleges  that  the  water  flowing  through  said 
7.  VERDICT :     ditch  destroyed  about  twelve  acres  of  growing 

excessive  *  '  *^  ^ 

reduced  by      ffrain,  to  the  damage  of  plaintiffs  in  the  sum  of 

consentin         ^      ^       rr.,  ,    ,  .. 

this  court.  $300.  The  amended  petition  claims  damages  in 
the  sum  of  $500,  but  does  not  allege  that  any  greater  quan- 
tity of  grain  was  destroyed.  The  highest  estimate  placed 
upon  the  grain  is  $30  per  acre  which  would  be  $360  for  the 
twelve  acres. 

The  evidence  shows,  however,  that  the  crops  were  raised 
by  a  tenant  who  was  entitled  to  one-third  thereof.  Deduct- 
ing the  tenant's  share,  there  is  left  but  $240  as  the  highest 
amount  for  which  the  plaintiffs  can  have  judgment.  Plaint- 
iffs' counsel  consent  that,  if  we  shall  find  the  verdict  excessive, 
we  may  reduce  it  to  the  proper  amount.  The  defendants' 
counsel  have  assigned  seventy-three  errors,  and  divided  their 
argument  into  sixty-two  distinct  heads.  It  is  not  practicable 
to  notice  separately  all  the  objections  urged.  The  foregoing 
discussion  disposes  of  the  material  points  in  the  case. 

We  have  examined  the  entire  record,  and,  except  as  to  the 
amqunt  of  the  judgment,  we  discover  no  error  in  the  case. 
The  amount  of  the  judgment  will  be  reduced  to  $240.  The 
appellee  will  pay  the  costs  of  this  appeal. 

Modified  and  Affibmed. 


J 
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HsATON  y.  Enight  bt  al. 

1.  Tax  Sale  and  Deed:  iksufficient  hoticb  of  appucatoh  fob 
deed:  PKBSOif  TO  WHOM  TAXED.  The  8tatate  (Code,  §  894)  providing 
that  the  holder  of  a  certificate  of  parchase  at  tax  sale  must  serve  notice 
of  his  application  for  a  deed  apon  the  person  in  whose  name  the  land  is 
taxed,  if  a  resident  of  the  coonty,  has  reference  to  the  person  in  whoie 
name  the  land  is  taxed  at  the  time  the  notice  is  served,  and  is  designed 
to  provide  notice  to  the  probable  owner  of  the  land  at  that  time.  And 
where  the  person  in  possession  of  the  land  had  been  the  owner  of  it,  and 
it  had  been  taxed  to  him  for  previous  years,  bathe  had  sold  and  con- 
veyed it  to  plaintiff,  who  was  a  resident  of  the  coanty,  bot  who  had 
failed  to  have  his  deed  recorded,  and  there  was  nothin^t  in  the  records  to 
show  that  plaintiff  was  the  owner  of  the  land,  and  no  taxes  had  yet  bees 
levied  upon  it  for  the  year  in  which  the  notice  was  given,  bnt  it  had 
been  assessed  to  plaintiff,  and  the  assessor's  book  retnmed  to  the  andi- 
tor,  held  that  the  land  was  '^axed'*  to  the  plaintiff  in  contemplation  of 
the  statute,  and  that  notice  to  him  was  necessary  in  order  to  cot  off  his 
right  to  redeem. 

2. : :  ACTION  to  bbdebm:  tbndbb  sxtfficibnt.    Where  it 

appears  that  plaintiff,  who  is  seeking  in  a  coart  of  equity  to  redeem  bis 
land  from  a  tax  sale  and  deed,  has  made  a  tender  to  the  county  treasurer 
of  the  amount  necessary  to  redeem,  but  that  the  tender  has  been  ngected, 
and  in  his  petition  he  expresses  a  readiness  to  pay  whatever  is  fomid 
due,  this  is  all  that  he  can  he  required  to  do  in  that  respect  to  entitle 
him  to  a  standing  in  court.  See  Bi^ford  v.  Boardman,  44  Iowa,  53; 
Beed  v.  Thompson,  56  Id.,  455. 

Appeal  from  Madison  District  Court. 

Thubsday,  Septbmbbb  20,  1883. 

AcnoN  to  redeem  from  a  sale  for  delinquent  taxes  after  the 
execution  of  a  treasurer's  deed,  upon  several  grounds,  one  of 
which  was  that  the  notice  required  by  statute  had  not  been 
served  on  the  person  in  whose  name  the  land  was  taxed.  There 
was  a  decree  for  the  plaintiff,  and  defendants  appeal. 

Rvhy  <b  Wilhinj  for  appellants. 

McCaugJiarv  <fe  Ddbney^  for  appellee. 

Seevebs,  J. — Before  a  deed  can  be  lawfully  executed  by  a 
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couDty  treasurer  for  lands  sold  by  him  for  delinquent  taxes, 
a  notice  that  a  deed  will  be  applied  for  must  be 

1.  TAX  8AIJB  *  * 

suffldeStDCH^  served  by  the  party  entitled  thereto  "upon  the 
^onfo/""  person  in  possession  of  the  land  or  town  lot,  and 
fo^hon^*^  ^^^  upon  the  person  in  whose  name  the  same  is 
*"®^  taxed,  if  such  person  resides  in  the  county  where 

the  land  is  situated.''    Code,  §  894, 

John  0.  Harvey  was  in  possession  of  the  land  in  controversy 
at  the  time  the  notice  was  served  on  him,  on  the  7th  day  of 
July,  1879.  The  land  was  assessed  and  taxed  to  said  Harvey 
for  the  years  1877  and  1878.  In  October,  1878,  Harvey 
conveyed  the  premises  in  controversy  to  the  plaintiff,  but  the 
deed  was  not  filed  for  record  until  November,  1879.  The 
land  was  assessed  by  the  assessor  for  the  purpose  of  taxation 
in  1879  to  the  plaintiff,  and  the  assessor's  book  so  showing 
was  returned  to  the  auditor's  office  in  May,  1870.  Before 
causing  the  requisite  notice  to  be  served,  the  person  entitled 
to  a  deed  made  inquiries  as  to  who  was  in  possession  of  the 
land,  and  made  search  in  the  recorder's,  auditor's  and  treas  - 
urer's  offices  to  ascertain  the  name  of  the  owner;  but  he  did 
not  examine  the  assessor's  books  for  1879  in  the  auditor's 
office.  It  will  be  seen  that  the  notice  was  not  served  on  the 
person  in  whose  name  the  land  was  listed  for  taxation,  and 
the  question  to  be  determined  is,  whether  this  is  a  fatal  ob- 
jection to  the  treasurer's  deed,  or  rather  whether  such  person, 
being  the  owner,  is  entitled  to  redeem.  The  statute  declares 
that  the  notice  must  be  served  on  the  "person  in  whose  name 
the  (land)  is  taxed."  This  evidently  means  at  the  time  the 
notice  is  served;  and  the  statute  was  dearly  enacted  for  the 
benefit  of  the  owner.  Sail  db  Spenoer  v.  ChjUhridgSj  52 
Iowa,  408.  At  the  time  the  notice  was  served,  no  taxes  had 
been  levied  for  the  year  1879. 

Strictly  speaking,  it  possibly  can  be  said  that  the  land  was 
not  taxed  at  all,  or  to  any  one,  for  that  year.  But  it  had  been 
listed  for  taxation,  and  had  been  assessed  to  to  the  plaintiff. 
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This  was  all  that  could  be  done  at  that  time  in  the  direction 
of  taxation. 

The  records  in  the  auditor's  office  showed  this  to  be  so,  and 
we  think,  under  the  statute,  alisting  and  an  assessment  of  land 
by  the  assessor  should  be  construed  as  taxing  for  the  purpose 
of  the  service  of  the  notice  which  must  precede  execution  of  a 
treasurer's  deed.  It  should  be  presumed  that  the  assessor 
would,  in  the  performance  of  his  duty,  ascertain  the  name  of 
the  owner,  if  a  resident  of  the  county,  and  assess  the  land  to 
him.  The  intent  of  the  statute  is  that  such  owner  should  be 
served  with  notice,  if  possible;  and  it  is  assumed  that,  if  ser- 
vice on  the  person  in  possession  and  to  whom  it  is  taxed  is 
made,  the  service  will,  ordinarily  at  least,  have  been  made  on 
the  owner.  To  all  intents  and  purposes,  we  think  the  listing 
and  assessment  under  this  statute  should  be  construed  within 
the  statutory  definition  of  **taxed." 

It  is,  however,  urged  by  the  appellants  that,  before  the 
deed  can  be  set  aside  or  redemption  allowed,  it  must  appear 

2  . .  that  all  taxes  due  upon  the  property  have  been 

Seem":  tender  P*^^  ^7  ^^^  pcrsou  Seeking  to  redeem.     Code,  § 

sufficient.         OQ'T 

Goodall,  one  of  the  defendants,  wascounty  auditor  in  1879, 
and,  a  few  days  after  the  treasurer's  deed  was  executed,  a  party 
acting  for  the  plaintiff  <<made  a  tender  of  the  amount,  and 
offered  to  pay  off  the  taxes  due  on  the  land  in  controversy"  to 
said  Goodall  as  auditor. 

The  tender  was  rejected,  and  in  the  petition  the  plaintiff 
offered  and  expressed  a  readiness  to  pay  whatever  amount 
was  found  due.  "We  think  this  was  all  he  could  be  required 
to  do.  Binford  v.  Boardman^  44  Iowa,  63;  Beedv.  Thoinp* 
son,  66  Id.,  455. 

Ajtibkbd. 


SUPPLEMENT.  689 


Carter  et  al.  ▼.  Sheniuui»  OoTemor,  etc 


Carter  bt  al.  y.  Sherman,  Governor,  etc.  tm  aas. 

1.  Permanent  School  Fund:  loaning  and  collection  of:  con- 

flict OF  COUNTY  AND  STATE  AUTHORITIES.  Where  the  state,  by  vir- 
tue of  a  special  act  of  the  legislature,  loaned  to  the  medical  department 
of  the  Uniyersity  at  Keokuk  a  portion  of  the  permanent  school  fund, 
and  took  a  mortgage  on  real  estaXe  to  secure  the  same,  which,  by  an  ac- 
tion brought  in  the  name  of  the  state  by  the  attorney-general,  pursuant 
to  a  joint  resolution  of  the  Thirteenth  General  Assembly,  was  foreclosed, 
and  the  land  bid  in,  upon  sale  thereunder,  by  the  state:  held  that  the 
board  of  supervisors  of  the  county  where  the  land  lies  had  no  authority 
to  dispose  of  the  land  under  the  authority  conferred  by  section  1850  of 
the  Code;  that  that  section  applies  only  to  lands  purchased  upon  such 
mortgages  as  the  county  authorities  are  authorized  to  take  under  the 
provisions  of  chap.  12,  title  12,  of  the  Code;  and  that  the  governor 
was  under  no  obligation  to  issue  a  patent  to  the  plaintifBs,  who  purchased 
such  lands  at  a  sale  made  by  the  county  authorities,  but  not  authorized 
by  the  executive  council. 

2.  Appeal  to  Supreme  Court:  time  of  takino:  when  it  begins  to 

RUN.  Where  it  was  agreed  that  a  cause  should  be  taken  under  advise- 
ment, and  decided  in  vacation,  as  of  the  September  term,  1882,  which  ad- 
journed on  the  13th  of  that  month,  but  the  decision  was  not  in  fact  an- 
nounced until  December  19,  following;  held  that  the  time  for  taking  an 
appeal  began  to  run  from  the  latter  date. 

Appeal  from  Lee  District  Court. 

Monday,  October  2,  1883. 

The  plaintiffs  allege  that  certain  lots  in  the  petition  de- 
scribed were  ordered  sold  by  the  boai'd  of  supervisors  of  Lee 
county,  and,  after  being  duly  appraised  by  the  township  trus- 
tees, were,  on  the  26th  day  of  June,  1877,  at  the  court  house 
door  in  Keokuk,  by  the  county  auditor  offered  for  sale,  and 
purchased  by  the  plaintiffs  for  $1,300,  and  that  the  defendant, 
as  governor  of  the  state,  refuses  to  issue  a  patent  therefor. 
The  plaintiffs  pray  for  a  writ  of  mandam/ua  compelling  the 
issuance  of  a  patent  The  court  found  in  favor  of  the  plaint- 
iffs. The  defendant  appeals.  The  facts  are  stated  in  the 
opinion. 

Smith  McPhersoTbj  AUorney-generaly  for  appellant. 
Vol.  LXIII— 44 
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W,  B.  ColUnSj  for  appellee. 

Day,  Ch.  J. — The  cause  was  submitted  to  the  coart  below 
upon  an  agreed  statement  of  facts,  as  follows: 

'^JFirst.  Tliat  under  and  pursuant  to  chapter  60  of  the 
Laws  of  1858,  of  the  state  of  Iowa,  being  an  act  entitled,  'An 
act  authorizing  a  loan  from  the  school  fund  to  the  college  of 
physicians  and  surgeons,  known  as  the  Medical  Department 
of  the  University  of  the  state  of  Iowa,'  approved  March  15, 
1858,  which  act  is  made  a  part  hereof,  the  state  of  Iowa 

loaned,  on  the day  of  May,  1858,  and  of  the  school  fund 

of  the  state,  to  said  college,  the  sum  of  $5,000,  taking  real 
estate  and  personal  security  therefor,  as  per  a  note  and  mort- 
gage, copies  of  which  are  annexed  hereto  and  made  a  part 
hereof,  marked  'A'  and  <B,'  and  the  introduction  of  the 
original  thereof  is  hereby  waived.  That  said  money  and  no 
part  thereof  has  at  any  time  been  paid  back  to  the  state  of 
Iowa. 

'^Second.  That  on  or  about  the  31st  day  of  August,  1870, 
the  district  court  of  Lee  county,  Iowa,  in  a  suit  by  the  state  of 
Iowa  against  the  said  mortgagor  and  promissors  upon  said  note, 
rendered  judgment  in  favor  of  the  state  on  said  note  for  the 
full  amount  due  thereon,  being  about  the  sum  of  $33,000,  ' 
and  a  decree  of  foreclosure  of  said  mortgage,  which  said  judg- 
ment an4  decree  are  made  a  part  hereof,  and  that  same,  or 
certified  copies  thereof  by  the  clerk  of  said  court,  are  hereby 
introduced  in  evidence. 

^^ Third.  That  said  judgment  and  no  part  thereof  being 
paid,  the  same  was  sold  by  the  sheriff  of  said  county  on  exe- 
cution under  said  judgment,  on  the day  of  June,  1871, 

as  per  the  sheriff's  deed,  recorded  in  book  36,  pages  4,  5  and 
6,  of  town  lots  records  of  Lee  county,  Iowa,  which  record  may 
be  introduced  as  evidence,  and  made  a  part  hereof,  the  origi- 
nal deed  being  waived;  and  the  county  recorder  may  maie 
out  and  file  herein  a  copy  of  said  records,  and,  when  so  done, 
to  have  the  same  force  and  effect  as  any  records  in  the  case, 
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and  any  farther  certificate  or  bill  of  exceptions  thereto  is 
waived. 

^^Fourth.  That,  when  the  alleged  sale  as  mentioned  in  the 
petition  herein  was  made  to  plain tifis,  the  same  was  done 
without  the  knowledge  or  consent  of  the  state  board  or  exec- 
utive council  of  the  state  of  Iowa,  or  any  other  state  officer, 
and  the  said  sale  at  no  time  has  been  approved  by  them  or 
any  of  them.  That  after  the  said  alleged  sale  the  said  plaint- 
iff herein  paid  to  the  Auditor  of  Lee  county  the  full  pur- 
chase price  of  $1,800,  and  the  said  auditor  of  Lee  county  re- 
mitted the  same  to  the  treasurer  of  state  on  or  about  the 

day  of ,  18 — ,  but  did  not  report  the  same  on  account 

of  any  particular  property  or  sale,  but  simply  'on  account  of 
sale  of  school  lands,'  and  the  treasurer  of  state  so  reported  to 
the  state  auditor  as  reported  to  him,  and  the  auditor  of  state 
so  entered  the  same  on  his  books. 

^^Fifth.  Defendant  claims  that  the  county  auditor  and 
board  of  supervisors  of  Lee  county  at  no  time  charged  them- 
83lve9,  or  said  county,  with  said  property,  or  any  part  thereof. 
Plaintiff  claims  that  they  did.  This  question  is  to  be  decided 
by  a  certified  copy  of  any  county  records  and  entries  in  offi- 
cial books  of  said  Lee  county,  certified  to  by  the  auditor  of 
Lee  county,  which  certificate  is  to  be  regarded  as  evidence,  the 
same  as  though  testified  to  by  said  auditor  and  said  books 
and  records  produced. 

''Sixth.  The  $1,300  before  referred  to,  the  state  of  Iowa 
brings  into  open  court  and  tenders  back  to  plaintiffs.  And, 
if  defendant  herein  is  successful,  before  final  judgment  is  enter- 
ed, said  money  shall  be  deposited  with  the  clerk  of  this  court  for 
the  use  and  benefit  of  plaintiffs, — ^itnow  being  withdrawn,  by 
consent  of  parties,without  prejudice  to  defendant's  tender.  And 
this  agreement,  and  all  matters  herein  referred  to,  are  made 
of  record,  and  a  bill  of  exceptions  is  waived,  but  all  the  fore- 
going are  to  be  considered  as  being  of  record  without  said 
bill,  as  well  as  those  matters  hereinafter  referred  to.  And  it 
is  further  agreed,  as  evidence  in  this  cause,  that  the  board  of 
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supervisors  of  Lee  county,  Iowa,  ordered  the  sale  of  the  prop- 
erty mentioned  in  the  petition,  and  that  the  same  was  duly 
appraised  at  ($1,200)  twelve  hundred  dollars,  and  due  notice 
was  given,  and  the  said  real  estate  was  sold  at  public  auction 
by  J.  C.  Blackburn,  auditor  of  Lee  county,  Iowa,  on  the 
20th  day  of  June,  A.  D.  1877,  at  the  front  door  of  the  court 
house,  Keokuk,  Lee  county,  Iowa,  at  two  o'clock,  p.  m.,  being 
the  time  and  place  set  forth  in  said  notice  of  sale,  and  then 
and  there  the  plaintiffs,  S.  0.  and  S.  Carter,  bid  off  and  pur- 
chased the  said  real  estate  for  ($1,300)  thirteen  hundred  dol- 
lars, and  took  immediate  possession  of  the  said  real  estate 
and  made  improvements  thereon,  and  have  continued  and  are 
now  in  possession  of  the  same,  and  have  paid  the  purchase 
money  and  received  a  certificate  thereof  from  the  audi- 
tor of  the  county  of  Lee,  and  state  of  Iowa,  as  appears  from 
copy  attached  to  the  petition  and  made  a  part  hereof.  That 
said  certificate  of  payment  was  duly  sent  to  the  state  land 
ofiice,  and  a  deed  or  patent  to  said  real  estate  demanded  of 
the  defendant,  governor  of  the  state  of  Iowa,  and  lie  refused 
tr»  make  the  same/'  Pursuant  to  the  foregoing  statement, 
the  auditor  of  Lee  county  filed  his  certificate  as  follows: 

'*I,  C.  M.  Primeau,  auditor  of  Lee  county,  Iowa,  hereby 
certify  that  I  havfe  examined  the  records  of  the  board  of  sup- 
ervisors of  Lee  county,Iowa,  and  do  not  find  where  the  county 
is  charged  with  the  money  loaned  to  the  college  of  physicians 
and  surgeons  of  the  medical  department  of  the  state  of  Iowa, 
at  Keokuk,  and  I,  as  auditor  of  Lee  county,  Iowa,  received 
from  S.  C.  and  S.  Carter  the  sum  of  $1,300,  proceeds  from 
the saleof  lots  1,  2,  5,  6,  7,  8,  9,  10,  11,  12,  in  block  20,  Keo- 
kuk, Iowa,  and  remitted  the  same  to  the  auditor  of  state 
of  Iowa,  by  his  direction,  and  the  receipt  from  the  treasurer 
of  the  state  of  Iowa  for  the  amount  is  now  on  file  in  the  of- 
fice of  the  county  treasurer  of  Lee  county,  Iowa,  at  Fort  Mad- 
ison." 

I.  The  perpetual  school  fund  of  the  state  consists  of  five 
percent  upon  the  net  proceeds  of  the  sale  of  lands,  the  pro- 
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ceeds  ol  the  five  hundred  thousand  acre  ffrant, 

1.  PERMA-  -  1         /.    T  ,  ..  ,  ,  O  ' 

XBNT  schcwi    the  proceeds  of  the  sales  ot  escheated  estates,  and 

fund:  ioaiiiuK  ^  ^  ' 

of?cOTimcto°  ^^  *'"®  ^'^®  ^^  ^^®  sixteenth  section.  Code,  § 
ffi^ii^ori-  1837.  The  five  per  centum  on  the  proceeds  of 
^^  sales  are  apportioned  among  tlie  several  counties, 

and  the  funds  arising  from  the  other  sources  are  payable  to 
the  county  treasurer  of  the  county  in  which  the  lands  or  es- 
cheated estates  are.  Code,  §  §  1839  and  1840.  The  county 
auditor  is  authorized  to  loan  these  funds.      Code,  §  1804. 

The  securities  received  for  the  loans  are  under  the  manage- 
ment of  the  board  of  supervisors.  Code,  §  1860.  In 
case  of  the  sale  of  lands  on  execution  founded  on  any  mort- 
gage or  contract,  the  attorney  of  the  board  is  authorized  to 
bid,  on  behalf  of  the  state  or  county,  such  sum  as  the  inter- 
ests of  the  fund  may  require.  Code,  §  1874.  Sections  1845 
and  1846  of  the  Code  authorize  the  board  of  supervisors  to 
sell  the  sixteenth  section,  or  lands  selected  in  lieu  thereof,  or 
any  part  of  the  five  hundred  thousand  acre  grant. 

Section  1850  of  the  Code  provides  that:  "When  any  lands 
have  been  bid  in  by  the  state  in  behalf  of  the  school  fund, 
on  execution  founded  on  a  judgment  in  favor  of  said  fund, 
such  land  shall  be  sold  in  the  same  manner  as  other  school 
lands." 

The  appellee  claims  that  Lee  county  has  the  right  to  dis- 
pose of  the  lots  in  question,  and  bases  that  right  upon  the 
provision  of  section  1850  of  the  Code.  "We  think,  however, 
that  this  section  applies  to  lands  purchased  upon  judgments  re- 
covered upon  mortgages  or  contracts  referred  to  in  section 
1874  of  the  Code,  being  such  mortgages  or  contracts  as  the 
county  authorities  are  authorized  to  take  under  the  provisions 
of  chapter  12,  title  12,  of  the  Code.  The  fund  in  question 
was  not  loaned  by  the  county  authorities  under  the  general 
provisions  of  the  statute,  but  was  loaned  under  the  special 
provisions  of  chapter  60,  laws  of  1858.  The  claim  was 
not  prosecuted  by  the  board  of  supervisors  of  Lee  county,  un- 
der the  general  statutes,  but  by  the  attorney-general  of  the 
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State,  pursuant  to  joint  resolution  IS  of  the  Thirteenth  Gren- 
eral  Assembly.  See  Laws  of  1870,  page  251.  The  amoant  of 
the  loan  never  was  apportioned  to  Lee  county,  and  it  does  not 
appear  that  that  county  ever  had  anything  to  do,  either  with 
making  the  loan  or  enforcing  it.  Under  sections  1910  and 
1911  of  the  Code,  the  attorney-general  was  authorized  to  bid 
in  the  lots  for  the  state,  and,  under  section  1916  of  the  Code, 
the  care,  custody,  management  and  sale  thereof  are  entrusted 
to  the  executive  council.  The  county  of  Lee  was  not  author- 
ized to  make  any  disposition  of  the  lands,  and  the  defendant 
properly  refused  to  execute  a  patent  to  the  purchaser. 

IL     The  appellees  submitted  with  the  case  a  motion  to  dis- 
miss the  appeal,  upon  the  ground  that  it  was  not  taken  in 
,     time.     The  notice  of  appeal  was  served  on  the 

2.  APPEAL  to  ^^ 

SSt?1irae     ^^*^^  ^y  ^^  April,  1883.     The  transcript  shows 
wheD  H^-     that  it  was  agreed  that  the  cause  slionld  be  taken 
gins  to  run.     m^j^^  advisemeut,  and  decided  in  vacation,  as  of 
the  September  terra,  1882,  which  adjourned  on  the  30th  day 
of  September.     The  decision  was  not,  in  fact,  announced  until 
December  19th,  1882.    The  period  for  taking  an  appeal  runs 
from  the  time  the  decision  is  in  fact  made,  and  not  from  the 
time  to  which  it  has  relation  by  agreement.     This  has  fre- 
quently been  ruled  by  this  court  in  unreported  decisions  upon 
motions  to  dismiss  appeals.     The  motion  to  dismiss  is  over- 
ruled. 
The  judgment  of  the  court  below  is 

Hevessfu. 
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The  State  v.  Cole. 

1.  Criminal  Law :  murdbb:  byidbncb  of  othbb  yicious  conduct  to- 

wards DBCBASBD.  Qpon  a  trial  for  marder,  where  thnre  is  evidence 
that  would  justify  a  jury  in  believingp  that  the  crime  has  been  committed 
by  some  one,  and  there  are  circumstances  which  point  toward  the  de- 
fendant as  the  fifuilty  person,  evidence  of  conduct  ezhibitinf?  a  bad  state 
of  feeling  on  the  part  of  defendant  toward  the  deceased  is  admissible.  (See 
State  V,  Moekhen,  53  Iowa,  310.) 

2.  Criminal  ETidence:  expbrts  in  toxiooloot:  compbtbnct  of 

PHYSICIANS  AS  SUCH:  PRACTICB  IN  TRIAL  AND   APPBLLATB  COURTS. 

Whether  a  phystieian,  by  virtue  of  his  profession  and  experience  as  sach 
merely,  should  be  allowed  to  testify  as  an  expert  as  to  indications  of  ar- 
senic in  the  stomach  of  one  supposed  to  have  been  poisioned,  quaere; 
but  such  professional  experience  must  be  regarded  as  at  least  some  evi- 
dence of  the  witness'  qualification  to  testify.  And,  while  the  matter  of 
passing  upon  expert  qualifications  is  not  one  that  is  suly'ect  to  very  well- 
defined  rules,  and  something  must  be  left  to  the  discretion  of  the  trial 
court, — ^to  be  exercised  with  caution  in  cases  of  gravity, — and  while  the 
appellate  court  will,  in  such  cases,  when  satisfied  that  injustice  has  been 
done  through  a  want  of  caution  in  this  respect  by  the  trial  court,  feel 
justified  in  reversing  the  judgment  of  conviction,  yet  where,  as  in  this 
case,  the  defendant  made  no  objection  on  the  trial  to  the  sufficiency  of  the 
evidence  of  the  qualifications  of  the  expert  witnseses,  the  trial  court  was 
justified  in  presuming  that  he  was  satisfied  with  the  evidence,  and,  no 
manifest  iigustice  appearing,  a  reversal  on  this  ground  is  refused. 

3.  Criminal  Prooednre :  instruction  as  to  lowbr  grades  of  of- 

fense :  NOT  ALWAYS  NBCESSART.  While  it  is  not  for  the  court  to  weigh 
the  evidence,  the  question  whether  there  is  ang  evidence  is  always  one 
for  the  court ;  and  where  defendant  was  on  trial  for  murder  by  poisoning, 
which  by  statute  is  made  murder  in  the  first  degree,  and  there  was  no  evi- 
dence upon  which  defendant  could  have  been  found  guilty  of  any  infer- 
ior offense,  held  that  the  court  was  not  required  to  instruct  as  to  lower 
degrees  of  the  crime,  and  that  it  would  not  have  been  justified  in  so  do- 
ing. (See  opinion  for  cases  cited,  followed  and  distinguished.) 

4.  Criminal  Law :  qualifications  of  experts  :  pboythob  of  court  and 

JURY.  It  is  for  the  court  in  the  first  instance  to  pass  upon  the  qualifica- 
tions of  a  witness  offered  as  an  expert  to  testity  as  such,  but,  when  he  has 
once  been  permitted  to  testify,  the  jury  are  the  sole  judges  of  the  weight 
of  his  testimony,  and  they  may  consider,  among  other  things,  the  extent 
of  the  witness"  knowledge  as  to  the  special  thing  in  regard  to  which  he 
testifies  as  an  expert,  and,  in  a  proper  case,  they  may  be  justified  in  dis- 
regarding his  testimony  entirely. 
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o.  :  judomsht:  impribohmkht  for  life  nrcLUDSS  hako  lak-l 

Where  the  verdict  was  impiisonment  eU  hard  labor  for  life,  a  jnd^BOC 
of  imprisonmeDt  for  life  most  ander  the  law  b3  presamed  to  meui  t&e 
same  thing;  and  an  objection  by  the  defendant  that  the  jndgtmnA  does 
not  follow  the  Terdict  cannot  be  sostained. 

Appeal  from  Clarke  DiatricC  Court. 

Tuesday,  Octobeb  16.  1883. 

The  defendant  was  indicted  for  the  crime  of  murder  hj 
means  of  poison.  Having  been  convicted,  he  was  sentenoed 
to  confinement  in  the  penitentiary  for  life.  From  this  jodg^ 
nient  he  appeals. 

P.  J.  Gobs,  and  Temple  dk  Tallman^  for  appellant. 

Smith  MePJierson^  Attorney-general,  for  the  State. 

Adams,  J. — The  defendant  was  charged  with  the  mnrder 
of  his  wife.  In  April,  1880,  the  deceased,  LanraCoIe,  became 
confined  in  childbirth.  Wliiie  thus  confined,  she  manifested 
symptoms  of  having  been  poisoned.  She  survived  the  birth 
of  her  child  a  few  days  and  died.  Soon  after  the  burial  the 
suspicion  that  she  was  poisoned  became  so  strong  that  the 
coroner  caused  the  body  to  be  exhumed  and  a  post  mortem 
examination  to  be  made.  The  examination,  as  the  evidence 
tends  to  show,  revealed  arsenic  in  the  stomach.  The  defend- 
ant was  suspected  of  having  administered  the  poison,  and  was 
indicted  and  tried,  with  the  result  above  stated. 

I.  The  deceased  was  but  little  more  than  fifteen  years  of 
ago  at  the  time  of  her  marriage  to  the  defendant,  and'  only 
,  ouiMiNAL  ahout  seventeen  years  of  age  at  the  time  of  her 
ewdeilce'of  "^^  death.  The  state  introduced  evidence  tending  to 
cimiuct^to-"**  show  that  the  defendant  lost  his  affection  for  her, 
ucccasert.  and  had  threatened  to  send  her  home  to  her 
father^s  house.  Some  of  the  evidence  introduced  for  tlie  pur- 
pose of  showing  his  want  of  affection,  and  his  criminal  dispo- 
sition toward  her,  was  objected  to  by  the  defendant  The 
state  was  allowed,  against  the  objection  of  defendant,  to  in- 
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troduce  evidence  to  the  eflFect  that  the  defendant  called  her  a 

i.(J d  big  footed  squaw;"  that  he  allowed  her  to  work  out 

of  doors  in  cold  weather,  in  clothing  insufficient,  while  he  was 
warmly  clad;  that  he  made  her  get  into  a  pen  and  milk  a 
vicious  cow;  that  when  she  was  dying,  and  he  was  told  by  the 
attending  physician  that  she  could  not  live  more  than  fiffceen 
or  twenty  minutes,  he  commenced  talking  about  his  orchard 
and  improving  his  house,  and  put  on  a  jovial  and  frivolous  air. 
The  ruling  of  the  court  in  admitting  this  evidence  is  assigned 
as  error.  It  may  be  conceded,  as  the  defendant  claims,  that 
upon  a  trial  for  a  criminal  offense  evidence  of  independent 
acts  of  bad  conduct  is  not  ordinarily  admissible,  and  in  no 
case  to  establish  the  body  of  the  crime.  But  upon  a  trial 
for  murder,  where  there  is  evidence  that  would  justify  a  jury 
in  believing  that  the  crime  has  been  committed  by  some  one, 
and  there  are  circumstances  which  point  to  the  defendant  as 
the  guilty  person,  evidence  of  conduct  exhibiting  a  bad  state 
of  feeling  on  the  part  of  the  defendant  toward  tiie  deceased 
is  admissible.  State  v.  Moelcherij  53  Iowa,  310;  State  v, 
Watkins^  9  Conn.,  47.  In  the  latter  case  the  defendant  was 
tried  for  the  murder  of  his  wife.  It  was  held  admissible  to 
show  that  defendant  had  been  guilty  of  adultery.  The  affec- 
tion which  a  husband  ordinarily  entertains  for  his  wife  ren- 
ders it  improbable  to  the  last  degree  that  he  would  be  guilty 
of  murdering  her.  But  this  affection  is  sometimes  wanting, 
and,  where  it  is  wholly  so,  the  marital  relation  may  be  a  bur- 
den. In  State  v.  Watkins^  Hosmer,  Ch.  J.,  speaking  of  the 
evidence  of  adultery,  said:  "The  proof  alluded  to  would  not 
establish  the  position,  if  the  wife  were  killed,  that  the  husband 
perpetrated  the  act;  but  the  presumption  (of  innocence)  ere* 
ated  by  the  marital  relation  would  be  repelled,  and  a  weight 
be  given  to  the  other  proof  in  the  case  which  it  would  not 
otherwise  possess."  See,  also,  in  this  connection,  State  v. 
Zellera^  2  Halstead,  220 ;  Hendrickaon  v.  People^  1  Parker's 
Crim.  Rep.,  406;  Benedict  v.  State,  14  Wis.,  425.  We 
think  that  the  court  did  not  err  in  admitting  the  evidence. 
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II.  One  Abernathy  was  allowed  to  testify,  against  the 
objection  of  the  defendant,  that  he  had  seen  the  deceased  car- 
rying water.  It  is  not  shown  for  what  purpose  nor  under 
what  circumstances.  The  defendant  was  living  upon  a  farm 
and  keeping  house.  It  is  to  be  presumed  that  the  deceased 
was  carrying  water  from  the  usual  place  of  supply  for  domes- 
tic purposes.  We  are  not  able  to  say  that  this  was  anything 
more  than  an  ordinary  household  duty  which  the  defendant 
might  properly  enough,  under  ordinary  circumstances,  allow 
his  wife  to  perform.  Such  being  our  view,  we  have  to  say 
that  it  appears  to  us  that  the  evidence  was  immaterial.  Bel 
we  are  not  able  to  see  how  it  could  have  prejudiced  the  de- 
fendant. 

III.  The  defendant  assigns  as  error  that  the  court  erred 
in  allowing  certain  physicians  to  testify,  as  experts,  to  having 

made  SLpost  mortem  examination,  and  to  having 
evidence:  ex-  found  indications  of  arsenic  in  the  stomach  of  the 

perts  111  toxi- 

JStencyoT"'  deceased.  The  objection  urged  in  argument  is 
?Slp^'tSj  ^^^^  ^^  did  ^^^  appear  that  they  were  competent 
aplJeuate  ^  to  testify  as  experts.  Without  any  doubt,  the  ques- 
^  tion  as  to  the  condition  of  the  stomach  was  one 

involving  skill  and  science.  The  physicians  who  testified  were 
shown  merely  to  be  physician?  of  considerable  length  of  stand- 
ing in  practice.  Whether  such  persons  should  have  been  held 
to  be  qualified  to  testify  as  experts  in  respect  to  the  po^ft  mar- 
tern  examination,  and  indications  of  arsenic,  is  a  question  upon 
which  we  are  not  entirely  agreed.  Thepost  mortem  examina- 
tion of  a  human  stomach  for  the  detection  of  indications  of 
poison  does  not  necessarily  come  within  the  experience  of  a 
medical  practitioner.  But  toxicology  is  treated  as  a  branch  of 
medical  jurisprudence,  and  it  may  be  regarded  as  belonging 
to  medical  science.  On  a  question,  then,  as  to  whether  a 
person  is  qualified  to  make  a  post  mortevh  examination  of  a 
human  stomach,  and  testify  to  indications  of  arsenic,  it  would 
De  proper  to  allow  evidence  that  he  is  a  medical  practi- 
tioner.     We  do   not   say  that   the  court)  upon   such  fact 
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alone  being  shown,  should  necessarily  allow  him  to  testify. 
We  merely  say  that,  if  he  is  admitted  upon  such  fact, 
the  court  does  not  act  wholly  without  evidence.  This  mat- 
ter of  passing  upQn  expert  qualifications  is  not  one  that  is 
subject  to  very  well  defined  rules.  There  must,  of  course, 
1)e  some  evidence  of  the  existence  of  the  qualifications;  but 
beyond  that  it  must  be  left  somewhat  in  the  discretion  of  the 
court.  In  a  criminal  case  of  the  gravity  of  this  one,  the  dis- 
cretion must,  to  be  sure,  be  exercised  cautiously;  and  if  the 
appellate  court  should  be  satisfied  that  it  had  not  been  done,  and 
should  apprehend  that  the  defendant  had  suffered  injustice? 
it  would  doubtless  be  justified  in  reversing.  But,  in  passing 
upon  the  question  of  a  proper  exercise  of  discretion  the  appel- 
late court  may  look  into  what  transpired  upon  the  trial.  Where 
the  defendant  thinks  that  the  evidence  is  insufficient  to  estab- 
lish with  proper  fullness  the  expert  qualifications,  his  true 
course  would  be  to  interpose  an  objection  upon  that  ground. 
Upon  the  preliminary  question  of  the  admission  of  oflfered 
expert  witnesses,  it  is  probable  that  their  qualifications  are 
seldom  shown  as  fully  as  they  might  be.  The  witnesses,  we 
think,  are  often  admitted  upon  very  slight  evidence,  leaving 
the  party  against  whom  they  are  admitted  to  show  by  cross- 
examination  and  otherwise  the  absence  of  the  qualifications. 
It  is  not  regarded  as  easy  for  an  unqualified  person  to  sustain 
himself  in  the  character  of  an  expert  witness.  If  a  party 
against  whom  an  expert  witness  is  offered  makes  no  objections 
to  the  suflBciency  of  the  evidence  of  his  qualifications,  the 
court  would  ordinarily,  we  think,  be  justified  in  assuming  that 
the  party  regarded  the  witness  as  qualified,  or  relied  upon 
showing  his  want  of  qualifications  later.  In  the  case  at  bar, 
no  objection  was  interposed  on  the  ground  of  a  want  of  quali- 
fications of  the  physicians.  There  was,  it  is  true,  an  objection 
made  to  the  competency  of  the  evidence  respecting  the  post 
mortem  examination  and  its  revelations.  But  that  is  a  dif- 
ferent thing.  Evidence  may  be  competent,  abstractly  consid- 
ered, and  a  witness  whose  testimony  is  offered  as  such  evi- 
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dence  not  be  qualified.  The  question  now  presented  in 
argument  doss  not  appear  to  have  been  raised  upon  the  trial. 
"While  appellate  courts  sometimes  go  very  far  in  a  ease  of  this 
kind  in  reviewing  the  proceedings  in  the  trial  court,  where 
manifest  justice  seems  to  require  it,  we  have  to  say  that  we 
do  not  see  anything  in  the  alleged  error  that  would  justify 
us  in  reversing. 

IV.  The  court  gave  an  instruction  in  these  words:  "The 
indictment  in  this  case  charges  the  defendant  with  the  crime 
of  murder  in  the  first  degree,  and  while,  under  the 
Pnsmiction  aa  '*^  ^^  ®"^^  cases,  the  fiBUjts  justifying  it,  a  defend- 
^Sfof  ft"^  ™*y  ^  found  guilty  of  an  offense  necessarily 
always  neces-  included  therein,  still,  under  the  evidence  and  con- 
^^^'  ceded  facts  in  this  case,  the  offense,  if  one  was 

committed  at  all,  was  murder  in  the  first  degree.  The  de- 
fendant also  claims  by  his  counsel,  in  argument  before  you, 
that,  under  the  evidence  in  this  case,  the  defendant  is  either 
guilty  of  murder  in  the  first  degree  or  not  guilty.  It  will, 
therefore,  only  be  necessary  to  call  your  attention  to  the  law 
relating  to  murder  in  the  first  degree."  The  giving  of  this 
instruction  is  assigned  as  error.  The  first  objection  urged  to 
this  instruction  is  that  the  court  erred  in  assuming  that  there 
were  conceded  facts,  whereas  it  is  insisted  that  there  were  and 
could  be  none  under  the  plea  of  not  guilty. 

The  defendant  was  indicted  for  the  murder  of  his  wife. 
One  of  the  facts  necessary  for  the  state  to  prove,  and  which 
the  state  did  prove,  was,  that  the  defendant's  wife  was  dead. 
But  that  fact  was  virtually  conceded.  The  defendant's  wit- 
nesses testified  upon  that  assumption,  and  no  question  was 
raised  in  regard  to  it. 

The  second  objection  urged  is,  that  it  is  not  true  that  the 
defendant  was  necessarily  guilty  of  murder  in  the  first  de- 
gree, if  he  was  guilty  at  all.  It  is  not  claimed  that  the 
defendant  under  this  indictment  could  have  been  guilty  of 
murder  in  the  second  degree.  Murder  committed  by  means 
poison  is  made  by  statute  murder  in  the  first  degree.  Code, 
§  3849.     But  the  defendant  insists  that  he  might  under  the 
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indictment  have  been  convicted  of  something  less  than  mur- 
der, as  mauslanghter,  if,  for  instance,  he  was  gnilty  merely  of 
criminal  negligence  in  administering  poison  which  produced 
death;  or  of  an  assault  with  intent  to  commit  murder,  if  he 
administered  the  poison  with  such  intent,  and  the  death  re- 
sulted from  a  different  cause.  To  this  we  have  to  say  that  we 
have  been  unable  to  discover  the  slightest  evidence  that  poi- 
son was  administered  by  defendant  through  negligence,  or 
that  the  death  occurred  from  any  other  cause.  The  evidence,^ 
so  far  as  it  bears  upon  these  two  points,  is  all  against  the  de- 
fendant. 

It  is  true,  it  is  not  for  the  court,  as  the  defendant  insists,  to 
weigh  evidence.  That  was  solely  the 'province  of  the  jury. 
But  no  rule  is  better  settled  than  that  an  instruction  should, 
not  be  given  upon  a  theory  to  which  the  evidence  affords  na 
support  whatever.  The  questioH  as  to  whether  there  is  any 
evidence  upon  a  given  point  is  always  a  question  for  the  court. 

The  defendant  insists,  however,  that  this  court  has  held  un- 
qualifiedly that  the  trial  court  must  instruct  in  regard  to  the 
lower  degrees  of  crime  necessarily  included  in  the  crime 
charged  in  the  indictment.  He  cites  Gordeiiv.  State^  3  Iowa, 
410;  State  V.  Walters,  45  Id.^  SS9;  State  v.  FiWan^,  49  Id., 
241;  State  v.  Clemons,  51  Id.,  274;  State  v,  Glynden, 
Id.,  463;  State  v.  Pennell,  56  Id.,  29;  State  v.  Porter,  57  Id., 
691.  But  an  examination  of  these  cases  will  disclose  that  in 
some  of  them  the  point  in  question  was  not  raised,  and  that, 
where  it  was  raised,  it  was  held  that  an  instruction  in  regard 
to  the  lower  degrees  of  crime  would  not  have  been  wholly 
without  support  in  the  evidence. 

That  it  is  not  error  to  omit  to  instruct  in  regard  to  a  degree 
of  crime  of  which  tlie  jury  under  the  evidence  could  not  have 
found  the  defendant  guilty,  was  held  in  Foster  v.  The  People, 
50  N.  Y.,  598.     We  think  the  instruction  given  is  correct. 

V.  The  court  gave  an  instruction  in  these  words:  "While 
it  is  true  that  medical  experts  are  allowed  under  the  law  to 
testify  in  cases  of  this  kind,  and  the  court  has  allowed  it  to 
be  done  in  this  case,  yet  it  is  equally  t»Mie  that  you  arc  the 
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4.  cRiMTKAi.  j^^g®^  ^^  ^^^  weight  to  be  given  to  snch  testimony, 
caSoiS^of^'  taking  into  consideration  the  knowledge  of  said 
province  of  witncsscs,  OT  the  Want  of  it,  the  disagreement  of 
fury.  ^  experts,  if  any,  and  also  the  farther  fact  whether 
they  or  any  of  them  are  practical  chemists,  or  whether  they 
or  any  of  them  have  little  or  great  knowledge  of  chemistry." 
The  giving  of  tliis  instruction  is  assigned  as  error.  The  ob- 
jection urged,  as  we  understand  it,  is  that  the  instruction 
submitted  to  the  jury,  not  simply  the  question  as  to  the  weight 
of  the  expert  testimony,  but  the  question  as  to  the  competency 
of  the  witnesses  to  testify  as  experts  at  all,  which  latter  ques- 
tion, it  is  said,  was  solely  for  the  court.  It  may  be  conceded 
that,  when  a  witness  is  offered  as  an  expert,  the  court  would 
not  be  justified  in  allowing  him  to  testify  against  the  objec- 
tion of  the  party  against  whom  he  was  offered,  until  some 
evidence  was  introduced  that  the  witness  was  possessed  of 
the  requisite  character.  Where,  however,  as  in  this  case,  the 
witness  has  once  been  admitted  by  the  court  to  testify,  the 
weight  that  should  be  given  to  his  testimony  becomes  a  ques- 
tion for  the  jury,  and  in  a  proper  case  they  would  be  justified, 
doubtless,  in  disregarding  his  testimony  entirely.  We  see 
nothing  in  the  instruction  given  of  which  the  defendant  can 
properly  complain. 

VI.     The  jury  found  by  their  verdict  that  the  defendant 
should  be  punished  by  imprisonment  in  the  penitentiary  at 

5 jjudg.  hard  labor  for  life.     In  rendering  judgment  upon 

Slimen?For*'  the  verdlct,  the  court  sentenced  the  defendant  to 
Ua^^iabor.  imprisonment  in  the  penitentiary  for  life.  The 
defendanl  insists  that  the  judgment  did  not  follow  the  ver- 
dict, inasmuch  as  he  was  sentenced  to  hard  labor.  He  coold 
not  under  the  verdict  be  punished  otherwise  than  by  hard  la- 
bor in  the  penitentiary.  We  think  that,  under  the  law,  the 
judgment  must  be  presumed  to  mean  that.  A  large  number 
of  questions  were  raised  in  the  course  of  the  trial,  which  we 
have  examined,  and  we  have  to  say  that  we  see  no  error,  and 
think  that  the  judgment  must  be 

Affibmed* 
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Cheistenson  V.  Thb  Centbal  Iowa  E^y  Co. 

1.  Bill  of  Ezoeptions:  filed  in  disbboard  of  rule  of  court: 
STRICKEN  OUT.  Where  there  was  a  rale  in  the  trial  court  that  bills  of 
exceptions  migrht  be  filed  after  the  adjournment  of  the  term,  but  requiring 
the  excepting  party  to  prepare  and  submit  to  opposing  counsel  his  bill 
of  exceptions  within  thirty  days  after  adjournment,  and,  by  agreement 
of  counsel,  defendant  was  allowed  ninety  days  in  which  to  prepare  his 
bill  of  exceptions,  held  that  the  extension  of  the  time  by  agreement  did 
not  relieve  defendant  of  its  duty  to  submit  its  exceptions  to  the  opposing 
counsel,  and,  for  this  failure,  its  bill  of  exceptions  must  be  stricken  out, 
upon  motion  in  this  court 

Appeal  from  Franklin  Circuit  Court, 

Wednesday,  Ootobeb  17,  1883. 

This  is  an  action  to  recover  damages  for  the  burning  of 
plaintiff's  grain  by  a  fire  set  out  by  a  locomotive  upon  defend- 
ant's road.  There  was  a  jury  trial,  resulting  in  a  verdict 
and  judgment  for  the  plaintiff.     The  defendant  appeals. 

H.  E.  J.  Boardman^  J.  H.  Blair  and  A.  C.  Dah/y  for 
appellant. 

Dow  cb  OilgeTy  for  appellee. 

Day,  Ch.  J. — I.  The  appellee  filed  and  submitted  with 
this  case  a  motion  to  strike  the  appellant's  bill  of  exceptions 
from  the  files,  upon  the  ground  that  the  appellant  failed  to 
serve  a  copy  of  his  bill  of  exceptions  upon  the  attorney  of 
appellee,  as  required  by  the  rule  of  court.  A  rule  of  court 
in  the  district  in  which  the  cause  was  tried  provides  as  fol- 
lows: "Bills  of  exceptions  may  be  settled  after  the  adjourn- 
ment of  the  term,  unless  objection  be  made  and  entered  of 
record  in  term,  and  without  such  objection  the  parties  will  be 
presumed  conclusively  to  consent  thereto.  Within  thirty 
days  after  the  adjournment  the  party  excepting  shall  prepare 
his  bill  and  serve  a  copy  thereof  upon  the  attorney  of  the 
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opposite  party,  who  shall  be  deemed  to  consent  to  the  cor- 
rectness of  the  same,  unless  within  ten  days  thereafter  he 
shall  serve  amendments  upon  the  attorney  from  whom  he  re- 
ceived a  copy  of  the  bill,  and  within  ten  days  thereafter  &aid 
bill  of  exceptions  shall  be  settled  by  the  judge,  unless  a  dif- 
ferent manner  be  agreed  to  in  writing.'*     It  is  clearly  shown 
that  the  appellant  did  not  comply  with  this  rule,  and  did  not 
at  any  time  serve  a  copy  of  the  bill  of  exceptions  upon  the 
attorney  of  the  appellee.     It  appears  that  the  appellee  con- 
sented that  the  bill  of  exceptions  might  be  settled  and  filed 
within  ninety  days  from  the  adjournment  of  the  term.     The 
eflRect  of  this  agreement  was  to  extend  the  time  within  which 
the  copy  of  the  bill  of  exceptions  should  be  served  upon  ap- 
pellee's attorney,  and  not  to  waive  such  service  altogether. 
Indeed,  we  are  authorized  to  conclude  that  appellee's  attor- 
ney consented  to  such  extension  of  time  in  reliance  upon  the 
rule,  and  with  the  expectation  that  he  would  have  an  oppor- 
tunity to  examine  and  pass  upon  the  correctness  of  the  bill, 
before  it  would  be  presented  to  the  judge  for  his  signature. 
The  rule  is  a  very  reasonable  and  proper  one,  and  appellant 
liad  no  right  to  disregard  or  ignore  it.     It  cannot  be  expected 
that,  in  the  multiform  business  coming  before  a  nisi  prius 
judge,  he  can  be  able,  ninety  days  after  the  adjournment  of 
a  term,  to  properly  settle  bills  of  exceptions  in  the  causes 
tried  at  the  term,  without  the  assistance  of  counsel.     He 
ought  not  to  derive  this  assistance  from  the  attorney  of  ap- 
pellant alone.     The  motion  to  strike  out  the  bill  of  excep- 
tions must  be  sustained. 

II.  The  bill  of  exceptions  being  stricken  out,  no  ques- 
tion remains  which  we  can  properly  or  understandingly  con- 
sider. The  appellant  insists  that  the  court  erred  in  refusing 
to  separate  the  witnesses,  and  in  allowing  the  attorney  of 
the  appellee  improperly  to  go  outside  the  record  in  the  argu- 
ment of  the  case.  But,  without  the  bill  of  exceptions,  the 
record  does  not  show  what  transpired  in  these  regartls.  The 
appellant  also  complains  of  the  giving  of  certain  instructions, 


SUPPLEMENT.  706 


CaUahaii  ▼.  The  City  of  Dm  Moines^ 


and  of  the  refusal  to  give  instractions  asked.  Witliont  any 
evidence  in  the  case,  we  cannot  find  that  there  was  any  error 
as  to  the  instructions  which  was  prejudicial  to  the  appellant. 
The  judgment  is 

Affibmbd. 


Callahan  v.  The  Cmr  of  Dbs  Moines. 

1.  City  :    LIABILITT  for  DAMAeSS  FROM  IMFBOFBR  CONSTRUCTION  OF  A 

RAILROAD  UPON  FRiTATB  PROFERTX*  Where  defendant  city  authorized 
the  constmction  of  a  railway  oyer  one  of  its  etreets,  but  by  one  of  the 
embankments  of  the  railroad,  at  a  point  not  upon  the  street,  but  upon 
private  property,  water  was  caused  to  flow  lipon  plaintiff's  premises  to 
his  damage,  held  that  the  city  was  not  liable. 

Appeal  from  Polk  Ci/rcuU  Court. 

Thursday,  Dbobmbeb  6,  1883. 

Action  to  recover  damages  resulting  from  injuries  to  a 
dwelling  house  and  the  lot  upon  which  it  is  situated,  caused 
by  surface  water  made  to  flow  thereon  by  an  embankment 
erected  by  a  railroad  company,  under  authority  of  an  ordi- 
nance of  the  city.  Upon  the  evidence  for  plaintiff  submit- 
ted to  the  jury,  the  court  directed  a  verdict  for  defendant,  and 
judgment  was  rendered  thereon.     Plaintiff  appeals. 

Hen/ry  S.  Wilcox^  for  appellant. 

Williamson  cfe  Ka/oanaughy  for  appellee. 

Beck,  J. — I.  An  ordinance  passed  by  the  city  council  of 
defendant  authorized  the  Des  Moines  &  Knoxville  Eailroad 
Company  to  construct  its  railroad  upon  East  Elm  street.  In 
the  conslruction  of  the  railroad,  which  follows  Elm  street 
but  a  part  of  the  way,  an  embankment  was  erected,  which 
Vol.  LXIII— 45 
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diverts  the  turfjioe  water  from  its  Datoral  eomei,  mod 
it  to  flow  upon  plaintiff's  property.  Plaintiff  suMafuwl  in^ 
jury  hy  reason  of  this  diversion  of  tbe  wat^,  and  in  ttJs  jt- 
tion  he  seeks  to  charge  defendant,  on  the  ground  that  i^  la- 
thorized  die  eonstmction  of  the  embankment,  withoat  req-^-r- 
ing  and  enforcing  the  eonstmction  by  the  railroMl  eompan- 
of  proper  cnlverts  to  permit  the  water  to  flow  in  its  nator^ 
course. 

II.     The  evidence  introduced  by  plaintiff  (and  no  other  w» 
given)  shows  that  the  diversion  of  the  water  is  caused  by  thar 
part  of  the  embankment  which  is  not  upon  the  street,  bat  U 
south  of  it.     There  is  no  testimony  tending  to  show  the  &ei 
to  be  otherwise.     The  city  is  not  liable  for  the  n^Iigence  or 
wrong  of  the  railroad  company  In  so  constructing  its  railroad 
npon  private  property  that  injury  resulted  to  phuntiffl     The 
ordinance  does  not  confer  authority  to  construct  the  railroad 
upon  private  property,  and  the  city  is  not  clothed  with  power 
to  permit  or  forbid  the  raiboad  company  to  acquire  private 
property  to  be  occupied  by  its  right  of  way.     Code,  §  4W. 
Tlie  defendant  was,  therefore,  charged  with  no  duty  or  care 
touching  the  construction  of  the  embankment  which  caused 
the  injury  to  plaintiff's  property.     It  is,  therefore,  not  liable 
in  this  action,  under  the  undisputed  evidence  submitted  by 
plaintiff  to  support,  his  right  of  recovery.     The  circuit  court 
correctly  directed  the  jury  to  return  a  verdict  for  defendant 

Affduied. 
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Sanxey,  Trustee,  v.  The  Iowa  Cmr  Olass  Co.  et  al. 

1.  Fraotioe:  objection  to  standing  of  intbrtenob:  made  too  late 

ON  APPEAL.  Where  a  party,  by  leave  of  the  court,  filed  a  petition  of 
intervention  in  a  cause,  and  the  issues  raised  thereby  were  tried  and  de- 
termined without  objection  in  the  trial  court,  it  is  too  late,  on  appeal  to 
this  court,  to  object  to  the  standing  of  the  intervenor  in  the  case,  on  ac- 
count of  his  failure  to  serve  notice  of  his  intervention  on  one  of  the  par- 
ties to  the  suit. 

2.  Mortgage  to  Trustee  for  Bond-liolders :  foreclosure:  order 

OF  court  to  bid  in  property  for  whole  debt:  facts  not  WAR- 
RANTING. Where  plaintiff  was  the  mortgagee  in  trust  for  the  intervener 
and  thirteen  other  bond-hddcrs,  but  the  others  had  guaranteed  to  the 
intervener  the  payment  in  full  of  his  bonds,  held  that  the  court  had  no 
authority,  against  intervener's  objection,  to  direct  the  trustee  to  bid  in 
the  property  on  foreclosure  for  the  full  amoant  of  the  bonds  secured,  be- 
cause thereby  intervenor  would  be  deprived  of  the  benefit  of  his  guar- 
anty, and,  instead  thereof,  would  be  invested  with  only  his  pro  rata 
shajre  of  the  property,  however  much  it  might  fall  short  in  value  of  the 
amount  bid  therefor. 

Appeal  from,  Johnson  District  Court. 
Tuesday,  Deoembeb  4,  1883. 

This  is  an  action  in  equity,  by  which  the  plaintiff  sought 
to  foreclose  a  trust  deed  upon  certain  real  e;?tate,  made  by  the 
Iowa  City  Glass  Company  to  the  plaintiff,  as  trustee,  to  se- 
cure the  payment  of  the  principal  and  interest  of  fifteen 
thousand  dollars  of  bonds  issued  by  said  glass  company. 
The  names  of  the  owners  of  the  bonds,  some  fourteen  in  num- 
ber, together  with  the  amounts  of  the  bonds  held  by  them, 
were  exhibited  with  the  petition,  and  it  was  asked  that  judg- 
ment be  rendered  against  the  glass  company,  and  in  favor  of 
the  respective  owners  of  the  bonds,  for  the  amounts  due  to 
them,  and  that  a  special  execution  issue,  and  tiie  property  be 
sold  to  satisfy  said  judgments,  and,  in  case  the  proceeds  of 
the  sale  should  be  insufficient  for  that  purpose,  that  the  same 
be  applied  pro  rata  on  the  amount  due  each  bond-holder. 

On  the  27th  day  of  May,  1882,  D.  F.  Sawyer,  one  of  the 
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bond-holders  named  in  the  exhibit  to  the  petition,  and  the 
owner  of  $2,500  of  the  bonds,  by  leave  of  the  court  inter- 
vened in  the  action.  By  his  petition  of  intervention,  it  ap- 
pears that  certain  others  of  the  bond-holders  had  gaaranteed 
the  collection  of  the  bonds  held  by  him.  He  claimed  in  the 
petition  that  the  amount  secured  by  his  bonds  was  a  prior 
lien  on  the  property.  He  charged  in  the  petition  that  the 
trust  property  was  less  in  value  than  the  amount  due  on  the 
bonds,  and  that,  by  the  foreclosure  upon  plaintiff's  petition, 
it  was  designed  by  the  guarantors  ol  the  collection  of  his 
bonds  to  have  the  property  bid  in  at  the  sale  on  special  ex- 
ecution for  the  full  amount  of  all  the  bonds  and  interest 
thereon,  and  thus  deprive  him  of  the  benefit  of  his  guarantee. 
On  the  81st  day  of  May,  1882,  the  plaintiff  amended  his 
petition  by  setting  forth,  among  other  things,  that,  if  the 
property  should  be  sold  for  cash  at  an  ordinary  sheriff's  sale, 
the  same  would  be  at  a  great  sacrifice,  and  it  was  prayed  that 
an  order  be  made  that  the  property  be  bid  in  at  the  sale  for 
the  benefit  of  all  the  bond-holders.  On  the  2nd  day  of  Jane, 
1882,  the  intervenor  filed  his  written  objections  to  the  relief 
demanded  in  the  amended  petition,  the  ground  thereof  being 
that  the  court  had  no  power  to  grant  the  relief  therein  prayed. 
The  cause  was  tried  by  the  court,  and  judgments  were  rend- 
ered against  the  glass  company  in  favor  of  all  the  bond-hold- 
ers for  the  amounts  severally  due  to  them,  and  a  decree  of 
foreclosure  was  entered,  by  which  it  was  ordered  that,  in  the 
absence  of  other  adequate  bidders  at  the  execution  sale,  the 
said  plaintiff,  as  trustee,  should  bid  in  the  said  property  at 
its  reasonable  market  value,  for  the  benefit  of  all  the  bond- 
holders, and  the  petition  of  intervention  of  said  Sawyer  wis 
dismissed.     The  intervenor,  Sawyer,  appeals. 

S.  H.  Favrall  and  Joe  A.  EdwardSy  for  appellant. 

Milton  Remley  and  Boal  db  Jackson^  for  appellee. 

BoTHBOoK,  J. — I.    J.  E.  Switzer,  a  bondholder,  also  inter- 
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vened  in  the  action,  but,  as  he  has  not  appealed  from  the  de- 
cree, we  need  make  no  statement  of  the  case  so  far  as  his 
rights  are  involved. 

Some  qnestion  is  made  by  connsel  for  appellees  as  to  the 
right  of  appellant  to  be  heard  in  this  court,  becanse  no  ser- 
1.  PRACTICE :  viceof  notice  of  his  petition  was  had  upon  the  Glass 
s?aSdinS*o^  Company.  It  appears,  however,  that  the  petition 
mad7tSoiate  of  intervention  wis  filed  by  leave  of  the  court 
onappea.  before  defendant  was  defaulted,  and  the  inter- 
vener filed  his  objections  to  the  relief  prayed  for  in  the 
amended  petition,  and  there  was  a  trial,  at  which  evidence 
was  introduced  as  to  the  cost  of  the  real  estate,  buildings  and 
machinery,  and  that  the  same  were  in  a  good  state  of  pre- 
servation. 

The  contest  on  the  trial  was  between  the  intervener  and 
the  trustee,  upon  an  issue  in  which  the  power  of  the  court  to 
render  such  a  decree  as  the  trustee  demanded  was  the  ques- 
tion to  be  determined.  The  intervener's  standing  in  the  court 
below  was  not  questioned,  and  it  cannot  be  questioned  in  this 
court. 

II.     Did  the  court  have  the  power  or  authority  to  direct 
the  trustee  to  bid  in  the  property  at  what  he  deemed  its  reason- 
able market  value,  against  the  objection  of  the 
totpustepfor   intervener?    The  trust  deed  conferred  authoritv 

bondholders:  •" 

wder^fcourt  ^P^^  *^^  trustee  to  foreclose  the  same.  It  did 
l?iyfo?wh2Fe  ^^^  authorize  him  to  purchase  the  property  for 
SSt  wal5SSt-  the  benefit  of  all  the  bondholders.  We  have,  then, 
***'  this  case:    The  bonds  are  held  by  fourteen  per- 

sons. Some  of  these  persons  guaranteed  the  collection  of 
the  bonds  held  by  the  intervener.  If  the  property  should  be 
bid  in  at  the  foreclosure  sale  under  this  decree  for  the  fall 
amount  of  the  bonded  indebtedness,  that  would  extingaish 
any  liability  of  the  guarantors  to  the  intervener,  no  matter 
how  much  he  might  lose  upon  the  property  purchased  for  him 
by  the  trustee.  No  one  of  the  bondholders  is  entitled  to  any 
priority  over  another.   They  are  all  to  be  paid  pro  rata  from 
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the  proceeds  of  the  sale.  If  the  property  Bhould  be  bid  in 
for  the  full  amount  due  all  of  the  bondholdera,  their  judgments 
would  be  satisfied.  We  think  it  is  very  clear  that  the  court 
had  no  authority  to  make  a  decree  which  might  in  any  event 
impair  the  security  which  the  intervenor  held  for  the  pay- 
ment of  the  money  due  to  him.  Suppose  A.  owes  B.,  and 
the  debt  is  secured  by  a  deed  of  trust  running  to  C,  could 
a  court  properly  decree  on  foreclosure  tliat  C,  might  bid  in 
the  property  for  B.,  and  fix  the  price  at  which  B.  should  take 
it,  when  B.  did  not  want  the  property?  We  know  of  no  rule 
of  law,  and  surely  there  is  no  equitable  principle,  by  which 
a  creditor  is  bound  to  take  property  in  satisfaclion  of  his  debt, 
and  at  a  price  to  be  fixed  by  another,  unless  he  has  contracted 
so  to  do.  And  the  case  is  not  different  because  thirteen 
other  persons  hold  liens  upon  the  same  property,  and  in  the 
same  right. 

We  have  examined  the  cases  of  foreclosure  of  railroad  trust 
deeds,  cited  by  counsel  for  the  parties,  and  have  endeavored 
to  find  others  bearing  upon  the  question,  and  we  find  nothing 
anywhere  which  will  in  principle  support  this  decree.  Of 
course,  where  a  trust  deed  provides  that  the  trustee  on  fore- 
closure may  bid  in  the  trust  property  for  the  benefit  of  the 
bond  holders,  or  where  a  minority  of  bond  holders  acquiesce 
by  their  silence  in  an  order  of  this  kind,  being  represented 
by  the  trustee,  and  afterwards  seek  to  review  the  decree,  there 
are  equitable  grounds  upon  which  it  may  be  upheld.  But  in 
this  case  the  bond-holder  resists  and  objects  to  the  decree. 
He  has  lost  nothing  by  failing  to  appear  and  question  the 
claim  made  by  his  trustee,  that  he  shall  bid  in  the  property 
at  the  sale;  and,  in  view  of  the  probable  impairment  of  his 
security,  we  think  the  decree  of  the  district  court  cannot  be 
sustained. 

BXVBBSBD* 
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Jaynb  v.  Dsobbaugh  bt  al.  loTTail 

1.  Quo  Warranto:  appeal  to  supreme  court:  bufbrsedbas  bond: 

BFrsoT  ov:  ACTioiT  UPON.  Where  upon  quo  warranto  theie  is  jodg- 
ment  that  the  relator  k  entitled  to  the  <^oe,  and  that  the  defendant  be 
OQsted  and  pay  the  costs  of  the  proceedings;  and  he  appeals  to  the  su- 
preme court,  and  files  a  supersedeas  bond  in  the  form  proyided  by  law,  held 
that  from  such  judgment  an  appaal  will  lie,  and  that  the  supersedeas 
bond  will  stay  proceedings  for  the  enforcement  of  the  judgment  for  costs, 
but  does  not  defer  the  relator *s  right  to  take  possession  of  the  office, 
under  the  provisions  of  chapter  6,  title  20,  of  the  Code,  no  process  being  ^  ^ 
required  to  execute  the  judgment  in  that  respect,  and  that  an  action  as  7n\ 
will  not  lie  upon  such  bond  to  recover  the  emoluments  of  the  office  ^'  ^ 
pending  the  appeal. 

2.  Oonapiraoy :  when  action ablb.    A  conspinu^  cannot  be  made  the 

subject  of  a  civil  action,  unless  something  is  done  which,  without  the 
conspiracy,  would  give  a  right  of  action. 

3.  Eleotions:  canyassino  votes:  rembdy  against  officers  refus- 

INO.  The  county  supervisors  may  be  compelled  by  mandamus  to  per- 
form their  duties  as  a  canvassing  board,  but  it  is  not  believed  that  an 
action  for  damages  will  lie  for  the  non-performance  of  such  duties. 

Appeal  from  Johnson  District  Cov/rt, 

WbdnbsdaTi  Deoembbb  5,  1883. 

AoTioH  at  law,  judgment  for  the  defeudants,  and  plaintiff 
appeals. 

Milton  Remleyj  for  appellant. 

Bool  iSk  Jackson  and  S.  H.  Fairallj  for  appellees. 

Sbbvbbs,  J. — ^The  petition  is  as  follows: 

"  The  plaintiff  states  that  at  the  November  election,  1880, 
he  was  duly  elected  to  the  office  of  supervisor  of  said  John- 
son county,  and  qualified  as  such  officer,  and  was  entitled  to 
discharge  the  duties  of  said  office,  and  to  receive  the  compen- 
sation pertaining  to  said  office;  that  said  defendant,  Dror- 
baugh,  wrongfully  obtruded  himself  into  said  office  to  the 
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exclusion  of  said   plaintiff;   that  said  plaintiff  bronght  bis 
action  against  said  Drorbangh  to  recover  the  possession  of 
said  office,  and  such  proceedings  were  had  in  said  action  that 
judgment  was  rendered  therein,  on  the  fifth  day  of  Septem- 
her,  1881,  in  the  distrist  court  of  Iowa  county,  state  of  Iowa, 
finding  said  Drorbangh  guilty  of  unlawfully  holding  said 
office,  and  that  he  be  ousted  therefrom,  and  in  favor  of  ^id 
plaintiff,  and  that  said  Drorlmngh  pay  the  costs  of  said  suit; 
that  said  defendant;  Drorbangh,  appealed  from  said  judgment 
to  the  supreme  court,  and  filed  his  8tiper8edeas  bond,  with  the 
other  defendants  herein  as  sureties,  a  copy  of  which  is  hereto 
attached,  marked  ^^Exhibit  A,"  and  made  a  part  hereof;  tiiat 
by  reason  of  said  bond  said  plaintiff  was  prevented  from  exer- 
cising the  functions  of  said   office  and  receiving  the  com- 
pensation belonging    thereto;     that   on    the  fifth  day  of 
April,  1882,  the  supreme  court  of  Iowa  affirmed  the  said 
judgment  of  said  district  court,  but,  under  the  rules  of  said 
court,  no  procedendo  could  issue  for  thirty  days,  and  no  writ 
could  be  procured  on  said  judgment  prior  to  the  expiration 
of  thirty  days;  that  the  said  bond,  among  other  conditions, 
provided  ''►that  said  Drorbangh  will  pay  all  costs  and  dam- 
ages adjudged  against  him,    will   satisfy  and  perform  the 
judgment  or  order  appealed  from  in  case  it  shall  be  affirmed, 
*        *        *        and  all  rent,  hire,  or  damage  to  the  prop- 
erty during  the  pendency  of  the  appeal,  out  €f  the  possession 
of  which  the  appellee  is  kept  by  reason  of  the  appeal.''    But 
the  plaintiff  avers  that  said  defendant,  Drorbangh,  has  not 
satisfied  said  judgment,  which  was  affirmed,  and  has  not  sat- 
isfied the  said  plaintiff  for  the  rent,  hire  or  damages  to  the 
property  out  of  which  said  plaintiff  was  kept  by  reason  of 
said  appeal ;  but,  on  the  contrary,  the  said  defendant,  Dror- 
bangh, continued  to  unlawfully  hold  said  office,  and  receive 
the  compensation  pertaining  thereto,  from  the  sixth' day  of 
September,  1881,  to  the  present  time,  in  the  sum  of  $280.35, 
which  sum,  together  with  the  costs  of  said  suit,  amounting  to 
$25,  said  defendant  has  wholly  failed  to  pay  in  accordance 
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with  the  conditions  of  said  bond.     Wherefore  the  plaintiff 
demands  jadgment  in  the  sum  of  $305.35. 

^''Second.  The  said  plaintiff,  for  further  cause  of  action, 
avers  that  he  was  duly  elected  supervisor  of  Jolinson  county, 
at  the  November  election,  1880,  to  fill  the  vacancy  occasioned 
by  the  removal  of  one  Levi  Kiser  from  the  state,  and  duly  took 
the  required  oath  of  office;  that  said  defendants  unlawfully, 
maliciously,  and  with  intent  to  injure  the  said  plaintiff,  con- 
spired and  confederated  together  and  with  one  John  Doerres, 
and  others  whose  names  are  unknown  to  the  said  plaintiff, 
to  unlawlully  prevent  the  said  plaintiff  from  exercising  the 
functions  of  said  office,  and  wrongfully  deprive  the  said 
plaintiff  of  the  pay  and  emoluments  arising  therefrom;  that 
said  Bruce  Patterson,  James  B.  Strong  and  Henry  Sullivan 
were,  in  1880  and  1881,  members  of  the  board  of  supervisors, 
and  in  pursuance  of  said  conspiracy  they  wickedly  and  cor- 
ruptly refused  to  canvass  the  votes  cast  for  the  said  plaintiff, 
or  to  give  him  his  certificate  of  election,  or  to  permit  the 
said  plaintiff  to  enter  upon  the  discharge  of  the  said  office; 
that  the  said  plaintiff  was  compelled  to  bring  an  action 
against  the  said  supervisors  to  compel  them  to  perform  their 
said  duty,  and,  pending  said  action,  in  pursuance  of  said  con- 
spiracy, said  defendants  procured  the  pretended  appointment 
of  their  co-conspirator,  said  Drorbaugh,  to  said  office,  and  per- 
mitted him  to  discharge  the  duties  thereof;  that  the  said 
plaintiff  was  compelled  to  bring  an  action  of  qito  warranto^ 
in  order  to  protect  his  rights,  and,  in  pursuance  of  said  con- 
spiracy, the  said  defendants,  when  the  said  case  was  reached 
for  trial,  procured  a  change  of  venue  to  Iowa  county,  in  order 
to  secure  delay,  and  vexatiously  to  put  the  said  plaintiff  to 
expense  and  trouble  in  attending  court  at  Marengo;  and, 
when  said  cause  was  tried  and  judgment  was  rendered  against 
Drorbaugh,  to  still  further  harass  the  said  plaintiff  and  put 
him  to  further  trouble  and  expense,  said  defendants  mali- 
ciously  caused  an  appeal  to  be  taken,  and  filed  the  supersedeas 
bond,  a  copy  of  which  is  hereto  attached,  marked  ^<  Exhibit 
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A;"  that  prior  to  the  filing  of  said  bond  the  said  pLundff 
procured  a  writ  of  otister  and  seryed  the  eame  on  the  defend- 
ant, Drorbangh,  but  the  said  defendants  reinsed  to  reeogaue 
the  Baid  plaintiff  as  a  member  of  said  board,  and  prevented 
him  from  discharging  the  duties  of  said   office;   that  the 
plaintiff  was  obliged  to  bring  a  farther  action  against  said 
members  of  the  board  to  compel  them  to  recognize  the  said 
plaintiff  as  a  member  of  said  board,  and  to  permit  him  to  set 
thereon  in  the  discharge  of  his  office,  and  jndgment  was  rend- 
ered against  them,  ordering  a  writ  of  mandamus  aocordinglj, 
bat  the  said  defendants,  in  pursuance  of  said  conspiracy,  filed  a 
supersedeas  bond,  and,  to  put  the  plaintiff  to  still  farther 
expense  and  delay,  appealed  said  cause  to  the  supreme  conrt, 
which  appeal  was  not  taken  in  good  futh,  but  for  the  pnr- 
pose  of  delay,  and  to  vezatiously  harass  the  said  plaintiff 
The  plaintiff  avers  that  the  said  defendants  well  knew  the 
said  plaintiff  was  legally  elected  to  said  office,  and  was  en- 
titled to  the  compensation  thereof,  and  they  maliciously,  and 
with  intent  to  deprive  the  plaintiff  of  the  benefits  of  said 
office,  performed  each  and  every  act  aforesaid  in  pursuance  of 
said  conspiracy,  and  the  plaintiff,  by  reason  of  the  wrongful 
acts  aforesaid,  was  deprived  of  the  benefits  of  said  office  from 
November  10, 1880,  until  May  3, 1882,  to  his  great  damage, 
in  the  sum  of  $500;  and,  to  protect  his  rights  and  secare  the 
possession  of  said  office,  of  which  the  defendants  wrongfully 
and  maliciously  deprived  him,  and  he  was  put  to  great  ex- 
pense."   Wherefore  the  plaintiff  asked  judgment 

The  condition  of  the  bond  referred  to  in  the  petition  is  as 
follows: 

'^  Now  if  the  said  Joseph  Drorbaugh  shall  pay  all  costs 
and  damages  that  shall  be  adjudged  against  him,  and  will 
satisfy  and  perform  the  judgment  or  order  appealed  from,  in 
case  it  shall  be  affirmed,  and  any  judgment  or  order  which 
the  supreme  court  may  render  or  order  to  be  rendered  by  the 
district  court,  not  exceeding  the  amount  or  value  of  the  orig- 
inal judgment  or  order,  and  all  rents,  or  lure  or  damages  to 
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the  property  daring  the  pendency  of  the  appeal,  ont  of  the  pos- 
session of  which  the  appellee  is  kept  by  reason  of  the  appeal, 
and  all  costs  and  charges  that  may  be  awarded  thereon  by 
said  snpreme  conrt,  then  this  obligation  to  be  void;  other- 
wise to  be  and  remain  in  foil  force." 

The  defendants  filed  a  motion  to  strike  ont  of  the  first 
connt  the  following:  <<A11  allegations  relating  to  rent,  hire, 
and  damages  to  the  property,  and  claim  for  compensation  by 
reason  of  the  plaintiff's  having  been  prevented  from  exercis- 
ing the  fanctions  of  the  o£9ce  of  supervisor,  for  the  reason 
that  said  allegations  are  redandant  and  irrelevant."  This 
motion  was  sustained. 

To  the  second  count  there  was  a  demurrer,  on  the  ground 
that  the  action  will  not  lie  on  the  acts  pleaded  as  a  conspir- 
acy, and  the  law  does  not  afford  the  plaintiff  redress  in  dam- 
ages for  such  a  prosecution  of  civil  rights  as  is  alleged  as  the 
basis  of  the  action;  also  because  the  matters  and  things  al- 
leged are  not  the  subject  of  damages.  The  demurrer  was 
sustained. 

I.  As  to  the  motion  to  strike,  the  questions  presented  we 
understand  to  be,  Firsts  whether  the  judgment  was  super- 
1.  QUO  WAR-  seded  by  the  appeal  and  bond  sued  on;  and, 
?Ma  to  si^  Second^  whether  there  can  be  a  recovery  on  the 
supSreeSteas  *  bond  for  the  compensation  the  plaintiff  would 
of;  action  on.  have  been  entitled  to  if  he  had  not  been  deprived 
of  the  office  by  the  acts  of  the  defendants.  The  action  in 
which  the  appeal  was  taken  was  a  special  proceeding,  institu- 
ted under  chapter  6  of  title  20  of  the  Code,  "to  test  official 
and  corporate  rights."  The  judgment  in  that  action  or  pro- 
ceeding was  in  favor  of  the  plaintiff  or  person  claiming  the 
office,  and  the  statute  provides:  "If  judgment  be  rendered 
in  favor  of  such  claimant,  he  shall  proceed  to  exercise  the 
functions  of  the  office,  after  he  has  qualified  as  required  by 
law."    Code,  §3353. 

No  process  was  required  in  order  to  fully  execute  the 
judgment,  and  therefore  no  process  was  stayed  or  superseded 


716  SUPPLEMENT. 


JBjue  ¥•  DrovtMHigli  et  aL 


by  the  appeal.  The  judgment  executed  itself,  and  the  plaint 
iff  should  have  taken  possession  of  the  office,  and  he  would 
have  been  entitled  to  the  compensation  attached  thereto. 
This  the  plaintiff  did  not  do,  nor  did  he  demand  or  offer  to 
take  possession  of  the  office  after  the  judgment  was  rendered 
that  he  was  entitled  thereto.  His  position  seems  to  be  that 
the  appeal  and  bond  superseded  the  judgment,  and  prevented 
it  from  being  executed,  and  that  he  was  not  required  to  go 
through  the  useless  form  of  demanding  or  taking  possession 
of  the  office.  That  an  appeal  will  lie  from  the  judgmrat  to 
this  court  we  think  must  be  conceded.  The  question,  then, 
is,  can  the  judgment  be  superseded,  in  so  far  as  the  poeseBion 
of  the  office  is  concerned,  pending  the  determination  of  die 
appeal.  That  it  can  be  done  as  to  the  costs,  the  collection 
of  which  must  be  enforced  by  process,  will  be  conceded. 

When  it  has  been  determined  bj  the  district  or  circuit 
court,  in  a  proper  proceeding,  that  a  person  is  entitled  to  tbe 
possession  of  a  civil  office  to  which  he  claims  to  have  been 
elected  by  the  people,  an  appeal  to  this  court  should  not 
have  the  effect  to  deprive  such  person  of  such  office,  pending 
the  appeal,  unless  the  statute  in  terms  so  provides.  It  is 
provided  by  statute  that  ^<an  appeal  shall  not  stay  proceed- 
ings on  the  judgment,"  unless  a  bond  is  filed,  conditioned  as 
provided  by  law.  Code,  §  8186.  The  bond  sued  on  is  thns 
conditioned.  Upon  looking  at  its  provisions,  we  find  that 
it  does  not  in  terms  secure  the  payment  of  the  compensation 
to  which  he  would  be  entitled,  pending  the  appeal,  in  case 
the  judgment  is  affirmed.  Nor  does  the  bond  refer  to  or 
supersede  the  judgment,  so  far  as  taking  possession  of  the 
office  is  concerned.  We  think,  if  the  intent  was  that  tbe 
bond  and  appeal  should  have  the  effect  to  prevent  the  plaint- 
iff from  taking  possession  of  the  office,  the  statute  in  fixing 
the  terms  and  conditions  of  the  appeal  bond  would  in  dear 
and  distinct  terms  have  contained  provisions  to  that  efiect. 
It  is  obvious,  however,  that  it  does  not  do  so.  The  bond  pro- 
vides that  the  obligors  will  <<pay  all  costs  and  damages  that 
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shall  be  adjudged  against  them"  in  the  supreme  court.  It  is 
probable  that  this  includes  all  costs  and  damages  adjudged 
against  the  appellant  in  the  lower  court.  But  neither  the  dis- 
trict nor  supreme  court  has  adjudged  that  the  plaintiff  was  en- 
titled to  the  official  compensation  attached  by  law  to  the  office. 
The  right  to  compensation  depends  upon  the  pertbrmance  of 
the  duties,  or  at  least  there  must  be  possession  of  the  office  in 
fact,  as  distinguished  from  the  mere  right  of  possession.  The 
sureties  on  the  bond  cannot  be  made  liable  for  anything  the 
plaintiff  was  not  entitled  to  under  the  judgment,  and  of 
which  he  was  deprived  by  .the  appeal.  The  bond  does  not 
provide  that  the  obligors  will  pay  all  damages  which  the 
plaintiff  would  sustain  by  being  deprived  of  the  office  pend- 
ing the  appeal.  As  the  iirst  count  states  a  cause  of  action 
independent  of  the  claim  to  the  official  compensation,  a  de- 
murrer thereto  would  not  lie;  and  the  only  remedy  of  the 
defendants  was  to  move  to  strike  the  allegation  which  did 
not  constitute  a  cause  of  action.  The  court  did  not  err  in 
sustaining  the  motion. 

II.     It  is  said,  the  demurrer  to  the  second  count  is  not  suffi- 
ciently specific,  but  we  think  it  is.     It  is  not  alleged  that  the 

2.  coNSPi-  defendants  conspired  toffether  to  do  any  criminal 
baoy:  when         ^rm  i  j.-i^i^i*; 

actionable,  act.  The  rule  we  understand  to  be  that  a  conspi- 
racy  cannot  be  made  the  subject  of  a  civil  action,  unless 
something  is  done  which,  without  the  conspiracy,  would  give 
a  right  of  action.  Oooley  on  Torts,  125.  Certain  duties  are 
imposed  by  law  on  the  members  of  the  board  of  supervisors 
in  relation  to  canvassing  votes  cast  at  elections  held  in  pur- 
suance of  law.  Performance  of  such  duties  will  be  enforced 
by  mandamtiSy  but  we  do  not  believe  an  action 

3.  elections:     *^  ^ 

Totesfil"^-  ^'^^^  ^^®  ^  recover  damages  by  reason  of  the  non- 
ottJo^refus-  performance  of  such  duties.  The  taking  the  ap- 
*"*^'  peal,  and  other  acts  charged,  are  not  criminal, 

nor  are  they  illegal.  The  only  illegality  charged  is  the  con- 
%>iraoy;  but  this  does  not  constitute  a  basis  for  the  recovery 
of  damages,  unless  the  acts,  independent  of  the  conspiracy, 
were  illegal.  Affirmed. 


I 
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Gatch  v.  The  City  of  Dbs  Modtes 


03  7^  1.  Taxation:  coat  ov sewers:  assbssmentupon  abuttik6pb(»>kxtt. 

^-  -  -^^  1^'  The  expense  of  the  improTemeot  of  streets,  bj  gradingr,  paying,  mmoA- 

103  576  amiziDg  and  laying  sidewalks,  has  been  too  long  impoeed  upon  abattay 

I'tt  7i6  property  in  this  state,  without  regard  to  benefits,  to  be  now  called  is 

llSUS.  qaestion;  (see  Warren  r.  Henly,  31  Iowa,  31;}  and  the  same  pdneqile 

a.no  2^  ^^  to  Apply  to  sewers. 
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assessment:  right  OV  tax-pater  to  KOnCB  AKD  A  HEAEIXO: 


111  i&l  CONSTITUTIONAL  LAW.  The  enforcement  of  a  tax  levy  is  a  mode  of  depm^ 

ing  the  citizen  of  his  property;  and,  where  the  assessm^it  iA  not  ^^edSe 
and  imposed  upon  all  persons  equally,  (as  in  the  case  of  a  poll  tax,  sod 
the  likeO*it  is  necessary  for  its  validity  that  the  tax-payer  have  doe  no- 
tice of  the  assessment,  and  an  opportunity  to  be  heard  in  oppositiaB 
thereto,  to  the  end  that  he  may  not,  in  violation  of  eonstitntiooal  guana- 
tees,  be  deprived  of  his  property  without  "due  process  of  law." 

1137     m    3.  : : :  rule  applied.    It  is  accordingly  held  tfaattiie 

collection  of  a  tax  for  sewerage  purposes,  levied  upon  abutting  property 
in  the  city  of  Des  Moines,  under  a  city  ordinance  passed  pmvoant  to 
chapter  162  of  the  Acts  of  the  Seventeenth  General  Assembly,  shoaM 
be  enjoined,  because  neither  said  act  nor  said  ordinance  makes  anyprch 
vision  for  notice  of  the  assessment  to  the  owners  of  the  property,  and  t 
does  not  appear  that  the  plaintiff  herein  as  one  of  said  owners,  either 
petitioned  for  the  construction  of  the  sewer  in  question,  or  othervtte 
waived  his  right  to  notice  and  a  hearing.  But  it  seems  that  it  would  be 
sufficient  in  such  a  case  if  the  ordinance  should  provide  for  proper  notice, 
even  though  the  act  of  the  legislature  does  not  so  provide. 

Appeal  from  Polk  Circuit  Court. 

Thursday,  Jantjaby  31,  1884. 

This  is  an  action  in  equity  to  enjoin  the  collection  oi  « 
sewer  assessment,  certified  by  the  city  of  Des  Moines  to  the 
auditor  of  Polk  connty,  and  by  him  placed  on  the  tax  Vists 
for  collection  by  the  county  treasurer.  There  was  a  trial  in 
the  court  below,  and  a  decree  was  entered  for  the  defendant. 
The  plaintiff  appeals. 

C.  H.  Gatchy  pro  se. 

Williamson  c&  Kavanagh^  for  appellees. 
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KoTHKOCK,  Ch.  J. — On  the  16th  day  of  December,  1878, 
the  city  of  Dcb  Moinee  adopted  an  ordinance  making  provis- 
ion for  a  general  system  of  sewerage.  It  was  provided  in 
said  ordinance  that  the  city  coancil  might  by  resolution  order 
the  construction  of  a  sewer  on  any  street,  and  that  the  cost 
of  construction  of  any  sewer,  not  exceeding  three  dollars  per 
lineal  foot,  should  be  assessed  upon  the  adjacent  property,  and 
that  all  property  should  be  considered  adjacent  which  lies 
within  one  hundred  and  fifty  feet  of  "the  street  or  portion  of 
the  street  on  which  the  sewer  is  built — -provided  th^t,  in  case 
of  regular  city  blocks,  which  are  bisected  by  alleys  running 
parallel  to  said  sewer,  then  and  in  that  case  only  such  prop- 
erty shall  be  considered  adjacent  to  a  sewer  as  lies  between 
said  alleys  and  that  portion  of  the  street  so  sewered."  By 
an  amendment  to  the  ordinance,  it  was  provided  that,  when- 
ever the  construction  of  a  sewer  should  be  ordered,  the  cost 
of  which  was  to  be  paid  by  assessment  against  adjacent  prop- 
erty, it  should  be  the  duty  of  the  ofiicer  superintending  the 
work  to  keep  an  accurate  account  of  all  the  expenses  incurred, 
and  to  divide  the  same  among  the  owners  of  property  to  be 
assessed  pro  rata,  and  "report  the  same  to  the  committee  on 
special  assessments,"  which  committee  shall  audit  and  correct 
said  report  "if  any  correction  should  be  necessary,  and  report 
the  same  to  the  council,  which  might"  order  the  said  special 
tax  to  be  levied  and  collected,  as  provided  in  sections  478, 
479  and  480  of  the  Code. 

On  the  16th  day  of  June,  1879,  the  city,  by  resolution  of 
the  council,  ordered  that  a  sewer  be  constructed  from  the  in- 
tercepting sewer  on  Water  street  west,  on  Locust  street,  to 
Sixth  street,  thence  north  on  Sixth  street  to  Chestnut  street. 
The  contract  for  constructing  the  sewer  was  let,  and,  on  De- 
cember 1,  1879,  the  city  council  by  resolution  assessed  the 
entire  cost  of  the  sewer,  including  street  crossings,  upon  the 
adjacent  property.  In  this  assessment  the  east  ISO  feet  of 
block  H.  of  GrimmelPs  addition  was  assessed  as  the  property 
of  Maria  Grimmell.    The  assessment  was  certified   to   the 
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county  auditor  for  collection  by  the  county  treasurer,  and  the 
auditor,  knowing  that  the  plaintiff  herein  was  the  owner  of 
the  north  132  feet  of  eaid  east  150  feet,  on  his  own  motion 
apportioned  the  aggregate  assessment  of  $759.60  between 
plaintiff  and  Maria  Grimmell,  in  the  proportion  of  their  own- 
ership of  the  property. 

The  foregoing  are  the  facts  which  we  deem   necessary  to 
state,  to  the  end  that  the  disposition  which  we  may  make  cf 
the  case  may  be  fairly  understood.     It  is  proper  to  state  that 
the  case  grows  out  of  the  same  proceedings  as   did   that  o( 
Grimmell  v.  TTie  City  of  Des  MoineSy  57  Iowa,  144,  and  we 
do  not  deem  it  necessary  to  discuss  any  question  which  was 
determined  in  that  case.     It  was  there  held  that  the  sewer 
in  question,  although  constructed  upon  more  than  one  street, 
was  a  unit,  and  that  it  was,  therefore,  but  one  sewer,  and  that, 
because,  when  it  reached  Sixth  street,  it  was  extended  up  that 
street  to  Chestnut  street,  did  not  affect  its  unity,  and  that  a 
single  assessment  therefor  is  valid.      Nor  do   we   deem  it 
necessary  or  proper  to  discuss  the  questions  as  to  the  assess- 
ment of  the  property  of  plaintiff  to  another,  which  was  after- 
wards corrected  by  the  auditor.     This  was  at  most  a  mere 
irregularity  which  in  no  manner  affected  any  right  of  tlie 
plaintiff. 

A  question  is  also  made  that  the  sewer  was  no  benefit  to 
the  plaintiff's  property.     It  is  a  suflScient  answer  to  this  pro- 
L  TAXATioir:   Position  to  say,  that  the  expense  of  the  improre- 
eraf  SL^''    Da^iit  of  streets  by  grading,  paving,  macadamizing, 
aSfutting^      and  laying  sidewalks,  lias  been  too  long  imposed 
property.        upon  the  abutting  property  in  this  state,  without 
regard  to  benefits,  to  be  now  called  in  question.     Warren  v, 
Henly^  31  Iowa,  31.     The  argument  that  an  assessment  for 
a  sewer  is  not  for  an  object  public  In  its  nature,  like  the  im- 
provement of  a  street,  it  appears  to  us   is  without  merit 
Sewerage  in  a  popfulous  city  is  not  a  mere  private  improve- 
ment for  the  convenience  of  a  few  persons.     It  is  a  matter 
of  "the  most  vital  public  concern,  affecting  the  health  and 


SUPPLEMENT.  721 


Gfttcli  Y.  The  City  of  Des  Moines  et  al. 


lives  of  the  inhabitants;  and  enormous  sums  are  expended 
in  cities  for  this  purpose,  the  cost  of  which  is  everywhere 
imposed  upon  the  property  of  the  city  by  some  meUiod  of 
taxation. 

We  come  now  to  the  consideration  of  what  appears  to  us 
to  be  the  controlling  question  in  the  case.     It  is  this:    Was 

2, .  as-     it  necessary  to  the  validity  of  the  tax  that  the 

J^™o?  tax-  plaintiff  should  have  had  notice  and  an  opportunity 
Sw^ai^  a^'  to  be  heard  upon  the  question  as  to  the  assess- 
siitvLUon^i^^'  ment  of  the  tax  against  him  or  his  property?  No 

law  *  ml  ft  aO'  *      a        v 

pued.  such  notice  is  required  by  chapter  162  of  the  Acts 

of  the  Seventeenth  General  Assembly,  under  which  the  city 
assumed  to  act  in  its  ordinances  and  proceedings  pertaining 
to  the  sewer  in  question.  And  no  such  notice  is  provided 
for  in  any  ordinance  or  resolution  of  the  city  council.  The 
plaintiff  did  not  petition  for  the  sewer,  and  he  in  no  manner 
waived  the  right  to  Appear  and  be  heard  in  opposition  to  the 
assessment,  or  to  procure  the  correction  of  errors  therein  be- 
fore the  final  levy,  if  he  had  such  right. 

The  tax  laws  of  this  state,  and  of  the  territory  of  Iowa, 
have  from  the  beginning  made  provision  and  fixed  a  time 
within  which  the  tax  payer  may  appear  and  object  to  the  as- 
sessment of  his  property,  and  have  designated  the  officers  or 
board  that  shall  decide  and  hear  objections  to  the  assessments 
as  returned  by  the  assessor.  Territorial  laws  of  1838-9,  page 
403,  Sec.  7;  Kev.  Stat,  of  Ter.  of  Iowa,  1843,  p.  548,  Sec.  7^ 
Code  of  1851,  p  88,  Sec.  484;  Acts  of  1858,  p.  315,  See's  31, 
32;  Eev.  of  1860,  See's  739,  740;  Code,  See's  829-831.  la 
all  these  statutory  provisions,  the  notice  is  given  by  the  law 
itself  fixing  the  time  when  the  objections  must  be  made.  It 
is  true  that,  because  the  tax  laws  have  always  contained  these 
provisions,  it  does  not  necessarily  follow  that  the  right  to- 
have  notice  and  appear  and  object  is  an  absolute  right  of  the 
citizen.  But  it  unmistakably  shows  that  the  legislative 
branch  of  the  government  regarded  the  right  to  notice,  and 
to  appear  and  be  heard  in  such  cases,  to  be  of  controlling  im- 
VoL.  LXIIL- 46 
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portance  to  the  owners  of  property,  as  securing  them  against 
oppressive  and  nnjast  exactions.  We  have  examined  tlie  argu- 
ments and  authorities  cited  bj  counsel  upon  both  sides  of 
this  question  with  care,  and  in  the  same  connection  we  have 
had  the  aid  of  the  arguments  and  citation  of  anthorities  in 
the  case  of  The  Trustees  of  Oristoold  College  v.  The  City  of 
J)a^>enport^  submitted  at  the  same  term  with  the  case  now  un- 
der consideration,  and  our  conclusion  is  that,  because  of  the 
want  of  any  provision  for  notice  in  either  the  statute  of  the 
state  or  ordinances  or  resolutions  of  the  council,  and  the  want 
of  any  opportunity  for  a  hearing,  the  assessment  must  be  held 
to  be  invalid. 

In  Stuart  v.  Palmer^  74  New  York,  188,  this  question  was 
expressly  determined.    The  court  in  that  case  say:     <<I  am 
of  opinion  that  the  constitution  sanctions  no  law  impos- 
ing such  an  assessment  without  a  notice  to,  and  a  hear- 
ing or  an  opportunity  of  a  hearing  by,  the  owners  of  the 
property  to  be. assessed.    It  is  not  enough  that  the  owners 
may  by  chance  have  notice,  or  that  they  may  as  a  matter  of 
favor  have  a  hearing.    The  law  must  require  notice  to  them, 
and  give  them  the  right  to  a  hearing  and  an  opportunity  to 
1)0  heard.     It  matters  not,  upon  the  question  of  the  constitn- 
tionality  of  such  a  law,  that  the  assessment  has  in  fact  been 
fairly  apportioned.     The  constitutional  validity  of  a  law  is  to  be 
tested,  not  by  what  has  been  done  under  it,  but  by  what  may, 
by  its  authority,  be  done.    The  legislature  may  prescribe  the 
kind  of  notice  and  the  mode  in  which  it  shall  be  given,  but 
it  cannot  dispense  with  all  notice.        *        *        »      «     , 

<'  The  legislature  can  no  more  arbitrarily  impose  an  assess- 
ment for  which  property  may  be  taken  and  sold,  than  it  can 
render  a  judgment  against  a  person  without  a  hearing.  It  is 
a  rule  founded  on  the  first  principles  of  natural  justice,  older 
than  written  constitutions,  that  a  citizen  shall  not  be  deprived 
of  his  life,  liberty  or  property  without  an  opportunity  to  be 
heard  in  defense  of  his  rights;  and  the  constitutional  provis- 
ion that  no  person  shall  be  deprived  of  these  ^without  doe 
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process  of  law'  has  its  foundation  in  this  rale.  This  provis- 
ion is  the  most  important  guaranty  of  personal  rights  to  be 
found  in  the  federal  or  state  constitution.  It  is  a  limitation 
upon  arbitrary  power,  and  is  a  guaranty  against  arbitrary  leg- 
islation. "No  citizen  shall  be  arbitrarily  deprived  of  his  life, 
liberty  or  property.  This  the  legislature  cannot  do  nor  au- 
thorize to  be  done.  <  Due  process  of  law '  is  not  confined  to 
judicial  proceedings,  but  extends  to  every  case  which  may 
deprive  a  citizen  of  life,  liberty  or  property,  whether  the  pro- 
ceeding be  judicial,  administrative  or  executive  in  its  nature. 
Weimer  v.  Bunburg^  30  Michigan,  201.  This  great 
guaranty  is  always  and  everywhere  present  to  protect  the  citi- 
zen against  arbitrary  interference  with  these  sacred  rights." 

In  Cooley  on  Taxation,  pages  265-6,  in  discussing  this  ques- 
tion, the  following  language  is  used:  <<  We  should  say  that  no- 
tice of  proceedings  in  such  cases,  and  an  opportunity  for  a 
hearing  of  some  description,  were  matters  of  constitutional 
right.  It  has  been  customary  to  provide  for  them  as  part  of 
what  is  ^^  due  process  of  law"  for  these  cases,  and  it  is  not  to 
be  assumed  that  constitutional  provisions,  carefully  framed 
for  the  protection  of  property,  were  intended,  or  could  be  con- 
strued, to  sanction  legislation,  under  which  officers  might 
secretly  assess  one  for  any  amount  in  their  discretion,  with- 
out giving  an  opportunity  to  contest  the  justice  of  the  assess- 
ment." 

These  views  are  supported  by  the  following  authorities: 
Thomas  V.  Gam^  35  Mich.,  155;  People  v.  Supervisors  of 
Saginaw^  ^Q  Mich.,  22;  Paul  v.  Detroit^  32  Mich.,  108; 
Powers*  Appeal^  29  Mich.,  504;  Philadelphia  v.  Miller^  49 
Pa.  St.,  440;  Pattm  v.  Green,  13  Cal.,  325;  State  v.  Road 
CorrCrs,  41  N.  J.,  (Law)  83 ;  County  of  San  Mateo  v.  South- 
ern Padfio  R.  R.  Co.,  13  Fed.  Eep.,  722;  (8  Sawyer  238;) 
County  of  Santa  Clara  v.  Southern  Padfio  R.  R.  Co.,  18 
Fed.  Eep.,  385;  (9  Sawyer,  — .) 

We  might  cite  many  other  authorities  directly  upon  the 
question  under  consideration,  but  the  foregoing  will  be  suffi 
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eient.  Proper  citations  to  them  will  be  foand  in  the 
above  cited.  It  is  enfficient  to  saj  that,  in  the  ordinary 
methods  of  assessment  and  valuation  of  property  for  taxa- 
tion, whether  for  general  or  for  special  purposes,  the  autiior- 
ities  are  very  nearly  uniform  to  the  effect  that  it  is  neoessair 
to  the  validity  of  the  assessment  that  the  property  own^ 
should  have  notice  and  an  oportunity  to  be  heard. 

In  the  two  cases  last  above  cited,  the  question  received  the 
most  exhaustive  consideration.  The  cases  involved  interests 
of  transcendent  importance.  The  court  in  the  last  case 
says:  <<  In  view  of  the  general  legislation  of  the  states  upon 
the  subject  from  the  beginning,  recognizing  and  practicallj 
acting  upon  the  principle,  and  in  view  of  the  further  fact 
that  no  decision  of  a  judge  or  statement  to  the  contrary  has 
been  brought  to  our  notice,  we  think  that  the  court  was  fully 
justified  in  the  San  Mateo  case  in  expressing  the  belief  that 
the  authorities  established  beyond  all  controversy  that,  some- 
where in  the  proceeding  of  assessing  a  tax  upon  property, 
where  it  is  necessary  to  ascertain  its  amount,  character  and 
value  as  a  means  of  apportionment,  under  a  law  or  state  con- 
stitution, at  some  point  before  the  assessment  becomes  finally 
and  iirevocably  fixed,  the  statute  or  state  constitution  must 
provide  for  notice  to  be  given  to  the  owner  of  the  property 
taxed,  and  an  opportunity  be  afforded  to  make  objections  and 
be  heard  upon  them." 

Aside  from  authorities  which  ought  to  be  absolutely  con- 
clusive upon  the  question,  there  can  be  no  doubt  that  the 
rule  is  founded  upon  the  plainest  principles  of  justice.  The 
arbitrary  appropriation  of  private  property  without  notice, 
and  without  an  opportunity  for  a  hearing,  cannot  be  defended 
upon  any  principle  of  natural  justice,  and  ought  not  to  be 
tolerated  and  upheld  by  the  courts. 

It  is  true  that  there  are  some  species  of  taxes  io  which  the 
rule  is  not  applicable.  They  embrace  a  poll  tax,  license  tax,  a 
tax  upon  occupations,  and  the  like,  where  the  tax  is  specific, 
and  operates  upon  all  .alike.     Taxes  of  these  and  like  kinds 
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are  plainly  exceptions  to  the  rule,  because  a  hearing  would 
be  of  no  possible  avail.  In  such  cases  the  law  fixes  the 
amount,  and  there  is  nothing  left  to  inquire  into  and  deter- 
mine. 

It  is  urged  that  the  assessment  in  question  falls  within 
this  class  of  taxation,  and  that,  as  the  assessment  is  made 
upon  the  superficial  area  of  the  adjacent  property,  the 
amount  is  ascertained  by  a  mere  mathematical  calculation. 
But  the  very  ordinance  imder  which  this  assessment  was 
made  is  a  sufficient  answer  to  this  argument.  It  is  therein 
provided  that  the  officer  superintending  the  work  shall  keep 
an  account  of  the  expense  incurred,  and  divide  the  same 
among  the  owners  of  the  property  to  be  assessed,  pro  rata^ 
and  report  the  same  to  a  committee,  and  the  committee  shall 
audit  and  correct  said  report,  and  report  the  same  to  the 
council.  And  the  record  in  this  case  shows  that  the  assess- 
ment* was  not  made  to  the  proper  parties  as  owners;  and, 
when  the  auditor  attempted  to  make  the  correction,  he 
included  a  triangle  of  ground  which  it  was  claimed  was  part 
of  High  street  The  assessment  is  based  upon  the  amount 
of  the  property  owned  by  the  different  parties  upon  whom 
the  tax  is  imposed,  and  it  is  necessary  to  inquire  into  and 
determine  that  question,  in  order  to  assign  to  each  individ- 
ual his  proper  share  of  the  public  burden.  There  are  many 
questions  which  it  may  be  proper  for  the  property  owner  to 
present  to  the  council.  He  should  have  the  right  to  present 
the  question  whether  or  not  his  property,  under  a  proper  con- 
struction of  the  ordinance,  is  subject  to  the  assessment; 
whether  it  is  all  within  the  requisite  limit;  and  whether  the 
calculation  of  the  superficial  area  of  his  lot,  made  by  the 
officer  charged  with  that  duty,  is  correct  These  and  many 
other  questions  may  arise,  which  require  the  exercise  of 
judgment  and  discretion,  and  upon  which  it  is  the  right  of 
the  owner  of  the  property  sought  to  be  assessed  to  be  heard. 

It  is  claimed  that  the  decision  of  the  court  below  should 
be  sustained  upon  the  authority  of  Warren  v.  S'enly^  %v^a. 
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It  is  Bofficient  to  say,  in  answer  to  this  position,  that  the 
question  we  have  now  under  consideration  was  not  in  tint 
case.  The  question  there  determined  is  correctly  stated  in 
the  head  notes  to  be,  whether  it  is  ^^competent  for  the  legis- 
lature, under  our  state  constitution,  to  authorize  mimicipali- 
ties  to  require  streets  to  be  paved,  and  the  costs  thereof 
assessed  upon  the  abutting  lots."  We  are  also  cited  by  the 
counsel  for  appellee  to  the  case  of  HiU  v.  Wolfe^  28  Iowa, 
585.  There  is  language  in  the  opinion  in  that  case  which, 
when  detached,  would  seem  to  imply  that  a  tax-pay »*  is  not 
entitled  to  what  is  there  denominated  his  'Slay  in  court." 
But  in  that  case  the  constitutional  question  which  we  have 
in  the  case  at  bar  was  not  discussed.  The  question  deter- 
mined was  that  the  statute  requiring  the  board  of  supervis- 
ors, at  their  meeting  in  Jane,  to  add  to  the  assessment  any 
taxable  property  which  had  been  omitted  by  the  assessor, 
was  merely  directory  as  to  time,  and  that  a  correction  made 
at  their  meeting  in  September  was  valid. 

The  conclusion  which  we  have  reached  in  this  case  involves 
important  interests,  inasmuch  as  there  are  other  assessments 
for  taxation  authorized  by  law  to  be  affected  by  it  In  view 
of  this,  we  deem  it  proper  to  say  that  we  do  not  determine 
that  cities  may  not  make  a  valid  assessment  under  the  law  as 
it  now  is,  without  amendment.  The  law  does  not  provide 
for  notice  to  be  given  to  the  owner,  but  it  does  not  follow 
that,  by  reason  of  this  omission  in  the  laws,  a  city  council,  or 
other  board  of  officers  authorized  to  assess  property  for 
taxation,  may  not,  by  ordinance  or  otherwise,  provide  for 
some  notice  of  the  assessment  to  be  given,  that  the  owner  of 
the  property  may  appear  and  show  cause  why  the  assessment 
should  not  be  binding  and  conclusive  upon  him.  All  that 
he  can  require  is  that  he  shall  have  an  opportunity  at  some 
time  to  be  heard  in  the  matter  before  the  assessment  attaches 
and  becomes  a  lien  upon  his  property. 

Rkverssd. 
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BLB]ED]iTE&  T.   AbEL. 
1.  FiTZGBBALD  Y.  AbEL,  ANTE,  PAOB  104,  FOLLOWED. 

Appeal  from  Palo  Alto  Circuit  Cov/rt. 
Fbiday,  Maboh  21,  1884. 

Joh/n  Jen9wold^  Jr.^  for  appellant 

O.  E.  Cohoon^  for  appellee. 

Seeybbs,  J. — ^The  facts  in  tliis  case  are  the  same  as  in  FUz- 
gerald  v.  Arelj  arUey  p.  104,  decided  at  the  present  term. 
Following  that  case,  the  judgment  of  the  circuit  court  must  be 

Rbybbsbd. 


HUTOHIKSON  BT  AL.  Y.   ThB  NeW  ShAEON,   CoAL    VaLLBY  & 
EaSTON  R't   Oo.   BT  AL. 

1.  Oontraot  for  Work :  failitbb  to  complete:  waiyeb  of  failube. 

Where  plaintiffs  contracted  to  grade  a  certain  eection  of  defendants* 
road  witiiin  a  given  time,  and,  after  the  time  had  expired,  the  work  being 
unfinished,  defendants  abandoned  the  constmction  of  that  part  of  their 
line  and  directed  plaintiffs  to  cease,  held  that  the  fact  that  the  contract 
was  not  fally  performed  within  the  stipulated  time  was  no  ground  of  re- 
covery, it  not  appearing  that  any  complaint  was  made  of  the  failure  to 
complete  the  work  within  that  time. 

2.  :    MIflTAKB  IN  WKirraO  down:    EYIDENCE  not  SirFFICIENT  TO 

SBFOBM.  The  evidence  in  this  case  considered,  and  held  insufficient  to ; 
justify  the  court  in  reforming  the  contract  to  eliminate  an  alleged  mis-  * 
take. 

Appeal  from  Mahaaka  Cvrcuit  Cowi. 
Thtjesday,  April  10,  1884. 
This  is  an  action  in  equity  by  which  it  is  sought  to  fore- 
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close  a  mechanic's  lien  upon  the  railroad  of  the  defendants. 
for  money  claimed  to  be  doe  npon  a  contract  for  grading 
part  of  said  road.  There  was  a  decree  for  the  plaintifik,  aad 
defendants  appeal. 

JS.  A.  Sanh/j  S.  C.  Cook  and  Laffefrty  dk  ITeedhamj  £ar 

appellants. 

Jno.  F.  Lacy^  for  appellees. 

B0THBOOK9  Ch.  J. — I.     In  Jnne,  1881,  the  plaintiffi  en- 
tered into  a  written  contract  with  defendants,   bj  which 
plaintiffs  undertook  to  grade  ten  miles  of  railroad.     That 
part  of  the  contract  which  provides  for  the  compeaisation  to 
be  paid  for  the  work,  is  as  follows:   «'  Twelve  cents  per  cubic 
yard  for  all  earth  moved  from  cuts  or  fills  four  feet  in  height 
or  depth,  and  hauls  not  to  exceed  five  hundred  feet  in  length; 
and  for  all  earth  moved  from  cuts  or  onto  fills  over  four  feet 
in  height  or  depth,  and  under  seven  feet,  the  second  parties  are 
to  receive  sixteen  cents  per  cubic  yard;   and  for  all  earth 
moved  onto  fills  thirteen  feet  in  height,  the  same  rate  of 
seventeen  cents  per  cubic  yard;  and  for  all  cuts  over  seven 
feet  in  depth  the  second  parties  are  to  receive  a  like  increase 
of  proportion  of  the  price  above  sixteen  cents  per  cuWc 
yard." 

The  plaintifis  did  not  entirely  complete  the  work,  and  for 
this  reason  the  defendants  claim  damages.  We  do  not  thiizl: 
that  the  evidence  shows  that  the  defendants  are  entitled  to  any 
damages  on  this  account.  It  appears  that  the  railroad  com- 
pany abandoned  the  construction  of  that  part  of  the  line 
which  plaintifis  contracted  to  grade,  and  directed  the  plaint- 
ifis to  cease  the  work  under  the  contract.  It  is  true,  this  was 
after  the  time  fixed  in  the  contract  for  the  completion  of  the 
work  thereunder,  but  it  does  not  appear  that  any  complaint 
was  made  by  the  company  of  any  failure  to  do  the  work 
within  the  stipulated  time. 

II.    The  defendants  further  pleaded  that  the  real  contract 
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between  the  parties  was,  "that  the  sixteen  cents  per  cubic 
yard,  provided  for  in  said  contract,  was  to  be  paid  for  the  ex- 
cess over  four  feet  and  under  s^ven  feet  in  cuts  or  iills,  and 
not  for  the  whole  amount  of  the  cut  or  fill  when  over  four 
and  under  seven  feet,  and  that  the  seventeen  cents  per 
cubic  yard  provided  for  in  said  contract  should  be  for  the 
excess  over  seven  feet  and  under  thirteen  feet  in  height 
on  fills,  and  that  the  "  like  increase"  provided  for  in  said 
contract  for  all.  cuts  over  seven  feet  in  depth  should  be  for 
the  excess  over  seven  feet,  and  not  for  the  whole  cut,  and,  by 
reason,  of  oversight  and  mistake  in  drafting  the  contract,  the 
provision  in  regard  to  the  excess  in  said  several  particulars 
wasvomitted.  It  was  asked  that  the  contract  be  reformed 
accordingly.  Evidence  was  introduced  on  this  branch  of  the 
case  by  both  parties.  The*  court  found  that  there  was  no 
sufficient  proof  made  to  authorize  a  reformation  of  the  con- 
tract. We  think  this  finding  was  correct.  Indeed,  it  appears 
to  us  that  upon  this  issue  the  preponderance  of  the  evidence, 
without  considering  the  written  contract,  was  with  the 
plaintiffs. 

The  court  construed  the  contract  as  meaning  that,  where- 
ever  a  cut  or  fill  in  any  part  of  its  length  exceeded  four  feet, 
the  whole  of  that  part  should  be  estimated  at  sixteen  or  seven- 
teen cents  per  yard  from  the  natural  surface  up  or  down,  and 
that  that  part  of  the  same  cut  or  fill  which  was  less  than 
four  feet  should  be  estimated  at  twelve  cents  per  yard.  We 
believe  this  construction  was  correct  according  to  the  con- 
tract as  written,  and,  there  being  no  showing  that  the  plaint- 
iffs understood  it  in  any  different  sense,  that  construction  was 
properly  adopted. 

Affibmed. 
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Watt  et  al.  y.  Thx  Wisoonbiv  CRAjnaaxT  CcatTAsr. 
1.  Ckmtrmet:  bt  tmjmoramb  hot  oELr-niTKixioisix:  pabol  to  as: 

BTATUTB OF  frauds:  BALB0FPXB80HAI.PB0PKBTT.    W^BacaHtBa 

for  the  sale  of  personal  property  waa  claimed  to  haTe  beoi  made  if  ee^ 
tain  telegrams,  bnt  these  telegrams  were  not  in  themaehrca  JBtrffigrMp 
and  parol  testimony  waa  neoeasaiy  to  apply  them  to  the  aal^yect  ■is'ii 
and  to  make  ootacomplete  contract,  andno  part  of  the  poirhaaf|wiffM 
been  paid,  held  that  the  case  fell  within  the  statute  offhmda,  aad^ka 
action  to  recover  for  a  fiiilnre  to  deli? er  the  property  under  the  alkfoi 
coniiact^  the  jniy  waa  propedy  instracted  to  find  for  the  iliffilan 

Appeal  from  Polk  Circuit  CourL 

THUBftDAT,  April  10,  1884. 

Aonov  for  damages  for  the  alleged  breach  of  a  writta 
contract  to  sell  and  deliver  to  the  plaintifi  two  hundred  hir- 
reU  of  cranberries.  The  defendant  denied  making  the  alleged 
contract.  There  was  a  trial  to  a  jnry.  The  court  instro^ 
the  jury  to  render  a  verdict  for  the  defendant.  A  verdict  was 
rendered  accordingly,  and  judgment'  was  rendered  tbereoD. 
The  plaintijSs  appeaL 

Henry  8.  WUcow^  for  appellants. 

G.  A.  UnderwooS^  for  appellee. 

Abams,  J. — The  writtra  contract  relied  upon  by  thepliin- 
tifis  consists  of  certain  tel^rams.  The  court  below  beld 
that  they  were  insufficient  to  make  a  contract,  and  its  instrac- 
tion  to  the  jury  to  <render  a  verdict  for  the  defendant  wis 
based  upon  such  theory.    The  telegrams  are  as  follows: 

"Madison,  Wis.,  Oct  15, 188L 
"7b  W.  JS.  Taylor:— This  car  gone  to  Watt    Send  bert 
terms  for  another  car  load  to  same  parties. 

"W.B.Bakhes.'' 


SUPPLEMENT.  731 


Watt  et  ah  t.  The  Wisconsin  CianbeEry  Company. 


^'Tomah,  Wis.,  Oct.  18th,  1881. 
*<  To  W.  B.  Bame8:—'Wm  deliver  at  seven  fifty.    First 
ratei  better  than  before.    Answer  here  at  once. 

«W.  E.  Tatlob." 

«0ct.*19, 1881. 
«  To  W.  JS.  Taylor:— Shi^  one  car  of  best  to  Watt  &  Oo. 
at  your  price. 

«  W.  B.  Babnes.'* 

The  plaintiffs  introduced  evidence  tending  to  show  that 
Taylor  was  the  president  of  the  defendant  company;  that 
Barnes  was  a  friend  to  Taylor,  and  was  requested  by  him  to 
solicit  from  the  plaintiffs  orders  for  cranberries;  that  he  so- 
licited and  obtained  from  them  an  order  for  a  car  load,  which 
order  the  defendant  filled;  that  afterwards  he  solicited  and 
obtained  from  them  another  order,  (being  for  the  cranberries 
in  question,)  which  was  not  filled;  that  Barnes  undertook  to 
communicate  the  order  to  Taylor  by  telegraph,  and  sent  a 
telegram  to  the  proper  oflice  in  Wisconsin,  directed  to  Taylor, 
being  the  one  above  set  out  under  date  of  Octobet*  1 9.  This 
telegram,  it  is  shown,  was  not  delivered  to  Taylor.  It  is  also 
shown  that  Taylor's  telegram  to  Barnes,  under  date  of  Octo- 
ber 18,  was  never  delivered  to  the  plaintiffs,  but  was  merely 
shown  to  them  by  Barnes. 

No  part  of  the  purchase  price  was  paid,  and  no  recovery 
can  be  had  unless  the  alleged  contract,  as  constituted  by  the 
telegrams,  is  sufficient  to  take  the  case  out  of  the  statute  of 
frauds.  The  question  presented  is  as  to  whether  it  is  suf- 
ficient for  that  purpose. 

It  will  be  seen  at  once  that  this  alleged  contract,  unless 
aided  by  extrinsic  evidence,  is  unintelligible.  No  one  could 
discover  from  reading  it  even  what  the  subject  matter  of  it 
is.  It  is  applicable  to  any  kind  of  personal  property  that 
might  be  shipped  by  the  car  load.  Again,  while  it  might  be 
inferred  that  the  price  mentioned  as  **  seven  fifty''  was  in- 
tended as  seven  dollars  and  fifty  cents,  no  one  could  discover 
that  the  price  mentioned  is,  as  claimed,  seven  dollars  and  fifty 
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cents  per  barreL  Looking  alone  at  the  words  used,  tbej 
would  seem  to  mean  seven  dollars  and  fifty  cents  per  car  loti 
The  name  Watt  does  not  of  itself  mean  Watt,  Cochrui  & 
Sperrj.  In  Greenleaf  on  Ev.,  section  268,  the  author,  speak- 
ing of  the  evidence  requisite  to  take  a  case  out  of  the  statute 
of  frauds,  says :  ^'  It  must  all  be  collected  from  the  writings; 
verbal  testimony  not  being  admissible  to  supply  any  defects 
or  omissions  in  the  written  evidence.  For  the  policy  of  the 
law  is  to  prevent  fraud  and  perjury  by  taking  all  the  enu- 
merated transactions  entirely  out  of  the  reach  of  any  verW 
testimony  whatever/'  Citing  Boyddl  v,  Drummondy  11 
East,  142;  Parkhurat  v.  Van  Cortlamdty  1  Johns.  Ch^ 
280,  and  many  other  cases.  We  think  that  the  jury  wis 
properly  instructed  to  render  a  verdict  for  the  defendant 
Having  reached  this  conclusion  upon  the  grounds  above  stated, 
it  is  unnecessary  to  consider  other  questions  presented. 

Atfibmsix 


Heisebmak  ST  AL.  V.  Thb  Bubungtok,  Obdab  Bapom  ft 

NOBTHEBN  BaILWAT  Oo. 

1.  Bailroads:  cohtbact  fob  smpMSNT:  cohicebcb  betwxbs  thb 
states:  what  is  not.  Where  a  railroad  company  within  the  state 
accepts  goods  destined  for  a  point  in  another  state,  bat  contracts  wi& 
the  shipper  that  its  responsibility  shall  cease  when  it  carries  the  goods 
to  another  point  within  this  state,  and  there  deliyers  them  to  another 
carrier,  the  contract  does  not  relate  to  commerce  between  the  states, 
but  ia  one  to  be  wholly  performed  within  this  state,  and  which  may  be 
controlled  by  the  legislatni^  of  thia  state,  without  any  TiolatioD  of  the 
constitution  of  the  United  States. 

2. :  ezcbssitb  chabobs  by:  oomhon-law  bight  to  becot» 

back:  no  protest  bbcbssaby:  statutb  of  iikitations.  Where  a 
common  carrier  demands  and  receives  an  excessive  charge  for  canyiofC 
merchandiae,  the  peraon  payinsr  the  same  haa  a  right  at  common  la^i 
independent  of  any  atatute,  and  not  affected  by  chapter  68,  Acts  of  Fif- 
teenth Qeneral  Assembly,  to  recover  back  the  excess  so  paid;  and,  to  do 
so,  it  is  not  necessary  that  the  payment  be  made  under  protest  (See 
aathoritiea  collated  by  Beck,  J.)    Such  action,  being  not  to  leoover 
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the  peDaliT*  provided  by  statate,  bat  to  recoTer  upon  an  implied  con- 
tract, is  not  barred  ontil  the  expiration  of  five  years  from  the  time  of  pay- 
ment   Compare  Herriman  v,  The'B.,  C.  R.  <t  N.  R'y  Co.,  57  Iowa,  187. 

8.  :   UNLAWFUL  CHABQB8  BY  ARE  CONCLUSrVELT  UNREASONABLE. 

Where  the  statute  fixes  the  maximum  charges  which  may  be  made  by  a 
railxoad  company  for  catzyinff  freight,  it  determines  condusiyely  that 
charges  in  excess  of  those  so  fixed  are  unreasonable;  and,  in  an  action  to 
recover  back  charges  in  excess  of  those  fixed  by  statute,  all  evidence 
offered  to  prove-  that  the  excessive  charges  were  reasonable  is  imma- 
terial. 

Appeal  from  Fayette  Circuit  Court. 

Thursday,  April  10,  1884. 

Action  at  law  to  recover  certain  enms  paid  by  plaintiff  to 
defendants  for  the  transportation  of  grain  upon  defendant's 
railroad,  in  excess  of  reasonable  and  just  charges  therdTor. 
The  cause  was  tried  to  the  court  without  a  jury,  and  judg- 
mentwas  rendered  for  defendants.  Plaintiffs  appeal.  The 
facts  of  the  case  are  fully  stated  in  the  opinion. 

Stonemanj  JSiokel  <&  Eastman^  for  appellants. 

J.  db  S.  IT.  Tracy y  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  between  the 
twenty-eighth  day  of  August,  1877,  and  the  fourth  day  of 
February,  1878,  the  plaintiffs  delivered  to  defendant  for 
transportation  upon  its  railroad,  from  West  Union  to  Post- 
ville.  Cedar  Bapids  and  Burlington,  all  points  within  this 
state,  certain  large  quantities  of  grain,  to  be  delivered  to  con- 
necting  lines  of  railroad,  for  transportation  to  Milwaukee,  in 
the  state  of  Wisconsin;  that  no  other  railroad  than  defend- 
ant's reached  West  Union,  and  plaintiffs  were,  therefore, 
compelled  to  procure  transportation  upon  it;  and  that  de. 
fendant  charged  and  exacted  large  sums  in  excess  of  reason- 
able and  just  charges  for  the  transportation  of  the  grain, 
which  plaintiffs  were  compelled  to  pay.  The  number  of 
shipments,  the  quantity  of  grain  in  each,  the  charges  paid. 
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and  the  enms  paid  in  each  instance  in  excess  of  reasonable 
charges,  and  other  particulars,  are  shown  by  an  exhibit  to  die 
petition,  which  .need  not  be  now  particularly  noticed. 

As  defenses  to  the  action,  defendant  alleges:  JF'irsi^  that 
the  grain  in  question  was  transported  by  defendant  as  ship- 
ments from  West  Union  to  Milwaukee,  in  <<throqgh^  cars 
and  upon  <^through^^  bills  of  lading,  and  that  the  contract 
for  transportation  pertained  to  commerce  between  the  states, 
and  that  the  statute  of  this  state,  then  in  force,  prescribing 
the  charges  which  could  be  lawfully  made  for  the  transporta- 
tion of  property  upon  railroads,  was,  therefore,  inapplicable 
and  inoperative  as  to  the  transaction  in  question,  being,  as  to 
them,  in  conflict  with  the  constitution  of  the  United  States; 
Second  J  that  plaintiffs  "knowingly,  voluntarily  and  will- 
ingly" paid  the  charges,  now  claimed  by  them  to  be  excessive 
and  unreasonable;  and,  Thirds  that  the, action  is  barred  by 
the  statute  of  limitations.  The  defendant  alleges  in  its 
answer  that  the  charges  of  which  plaintiffs  complain,  were 
reasonable,  and  that  the  contracts  for  the  transportation  of 
the  grain  were  to  be  performed  by  the  delivery  at  Milwaukee, 
in  the  state  of  Wisconsin.  The  allegations  of  the  pleadings 
in  the  case  need  not  be  further  referred  to  or  recited. 

II.  Tlie  evidence,  without  contradiction,  establishes  that 
it  was  the  purpose  of  plaintiffs  to  ship  the  grain  in  question 
1.RATLR0AD8:  ^  Milwaukce,  or  other  points  out  of  this  state, 
ShPp^iS/?'  and  that  it  was  delivered  in  the  cars  of  defendant, 
bStvJJeenrthe  or  in  cars  in  use  upon  its  road,  at  West  Union, 
if  not.*  The  contract  for  transportation  between  the  par- 

ties, in  each  instance,  was  expressed  by  an  instrument  in 
writing,  in  the  following  form  and  language: 

"BURLINGTON,   OEDAB   EAPIDS   Ss  NOBTHERN   bV  CO. 

<4No—  West  Union  Station,  Nov.  15,  1877. 
^^Recektedfrom  Heiserman  &  Herriman,  in  apparent  good 
order,  by  the  Burlington,  Cedar  Eapids  &  Northern  Railway 
Co.,  the  following  described  packages,  marked  and  numbered 


\ 
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as  per  margin,  subject  to  the  conditions  and  regulations  of 
the  published  tariff  of  said  railway,  to  be  transported  over 
the  line  of  this  railway  to  Postville,  and  delivered,  after  pay- 
ment of  freight,  in  like  good  order,  to  C,  M.  &  St.  Paul,  a 
company  or  carrier,  (if  the  same  are  so  forwarded  beyond  the 
line  of  this  railway),  to  be  carried  to  the  place  of  destination; 
it  being  expressly  agreed  that  the  responsibility  of  this  rail- 
way shall  cease  at  this  railway^s  depot,  at  which  the  same 
are  to  be  delivered  to  such  carrier;  but  this  railway  guaran- 
tees  that  the  rate  of  freight  for  the  transportation  of  said 

packages  from  the  place  of  shipment  to shall  not  exceed 

per and  charges  advanced  by  this  railway. 

Ma/rkB  and  Condgnee^  Chandler,  Brown  &  Co. 
Destination^  Milwaukee,  Wis. 


NO.   PACKAGES.  |  DESCEIFHON   OF  ABTI0LE8. 


WEIGHT. 


1402 

B.,  0.  R  &  N, 


Bulk  Wheat. 
U  or  L 


"J.  F.  MnxEE,  AgmiP 

This  contract  in  the  plainest  language  provides  for  trans- 
portation to  Postville,  and  no  farther.  While  it  provides  for 
the  delivery  of  the  grain  to  another  railroad  company,  yet 
defendant's  obligation,  under  the  contract,  was  fully  per- 
formed when  this  was  done,  and,  by  the  express  language  of 
the  instrument,  defendant's  responsibility  ceased  when  it 
delivered  the  grain  to  another  carrier.  The  facts  established 
by  the  evidence,  that  defendant's  compensation  was  fixed  by 
contract  with  the  connecting  line  at  Postville,  and,  for  the 
whole  route  taken  together,  the  charges  were  reasonable, 
and  even  less  than  was  provided  for  by  the  statute  of  the 
state  then  in  force,  cannot  affect  or  modify  the  controlling 
point  in  the  case,  namely,  that  the  contract  was  wholly  per- 
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formed  in  this  state  bj  the  delivery  of  the  grain  at  Postville, 
and  that  it  provided  transportation  between  points  within 
the  state,  and  did  not  extend  to  carrying  the  grain  without 
the  state.  Discussion  can  add  nothing  to  the  condnsiveuess 
of  our  position,  based  upon  the  obvious  meaning  of  Uie 
contract. 

III.     It  will  be  observed  that  this  action  is  not  brought 
to  recover  the  penalties  for  over-charges  by  the  railroad  com- 

panics,  provided  by  chapter  68,  Acts  of  the  Fif- 

c«Mive  '^       teenth  General  Assembly,  in  force  when  the  sets 
rightuJw^^   complained  of  by  plaintiffs  were  done.      The 
Doprotwf  *    plaintiffs  seek  to  recover  the  sums  paid  by  them 
8^t^^'      ii^  excess  of  reasonable  charges,  and    notbin^ 
°"^     more.     The  liability  of  defendant  for  money  col- 
lected for  the  transportation  of  property,  in  excess  of  r^gon- 
able  charges,  existed  at  common-law.     The  enactment  of  a 
Statute  ^imposing  penalties  for  excessive  charges,  recoverable 
by  the  party  injured,  or  providing  that  for  exacting  and  col- 
lecting them  the  agent  of  the  railroad  company  shall  be 
guilty  of  a  misdemeanor,  does  not  take  away  the  right  exist- 
ing at  common-law  to  recover  money  paid  in  excess  of 
reasonable  charges.     See  CUy  of  Dubitque  v.  HI.  Cen.  JPff 
Co,,  39  Iowa,  56;  City  of  Bwlington  v.  B.  <&  M.  Ry  Co,, 
41  Id.,  134;    Crittenden  v.  WiUon,  5  Cow.,  165;  Goochv. 
Stepliensony  13  Me.,  371;  Candeev.  Howard,  37  N.  T.,  663. 
f\  The  injured  party  may  waive  the  tort  created  by  statute,  and 
sue  upon  the  implied  contract  raised  by  the  law,  whereby  the 
^  carrier  is  obliged  to  repay  the  consignee  or  consignor  oi  tbe 
property  all  sums  exacted  in  excess  of  reasonable  compensa- 
tion.'f  Nor  need  the  plaintiff,  in  a  case  brought  to  enforce 
such  an  obligation,  show  objection  or  protest  prior  to  the 
payment  made  in  excess  of  a  reasonable  compensation.    These 
rules  are  founded  upon  the  consideration  that  railroadcom- 
panies  are  public  carriers,  and  those  who  employ  them  are  in 
their  power,  and  must  bow  to  the  rod  of  authority  which 
they  hold  over  conegnors  and  consignees  of  property  trans- 
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ported  by  them.  If  the  consignor  refuses  to  pay  or  contract 
to  pay  the  charges  fixed  by  the  railroad  company,  his  goods 
will  not  be  carried;  or,  if  the  CvOnsignee  refuses  to  make  the 
payment  demanded,  the  goods  will  not  be  delivered.  In  both 
cases  great  loss  and  even  destruction  of  profitable  business 
will  result  If  railroad  companies  should  be  held  free  froni^ 
liability  for  excessive  charges,  the  whole  business  of  the 
country  would  be  subject  to  unjust  exactions,  resulting  in 
oppression  to  citizens  and  destruction  to  useful  and  profitable 
business.  The  law  does  not  reqnire  objection  or  protest  to 
the  payment  of  unjust  charges,  for  the  reason  that  they  would 
be  vain,  being  addressed  to  those  who  occupy  the  commanding 
position  of  power  to  enforce  obedience  to  their  requirements,  i 
For  another  reason  they  are  not  required:  Those  who  do 
business  with  railroads  never  come  in  contact  with  the  officers 
who  possess  authority  to  fix  or  abate  rates  of  charges;  indeed, 
they  usually  hardly  know  their  names  or  where  to  find  them. 
Their  places  of  business  are  usually  in  cities,  distant  from 
points  where  much  of  the  property  is  received  for  transporta-  ^ 
tion.  If  the  consignee  should  be  required  to  make  objection 
or  protest  to  these  officers,  delays  would  follow,  resulting  in 
loss  and,  in  the  case  of  the  shipment  of  some  kinds  of  perish- 
able property,  in  its  decay.  These  considerations  take  the 
case  from  the  operation  of  the  familiar  rule  which  forbids 
j  recovery  on  account  of  payments  voluntarily  made  without 
'  objection  or  protest.  This  rule  does  not  apply  to  cases  of 
compulsory  payments,  and  does  not  require  objection  and 
protest  when  they  would  be  unavailing  and  vain.  The  doc- 
trines we  have  expressed  are  supported  by  the  following  au- 
thorities. Chicago  cfe  Alton  B^y  Co.  v.  Coal  Co.^  T9  111.,  121 : 
Mobile  (&  M.  R^y  Co.  v.  Steiner  et  al.,  61  Ala.,  559;  Parker 
V.  Great  Western,  Ry  Co,^  7  Man.  &  Gr.,  253;  Harmony  v. 
Bingham,  12  N.  T.,  99;  Chandler  v.  Sanger  et  al,,  114 
Mass.,  364;  Stephan  v,  Daniels  et  al,,  27  Ohio,  527;  Boh- 
inson  v.  Ezzell,  72  N.  C,  231;  Carew  v.  Butherford  et  al.^ 
106  Mass.,  1 ;  Lafayette  cfe  /.  B^y  Co,^  v.  Pattison^  41  Ind., 
Vol.  LXIII— 47 
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312;  Philanthropic  Building  Ass.  v.  McKnight^  35  Pa.  St, 
470;  ^oodv.Lak^y  13  Wis.,  84;  Wheatonv.  JBihbard.'it^ 
Johns.,  290;  Thomas  v.  Slwemaker^  6  Watts  &  S.,  179; 
Palmer  v.  Lord,  6  Johns.  Ch.,  95 ;  State  Bank  v.  Ensmin- 
ger^  7  Blackf.,  105. 

IV.     The  action,  as  we  have  shown,  is  not  brought  to  re- 
cover the  penalty  provided  by  statute,  which  is  barred  by  the 
statute  of  limitations  in  two  years.     Iferriman  v, 

TH«  SAME.  ^      ^     ^    ^   ^    ^,y  ^^^  g^    j^^^^   jg^         p^j^^ 

an  action  to  recover  upon  an  implied  contract,  it  ie  not  barred 
until  the  expiration  of  five  years. 

Y.     The  statute  in  force  at  the  time  of  the  transctions  in 
question,  (chapter   68,  Acts   Fifteenth  General  Assembly,) 

fixed  charges  which  could  be  lawfully  made  by 

charSesby      rail^o^d  Corporations  for  the  transportation  of 

8i've?y  ml-"      property.     Charges  in  excess  of  those  prescribed 

reasonable,     ^^j.^  unlawful.     This  Statute  conclusively  deter- 

termines  the  charges  which  shall  be  considered  reasonable. 

Unlawful  charges  surely  will  be  regarded  as  unreasonable,  for 

the  courts  cannot  give  protection  to  acts  which  are  unlawful, 

and  hold  that  such  acts  create  or  defeat  rights.     Courts  will 

not,  in  this  way,  encourage  the  violation  of  statutes.     In  all 

K    cases  when  statutes  fix  compensation  to  be  paid  for  services, 

recovery  for  a  greater  sum  cannot  be  had  on  the  ground  that 

it  is  reasonable  and  just.     The  statute  having  fixed  the 

measure  of  compensation,  no  greater  sum  can  be  lawfoHy 

demanded  or  received. 

VI.  Certain  evidence  was  -admitted  against  plaintiffs' 
objection,  tending  to  show  the  amount  of  the  charges  upon 
the  grain  after  it  was  shipped  from  the  terminus  of 
THB  SAME.  defendant's  lines  of  road  in  this  state,  and  that  the 
charges  paid  defendant  were  reasonable.  In  order  to  establish 
these  facts,  defendants  were  permitted  to  introduce  evidence 
tending  to  show  the  contracts  and  arrangements  existing  be- 
tween defendant  and  connecting  lines  for  the  transportation  of 
property  beyond  the  limits  of  the  state,  and  other  like  matters. 
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The  evidence  of  this  character,  being  immaterial,  was  errone- 
ously admitted.  The  contract  between  the  parties  fixed  the 
points  within  the  state  to  which  defendant  became  bound  to 
transport  the  grain ;  the  Taw  fixed  what  must  be  regarded  as 
reasonable  charges  for  defendant's  services.  All  evidence 
tending  to  vary  the  express  terms  of  this  contract,  or  prove 
that  charges  higher  than  those  fixed  by  the  statute  were 
reasonable,  was  incompetent. 

The  judgment  of  the  circuit  com't  is  reversed,  and  the 
cause  will  be  remanded  for  proceedings  in  harmony  with  this 
opinion. 

Eeversed. 


Atkins  v.  Andebson. 

1.  Contract :  action  on  :  pkoof  op  ferfobmancb  by  plaintiff  :  when 

not  REQuAiED.  In  an  action  for  the  failnre  to  perform  a  contract  be- 
tween plaintiff  *B  assignor  and  defendant,  where  plaintiff  alleged  that 
his  assignor  had  performed  all  the  conditions  of  the  contract  on  his 
part,  which  allegation  the  defendant  denied,  held  that,  while  the  burden 
of  proof  was  on  the  plaintiff  as  to  sach  performance,  yet  he  tcslb  not  re- 
qnired  to  prove  the  performance  of  such  portions  of  V.ie  .contract  as  were 
execated  by  the  contract  itself. 

2.  Praotioe:  ebbor  in  excluding  eyidbnce:  matbrialitt  must  ap- 

PEAR.  If  a  party  intends  to  insist  on  appeal  that  the  trial  court  erred  in 
excluding  certain  offered  evidence,  he  should  have  the  record'show  how 
the  excluded  evidence  is  material. 

3.  Abatement:  dismissal  upon  plea  of:  no  bar  to  subsequbnt  ac- 

tion: EVIDENCE.  Where  upon  a  plea  in  abatement  the  court,  with 
plaintiff 's  consent,  dismissed  the  action,  such  order  was  not  a  bar  to  a 
subsequent  action  between  the  parties  upon  the  merits;  and  where  such 
dismissal  of  the  former  case  was  shown  by  the  record,  there  was  no  error 
in  excluding  parol  testimony  offered  to  prove  that  there  was  no  trial  upon 
the  merits  in  that  case. 

4.  Evidenoe :  deposition  in  former  action:  competency  of  in  this. 

Where  the  same  question  was  in  issue  in  a  former  action  between  the 
defendant  and  plaintiff  *s  assignor,  the  dei)Osition  of  the  assignor,  taken 
and  used  in  that  case,  was  competent  evidence  in  this. 
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Appeal  from  Polk  Circuit  Court. 

Fmday,  Apbil  25,   1884. 

Thb  plaintiff,  as  the  assignee  of  one  Kellog,  seeks  to  recover 
of  the  defendant  for  a  failure  to  comply  with  his  written  con- 
tract, by  which  he  agreed  to  furnish  to  Kellog  carpenter  work 
to  the  amount  of  $500.  The  defendant  by  answer  took  issue 
with  the  averments  of  the  petition,  and  there  was  a  trial  by 
jurj',  and  verdict  and  judgment  for  the  plaintiff.  Defendant 
appeals. 

Wm.  Kennedy^  for  appellant. 

Oatch  cfe  Weaver  J  for  appellee. 

EoTHBOCK,  Ch.  J. — I.  By  the  written  contract  between 
Kellog  and  the  defendant,  Kellog  purchased  of  the  defendant 
a  burglar  and  time-lock  safe,  at  the  sum  of  $900,  and  as  the 
consideration  therefor  the  defendant  gave  to  Kellog  another 
safe  at  the  agreed  price  of  $400,  and  agreed  to  give  Kellog  car- 
penter work  to  the  amount  of  $500,  to  be  done  between  the  first 
day  of  May  and  the  fifteenth  day  of  July,  1879,  and  it  was 
stipulated  that  the  claim  for  carpenter  work  could  not  be  turned 
into  a  money  demand  against  Anderson  without  notice  in 
writing  of  not  less  than  ten  days.  And  by  said  written  con- 
tract Kellog  assigned  and  sold  to  Anderson  his  business  as  a 
banker  and  the  good  will  thereof. 

The  principal  question  in  controversy  upon  the  trial  was, 
whether  or  not  the  defendant  failed  to  furnish  the  carpenter 
work  as  he  agreed  to  do,  and  whether  the  claim  had  by  the 
proper  notice  been  converted  into  a  money  demand. 

It  was  averred  in  the  petition  that  Kellog  performed  all  of 
the  conditions  of  the  contract  on  his  part.  This  was  denied 
1.  contract:  by  the  answer.  The  court  instructed  the  jury 
prSSfof  per-  that,  when  a  fact  is  alleged  by  one  party  and  denied 
p^SmFflt  ^  by  the  other,  the  party  alleging  the  fact  must  show 
required.        by  a  preponderance  of  the  evidence  the  truth  of 
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the  fact  alleged.  It  is  claimed  by  counsel  for  the  appellant 
that  plaintiff  did  not  prove  that  Kellog  had  performed  the 
written  contract.  It  is  a  sufficient  answer  to  this  position  that 
all  of  the  acts  to  bo  done  by  Kellog  were  executed  by  the 
written  contract.  By  the  contract  the  property  in  the  safe 
was  vested  in  Anderson,  and  the  banking  business  and  good 
will  were  transferred  to  him.  It  was  not  necessary  to  show 
that  Kellog  delivered  possession  of  the  safe,  and  that  he  did 
not  interfere  in  the  bank  business,  or  the  good  will  thereof, 
after  he  had  transferred  it  to  Anderson.  The  only  facts  nec- 
essary for  him  to  prove  were  that  Anderson  failed  to  furnish 
the  carpenter  work  without  the  fault  of  Kellog,  or  the  plaintiff, 
his  assignee,  and  that  the  proper  notice  to  make  the  claim  a 
money  demand  had  been  given  by  Kellog  or  the  plaintiff. 

II.  Kext,  it  is  claimed  that  the  court  erred  in  refusing  to 
permit  the  defendant  to  fully  inquire  into  the  nature  and  ex- 
tent of  the  rights  of  the  plaintiff  under  the  assignment  claimed 
by  him.  Counsel  does  not  in  argument  specifically  point  out 
the  ruling  upon  the  point  which  it  is  claimed  is  erroneous, 
and  we  think  he  was  given  the  fullest  latitude  in  this  respect. 

III.  There  was  a  former  suit  between  the  parties,  involv- 
ing substantially  the  same  claim,  and  the  defendant  on  the 
«  «t.4n^T^,     trial  in  this  case  offered  in  evidence  the  short- 

ciud'ng  e^vu  ^^^^^  notes  of  the  testimony  of  a  witness  taken  in 
feriafity™^  the  former  trial.  The  notes  were  excluded  on  the 
must  appear,  n^otion  of  the  plaintiff.  The  court  based  its  rul- 
ing upon  the  fact  that  the  notes  had  not  been  certified  by  the 
short-hand  reporter.  It  is  claimed  that  this  ruling  was  erro- 
neous. "Whether  it  was  erroneous  or  not  we  need  not  deter- 
mine, because  the  record  does  not  show  that  the  evidence  con- 
tained in  the  notes  was  at  all  material  to  the  issues  in  this 
case.  If  the  defendant  intended  to  claim  that  he  was  preju- 
diced by  the  ruling,  he  should  have  had  the  record  show  that 
the  evidence  was  material. 

IV.  In  the  former  action  between  the  parties  there  was  an 
issue  upon  the  merits,  and  also  the  question  was  made  whether 
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8.  ABATE-  ^^  ^^^  *^®  claim  had  become  a  money  demand  by 
in^5  upou  the  service  of  the  notice  in  writing,  and  a  demand 
{o^^bMqueuc  for  the  Carpenter  work.  It  is  claimed  that  the 
deuce.'  record  in  the  former  action  is  a  complete  bar  to 

the  present  action,  and  that  the  conrt  erred  in  allowing  the 
plaintiff  to  introduce  parol  evidence  to  prove  that  the  cause 
was  not  tried  and  determined  on  its  meritis.  Whether  parol 
evidence  was  proper  or  not  we  need  not  determine,  because 
we  think  that  the  record  in  the  former  action  sufficiently  shows 
that  the  decision  was  not  npon  the  merits,  bat  upon  the  mat- 
ter pleaded  in  abatement.  That  cause  was  tried  to  the  court 
without  a  jury,  and  the  decision  of  the  court  was  as  follows: 

^'And  now,  on  this  twelfth  day  of  February,  A.  D.  1881,  the 
court,  after  being  fully  advised  in  the  premises,  finds  for  the 
defendant,  and  a  non-suit  is  offered  and  accepted  by  plaintiff. 

"It  is  further  ordered,  adjudged  and  decreed  that,  unless  the 
plaintiff  pays  the  costs  of  this  action  within  ten  days,  the 
clerk  is  directed  to  enter  judgment  for  same  against  said 
plaintiff  in  favor  of  defendant." 

The  costs  were  paid  before  any  judgment  was  entered. 
Under  section  2851  of  the  Code,  where  matter  in  abatement  is 
pleaded  in  connection  with  other  defenses,  it  is  required  that 
the  finding  of  the  jury  or  court  must  distinguish  between 
matter  in  abatement  and  matter  in  bar,  and  the  judgment 
must,  if  it  is  rendered  on  the  matter  in  abatement  and  not 
on  the  merits,  so  declare. 

If  ow,  it  may  be  conceded  that  the  finding  of  the  court  is  not 
as  explicit  as  it  might  be,  in  declaring  that  the  decision  was 
rendered  upon  the  matter  in  abatement,  yet  we  think  it  is 
sufficient.  The  finding  really  amounted  to  an  offer  to  plaint- 
iff to  dismiss  his  action,  which  offer  was  accepted  and  the 
costs  paid.  It  is  true  that  under  section  2844  of  the  Code 
the  time  had  probably  passed  when  the  plaintiff  had  a  right 
to  dismiss  the  action.  But  the  court  offered  the  non-suit  or 
dismissal,  and  the  same  was  accepted  by  the  plaintiff,  and 


SUPPLEMENT.  748 


Atkins  V.  Andenon. 


the  defendant  acquiesced  in  this  disposition  of  the  case  by 
making  no  objection  thereto. 

V.  It  appears  that  there  was  a  former  action  between  the 
defendant  and  Kellog,  the  assignor  of  the  plaintiff,  in  which 
4.  bvidkkcb:  ^^  defendant  made  the  same  claim  by  way  of  j 

^frmer^tion:  connter-claim  as  he  made  in  this  action.  In  the 
oxiiiiSiis"*^^  former  case  the  deposition  of  Kellog  was  taken 
and  used,  and  the  plaintiff  made  a  motion  to  read  the  deposi- 
tion npon  the  trial  of  this  case.  The  motion  wf^  sustained. 
This  is  made  the  ground  of  an  assignment  of  error.  It  was 
shown  that  Kellog  was  a  resident  of  the  State  of  New  York. 
Being  a  non-resident  of  the  state  and  absent  therefrom  would 
have  authorized  the  taking  of  his  deposition  in  this  case.  The 
parties  to  the  record  in  this  case  and  that  of  Kellog  v.  An- 
derson are  not  the  same,  but  they  are  privies  to  the  parties 
in  the  former  action,  and  it  seems  to  be  well  settled  that  the 
deposition  was  competent.  Q-reenleaf  on  Evidence,  Vol.  8, 
§  326;  BrooTca  v.  Caimon, 2  A.K.  Marshall,  525;  Shavl  v. 
JBrowny  28  Iowa,  37. 

VI.  There  are  one  or  two  other  questions  of  minor  im- 
portance alluded  to  in  the  argument.  We  have  not  thought 
it  necessary  to  allude  to  them  except  in  this  general  way.  A 
mere  statement  of  them  would  demonstrate  that  the  objections 
based  thereon  are  not  well  taken.  We  are  satisfied  that  there 
is  no  error  in  the  record. 

Affibmed. 
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Hendeeshott  V.  Heney  ET  AL. 

1.  Estoppel:  op  wife  to  dent  husband's  ownbesitip  of  land: 
FRAUDX7LENT  CONVBTANCB.  Where  a  wife,  by  her  acts  and  dedan- 
tioDS,  held  out  that  her  hosband  was  worthy  of  credit  by  reason  of  his 
ownership  of  the  lands  in  question,  thus  inducing  plaintiff  to  gire  him 
credit  and  to  render  services  under  a  contract  with  him,  held  that  she 
could  not  afterwards  take  a  deed  from  her  husband  for  the  land,  and,  in 
an  action  by  plaintiff  to  subject  the  land  to  the  payment  fyr  the  sernoes, 
be  heard  to  claim  that  the  husband  was  not  the  owner  of  the  lands,  bat 
that  he  merely  held  the  legal  title  in  trust  for  her. 

Appeal  from  Wapello  Circuit  Court. 

Tuesday,  June  3,  1884. 

Action  in  chancery  to  snbject,  by  a  creditor's  bill,  certain 
lands  conveyed  by  Patrick  Henry  to  his  wife  and  co-defend- 
ant, Mary  Henry,  to  a  judgment  recovered  by  plaintiff 
against  the  iirst  named  defendant  After  a  trial  upon  the 
merits,  plaintiff's  petition  was  dismissed.  He  now  appeals  to 
this  court. 

Stiles  cfe  Beaman^  for  appellant. 
S.  W.  Summers^  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  recovered 
a  judgment  against  Patrick  Henry,  one  of  the  defendants,  for 
professional  services  rendered  by  plaintiff,  who  is  an  attorney 
at  law,  in  defending  certain  criminal  cases,  under  contract  of 
employment  with  him.  It  is  also  shown  that  defendant, 
Patrick,  conveyed  certain  lands,  described  in  the  petition,  U>, 
his  wife  and  co-defendant,  for  the  fraudulent  purpose  of  hinder- 
ing and  delaying  his  creditors,  and  especially  plaintiff,  and  that 
ho  has  no  property  in  his  own  name  from  which  plaintiff's 
judgment  can  be  collected.  The  plaintiff  prays  that  the 
lands  may  be  declared  subject  to  the  judgment,  and  that 
other  proper  relief  may  be  granted. 
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The  answer  admits  the  conveyance  of  the  lands  hy  the  hus- 
band to  the  wife,  but  alleges  that  they  were  purchased  by  her 
with  her  own  money,  and  were,  through  mistake  or  over- 
sight, conveyed  to  him. 

II.  It  may  be  admitted,  for  the  purposes  of  the  case,  that 
the  lands  were  originally  purchased  with  money  of  the  wife, 
and  that,  through  oversight,  the  deeds  were  executed  to  the 
husband.  It  may  be  said,  however,  that  the  evidence  hardly 
leads  to  a  satisfactory  conclusion  upon  this  point. 

III.  The  evidence  shows  without  contradiction  that 
when  plaintiff  was  employed  by  Patrick,  and  until  much  of 
the  services  rendered  by  him  were  performed,  the  title  of  the 
lands  were  in  the  husband,  and  that  plaintiff  accepted  the 
employment  and  gave  credit  to  the  husband,  with  the  knowl- 
edge and  belief  that  he  was  the  owner  of  the  lands,  and 
plaintiff  had  no  information  that  the  wife  made  any  claim . 
thereto.  It  also  satisfactorily  appears  that  Patrick  owned  no 
other  lands,  and,  indeed,  after  he  conveyed  the  property  to 
the  wife,  he  had  no  property  subject  to  execution.  The  wife 
had  full  knowledge  of  his  financial  condition  and  of  the  con- 
tract with  plaintiff  and  the  services  performed  by  him.  The 
plaintiff  testifies  that  the  wife  represented  to  him  that  the 
husband  owned  lands  and  was  amply  responsible  for  his  con- 
tracts, and  that  she  made  no  claim  to  the  lands  in  question. ' 
This,  however,  is  denied  by  the  wife,  and  she  so  testifies. 
But,  in  view  of  the  fact  that  her  evidence  upon  one  or  two 
other  points  of  the  case  is  unreasonable,  and  contradicts  other 
testimony  in  the  case,  we  think  plaintiff  the  more  credible 
witness.     "We,  therefore,  accept  his  testimony  as  true. 

IV.  "We  have,  then,  the  case  of  the  wife,  by  her  acts  and 
declarations,  holding  out  that  her  husband  was  worthy  of 
credit  by  reason  of  his  ownership  of  the  lands,  thus  inducing 
plaintiff  to  give  him  credit  and  render  services  under  a  con- 
tract with  him.  She  is  now  estopped  to  deny  the  truth  of 
the  representations  made  by  her  words  and  conduct.     Bige- 
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low  on  Estoppel,  pp.  473,  480;  Williams  v.  Wells,  62  Iowa, 
740. 

Equity  will  conclusively  regard  the  husband  ae  the  owner 
of  the  land,  and  his  deed  to  his  wife  will  be  r^arded  as 
fraudulent,  as  it  was  intended  to  put  the  land  beyond  the 
reach  of  plaintiff's  claim. 

This  view  of  the  case,  which  to  our  minds  is  quite  satis- 
factory, renders  the  consideration  of  other  questions  unneces- 
sary. The  judgment  of  the  circuit  court  is  reversed,  and  the 
case  will  be  remanded  for  a  decree  in  harmony  with  this 
opinion,  or,  at  plaintiff's  option,,  such  a  decree  may  be  enter^ 
in  this  court. 

ABVBBSXDa 


Pence  v.  The  Chicago,  Rook  Island  &  Paoifio  Wy  Co. 

1.  Railroads:  collision  at  hiohwat  crossing:  contributory  n£0- 
LiGENCB.  Where  defendant  was  operatinsr  two  lines  of  railway,  which 
ran  near  to  and  parallel  with  each  other,  and  plaintiff,  who  was  familiar 
with  the  highway  crossings  in  question,  having  passed  over  them  many 
times,  and  with  the  time  when  the  trains  in  question  were  aocostomed 
to  pass,  was  driving  along  the  highway  which  crossed  both  tracks,  and, 
though  at  a  point  about  fifty  feet  from  the  first  track  he  might  have  seen 
an  approaching  train  on  that  track  for  thirteen  hundred  feet  to  the 
westward,  he  yet  failed  to  see  it,  and  there  was  no  evidence  that 
anything  occurred  at  the  time  to  distract  his  attention,  and  he  drove 
across  the  first  track,  barely  escaping  a  collision,  but  his  horses  became 
frightened  and  unmanageable,  and  in  their  fright  ran  or  were  driven 
upon  the  second  track,  where  his  waoron  was  struck  by  a  passing  train 
upon  that  track,  and  plaintiff  himself  was  injured,  held  that  the  cross- 
ing of  the  two  tracks  was  but  one  transaction,  and  that  plaintiff  was 
guilty  of  such  contributory  negligence  in  driving  upon  the  first  farack, 
without  stopping  and  looking  for  the  approaching  train,  as  to  defeat 
his  recovery  for  the  iivjury  sustained  upon  the  other  track,  and  that,  too, 
notwithstanding  the  view  of  the  approaching  train  on  the  second  track 
was  obscured  by  the  train  on  the  first  track.  See  Sehatferi  p.  (J.,  If.  dt 
St.  P.  R'y  Co,,  62  Iowa,  624. 
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Appeal  from  Polk  Circuit  Court. 

Wednesday,  June  4,  1884. 

This  is  an  action  for  a  personal  injury,  caused  by  a  collis- 
ion of  one  of  defendant's  trains  with  a  wagon  in  which  plaint- 
iff was  riding,  at  or  near  a  public  crossing  of  defendant's 
railroad  track.  There  was  a  trial  by  jury,  which  resulted  in 
a  verdict  and  judgment  for  the  plaintiff  for  $10,000.  The 
detendant  appeals. 

Wright^  Cummins  cfe  Wright^  for  appellant. 

Parsons  <fe  HunnellSy  for  appellee. 

RoTHBOOK,  Ch.  J. — I.  On  the  evening  of  October  80, 
1878,  at  about  dark,  the  plaintiff  and  one  Crews  left  Des 
Moines,  in  a  common  road  wagon  drawn  by  a  team  of  mules, 
to  go  to  the  plaintiff's  home  in  the  eastern  part  of  Polk 
county.  The  team  and  wagon  belonged  to  the  plaintiff,  and 
were  driven  by  Crews,  who  was  plaintiff's  tenant  and  worked 
for  him.  For  a  few  miles  out  of  Des  Moines,  the  tracks  of 
the  Chicago,  Eock  Island  &  Pacific  Eailroad  and  of  the  Keo- 
kuk &  Des  Moines  Bailroad  run  parallel  and,  at  places,  near 
to  each  other,  and  both  railroads  were  then  operated  by  the 
defendant.  The  plaintiff  and  Crews  were  traveling  upon  a 
highway  which  runs  parallel  with  the  railroad  tracks,  and 
crosses  them  in  two  or  more  places.  In  going  east  on  the  high- 
way,  they  crossed  the  railroad  tracks  from  the  north  to  the 
south  side,  near  the  city  limits.  From  that  crossing  they  pro- 
ceeded in  an  easterly  direction  on  the  south  side  of  the  rail- 
road tracks  to  a  second  crossing,  where  they  approached  the 
track  of  the  Keokuk  &  Des  Moines  road  in  a  northeasterly 
direction,  and  crossed  over  the  same  immediately  in  front  of 
a  freight  train  going  east.  The  team  became  frightened  and 
unmanageable,  and  ran  along  the  highway  to  the  other  rail- 
road track,  a  distance  of  about  two  hundred  and  sixteen  feet. 
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where  it  came  in  collision  with  a  freight  train  going  east  on 
that  track.  By  the  collision  one  of  the  mules  was  killed,  the 
wagon  was  broken,  and  the  plaintiff  severely  injured. 

The  plaintiff  claims  that  the  defendant  was  negligent  in 
several  respects,  including  the  construction  of  the  two  rail- 
road tracks  in  close  proximity,  the  great  rate  of  speed  at 
which  the  trains  were  running  at  the  time  of  the  accident, 
and  the  failure  to  whistle  for  the  crossings,  and  the  failure 
of  the  engineer  of  the  train  upon  the  northern  track  to  avoid 
the  injury  after  he  discovered  the  plaintiff's  danger.     Upon 
the  question  as  to  the  negligence  in  running  the  trains,  there 
is  a  conflict  in  the  evidence.    Tlie  great  preponderance  is 
that  the  trains  were  not  running  at  an  unusual  or  inordinate 
speed,  and  that  the  usnal  signals  for  the  crossings  were 
given.     And  the  evidence  is  undisputed  that  the  engineer  of 
the  train  on  the  northern  track  did  not  see  the  team  and  wagon 
in  time  to  avoid  the  accident,  and  there  is  no  proof  that  there 
was  anything  in  the  actions  of  the  team  to  indicate  to  the 
persons  on  board  the  train  that  plaintiff  and  Crews  had  lost 
control  of  it.    Thsre  is  no  evidence  to  dispute  the  state- 
ment of  the  engineer,  that  it  would  have  been  impossible  to 
check  the  speed  of  the  train  after  he  discovered  the  team,  so 
as  to  have  permitted  it  to  cross  the  track  in  front  of  the  train, 
and  thus  avoid  the  accident. 

The  question,  then,  as  to  the  failure  of  the  engineer  on  the 
northern  train  to  prevent  the  accident,  after  discovering  the 
danger,  is  practically  out  of  the  case. 

It  appears  in  evidence^  without  dispute,  that  the  head- 
lights upon  both  of  the  engines  were  burning  brightly,  and 
that  the  plaintiff  was  perfectly  familiar  with  the  crossing. 
He  stated  in  his  testimony,  that  he  had  traveled  the  road 
"  hundreds,  if  not  thousands,  of  times,"  and  that  he  traveled  it 
a  great  many  times  during  the  year  preceding  the  accident, 
and  that  he  knew  the  trains  on  the  railroads  were  accustomed 
to  pass  in  the  evening. 
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His  account  of  the  accident,  as  detailed  by  him  in  his  tes- 
timony upon  the  trial,  is  as  follows: 

"As  I  drove  along  that  night,  I  heard  no  train.  •  It  was  very 
dark,  and  the  wind  was  blowing  from  me,  and  we  were  anxious 
to  know  whether  the  trains  had  gone  ahead  of  us.  We  wanted 
to  be  certain,  and  we  stopped  just  after  we  had  passed  the 
line  that  runs  south  from  wheVe  we  travel  directly  east. 
That  would  be  about  seventy-five  yards  directly  south  of  the 
track  through  Greaver's  way;  may  be  not  more  than  fifty. 
"We  thought  we  could  hear  it  there.  We  could  not  hear  it, 
and  drove  on.  We  stopped  again  before  reaching  the  rail- 
road track,  and  it  was  pretty  dark,  but  we  thought  it  was 
something  near  the  cattle  guard  east  of  Greaver's.  Just  be- 
fore crossing  was  the  last  stop  we  made.  The  last  stop 
would  be  fifty  or  sixty  feet  away  from  the  railroad  crossing, 
the  way  the  road  runs. 

"We  neither  saw  nor  heard  the  train.  We  then  started  on ; 
supposed  we  were  going  over  without  trouble,  and  about  the 
time  we  were  near  to  the  crossing  there  was  a  light  flashed 
and  we  felt  a  jerk.  The  light  flashed  again,  and  by  this  time 
we  were  just  on  the  road,  and  we  were  going  off.  of  it,  and  it 
seamed  by  the  brightness  of  the  light,  of  course,  very  near  to 
us.  I  drew  myself  up  like  to  see — for  I  thought  they  would 
have  hit  the  wagon — to  see  how  much  they  had  missed  us. 
Up  to  that  time  I  had  seen  a  light — I  had  not  heard  the  train. 
I  knew  the  light  was  there,  and  was  expecting  it  to  hit  the 
wagon.  If  I  heard  it  just  that  moment  I  do  not  suppose  I 
would  have  noticed  it,  for  I  expected  that  the  train  would  hit 
the  hind  wheels  of  the  wagon  before  we  could  get  over  the 
track;  but  we  got  over  without  being  hit,  and,  as  I  threw 
my  head  back  to  see  whether  they  had  hit  us  or  not,  I  saw  the 
train  on  the  other  road. 

"  Mr.  Crews  was  driving.  I  then  saw  we  were  between  the 
tracks,  and  told  him  to  give  me  a  line  and  I  would  help  him. 
He  gave  me  one  line,  and  I  tried  to  hold  one  and  he  the  other, 
Tlie  next  we  found  the  train  kept  them  in  motion,  and  we 
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did  not  get  them  stopped.  The  light  was  so  glaring  we  could 
not  hardly  tell  what  shape  they  were  in,  except  that  I  fonnd 
they  were  in  motion.  After  the  time  I  saw  we  were  in  mo- 
tion I  concluded  that  I  would  look  around  and  see  where  we 
were  going.  I  saw  the  headlight  of  the  cars  on  the  north 
road  about  fifteen  to  twenty — might  have  been  thirty — ^feet, 
and  saw  that  we  were  getting  pretty  close  to  it.  I  concluded 
I  would  make  one  more  eflfort  to  see  if  I  conld  not  torn  the 
team  from  it,  and  this  left  foot  was  braced  against  the  end 
of  the  wagon  gate.  The  pressure  was  not  very  good,  but  it 
was  square  against  the  end  gate — the  right  foot  I  was  mak- 
ing all  the  efforts  to  hold  the  mules  that  I  could  make,  and 
at  that  time  we  were  struck. 

<<  Up  to  the  time  that  we  had  crossed  the  south  track  I  did 
not  hear  a  bell  or  whistle  upon  either  train  sound.  My  hear- 
ing is  reasonably  good;  not  as  good  as  some  men.  I  can 
hear  a  noise.  I  think  I  could  have  heard  a  whistle  or  a  bell 
if  it  had  sounded — no  trouble  about  it.  I  do  not  think  they 
sounded  a  bell  or  whistle.  We  tried  very  hard  to  hear  it  and 
could  not  do  it.  My  recollection  is  that  I  first  heard  the 
whistle  upon,  the  north  train  just  about  the  time  we  found 
that  we  were  not  going  to  be  hit.  The  whistle  of  the  soi^th 
train  had  so  much  effect  upon  the  mules  that  we  could  not 
manage  them.  I  do  not  think  the  engine  on  the  south  road 
was  more  than  thirty  feet  from  us  when  it  sounded  the 
whistle  We  did  our  utmost  to  keep  the  mules  from  going 
on  the  north  track." 

It  should  be  stated  here  that  the  wagon  road  crosses  the 
railroad  tracks  diagonally,  and  that,  while  the  distance  from 
one  track  to  the  other  by  the  road  is  two  hundred  and  sixteen 
feet,  the  distance  dii*ect  from  one  track  to  the  other  is  about 
eighty  feet,  and  the  train  on  the  southern  track  was  somewhat 
ahead  of  tihat  on  the  northern  track.  The  plaintiff  testifies 
that  his  team  was  traveling  three  or  four  miles  an  hour,  and 
could  have  been  stopped  in  five  or  six  feet,  and  that,  if  he  had 
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Been  the  headlight  when  twenty  or  thirty  feet  away  from  the 
southern  track,  he  could  surely  have  stopped  the  team. 

It  was  a  material  question,  then,  for  the  the  jury  to  deter- 
mine, whether  or  not  the  plaintiff  or  Crews  could  have  seen 
the  headlight  in  time  to  have  checked  the  team  and  allowed 
the  train  on  the  southern  track  to  pass,  without  attempting 
to  pass  in  front  of  it.  The  evidence  shows  that  at  a  point 
in  the  highway,  lifty  feet  from  the  southern  track,  the  head- 
light of  an  engine  on  that  track  would  be  visible  for  about 
thirteen  hundred  feet  to  the  west. 

At  the  instance  of  the  defendant,  the  following  interroga- 
tory, among  others,  was  propounded  to  the  jury:  "  How  far 
westerly  from  the  crossing  of  the  Keokuk  &  Des  Moines 
track  (the  southern  track)  would  an  engine  or  ita  headlight 
be  visible  to  a  person  in  a  wagon  fifty  feet  from  said  crossing 
westerly  on  the  highway?"  The  answer  to  the  question  by 
the  jury  was  in  these  words:  "About  thirteen  hundred  feet." 
The  finding  could  not  have  been  otherwise,  without  a  total 
disregard  of  the  evidence.  It  also  conclusively  appears  that, 
as  a  traveler  approached  the  crossing,  an  engine  and  its  head- 
light would  be  in  full  view  from  that  point  to  the  crossing, 
at  any  point  on  the  railroad  track  for  thirteen  hundred  feet 
to  the  west. 

It  is  unnecessary  for  us  to  repeat  what  has  so  often  been 
said  by  this  court  as  to  the  negligence  of  a  person  who  ap- 
proaches a  railroad  crossing,  where  there  is  an  unobstructed 
view  of  the  track,  and  where  there  is  nothing  tending  to  con- 
fuse the  traveler  or  divert  his  attention,  so  as  to  excuse  him 
from  looking  or  listening  for  an  approaching  train.  For  the 
latest  expression  upon  that  question,  see  Schaefert  v.  The 
C,  M.  dh  St.  P.  Wy  Co.,  62  Iowa,  624.  It  is  everywhere 
held  that,  for  his  failure  to  look  and  listen,  he  is  chargeable 
with  such  negligence  that  he  cannot  recover  if  injured  by  a 
train  upon  the  track.  In  this  case,  it  is  true  that  the  plaint- 
iff escaped  injury  from  a  train  on  that  track.  But  his  escape, 
according  to  his  own  testimony,  was  an  exceedingly  narrow 
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one.     It  is  not  claimed  that  there  was  anything  that  diverted 
his  attention,  or  that  there  was  any  semblance  of  excuse  for 
not  seeing  the  approaching  train  thirteen  hundred  feet  away. 
It  is  true,  it  is  claimed  by  plaintiflF's  counsel  that  the  traveled 
track  has  been  changed  since  the  accident,  and  that,  as  the 
road  was  then  traveled,  the  headlight  of  an  engine  could  not 
he  geen  thirteen  hundred  feet  to  the  west,  and  it  is  claimed 
that  there  were  other  obstructions  to  a  view  of  the  tract 
which  have  since  been  removed.     But  these  claims  are  not 
supported  by  the  evidence,  and  the  jury,  in  answer  to  the 
above   interrogatory,   make  no   such  qualification.     If  the 
plaintiff  is  to  be  understood  as  claiming  in  liis  testimony 
that  an  engine  and  its  headlight  could  not  be  seen  from  his 
wagon  in  the  road,  thirteen  hundred  feet  to  the  westward, 
upon  the  Keokuk  &  Des  Moines  track,  his  testimony  would  be 
insuflBcient  to  raisea conflict  upon  the  question, for  his  state- 
ment would   be  against  actual   demonstration   by  measure- 
ments and  observations  made  with  an  engine  upon  the  track. 
If,  then,  the  plaintiff  was  negligent  in  not  seeing  the  ap- 
proaching train  upon  the  southern  track,  the  question  re- 
maining to  l)e  determined  is,  notwithstanding  the  negligence 
of  the  plaintiff-  in  making  the  crossing,  is  he  entitled  to  re- 
cover because  the  engineer  blew  the  whistle  at  about  the  time 
the  plaintiff  made  the  crossing  ?  The  preponderance  of  the  evi- 
dence upon  that  question  is,  that  the  whistle  was  not  sounded 
at  the  crossing.     And  the  engineer,  and  others  upon  the  train, 
all  testified  that  they  did  not  see  the  plaintiff  and  his  wagon  nn- 
til  after  he  had  crossed  the  southern  track,  and  until  just  about 
the  time  of  the  collision.     Now,  whether  it  was  negligence  to 
sound  the  whistle,  we  need  not  determine,  because,  if  sounded, 
it  was  without  any  reference  to  the  wagon  being  on  or  near 
the  crossing,  as  it  was  not  seen.     Indeed,  the  great  prepon- 
derance of  the  evidence  is  that,  if  the  whistle  was  sounded  at 
all,  it  was  at  a  point  some  place  west  of  the  crossing.     How- 
ever this  may  be,  we  think  the  crossing  of  the  one  track,  and 
the  attempt  by  plaintiff  to  cross  the  other,  were  all  parts  of 
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one  act.  The  jnry  found,  in  answer  to  special  interrogatories, 
submitted  to  them  at  the  instance  of  the  plaintiff,  that  the 
plaintiff,  before  he  crossed  the  southern  track,  could  not  see 
the  train  on  the  northern  track,  because  the  train  on  the 
southern  track  obstructed  his  view.  And  this  must  have  been 
the  theory  upon  which  the  jury  excused  the  plaintiff  for  not 
seeing  the  train  on  the  northern  track.  But  this  would  not 
excuse  him  from  seeing  the  train  on  the  southern  track,  and 
waiting  until  it  passed  to  see  if  there  was  danger  in  crossing 
the  northern  track. 

We  have  discussed  the  general  features  of  this  case  with- 
out giving  the  testimony  in  detail,  and  our  conclusion  is  that 
there  was  no  evidence  upon  which  to  found  a  verdict  for  the 
plaintiff.  The  plaintiff's  man.  Crews,  was  not  a  witness 
upon  the  trial.  The  evidence  shows  that  the  plaintiff  was 
sometimes  addicted  to  intoxication,  and  he  admits  that  he  took 
medicine  upon  that  day,  in  which  were  small  quantities  of 
whisky.  There  was  a  jug  of  whisky  in  the  wagon,  but 
plaintiff  claims  that  neither  he  nor  Crews  drank  therefrom. 
If  it  were  not  for  his  positive  denial  that  he  was  intoxicated, 
his  rashness  in  driving  upon  the  southern  track,  and  barely 
escaping  contact  with  the  engine,  could  be  readily  accounted 
for. 

There  are  many  other  questions  discussed  by  counsel, 
which  we  need  not  determine.  We  may  say,  however,  in 
view  of  a  new  trial,  that  the  proof  of  a  rule  requiring  brake- 
men  to  ride  upon  the  top  of  the  train  was  improperly  al- 
lowed, because  it  does  not  appear  that  the  accident  was  in  any 
way  attributable  to  a  violation  of  this  rule. 

In  our  opinion,  when  it  is  conceded,  as  it  must  be,  that 
the  plaintiff  had  an  unobstructed  view  of  the  southern  track 
for  thirteen  hundred  feet,  for  the  last  fifty  feet  before  he 
reached  the  track,  and  his  attention  was  in  no  way  diverted 
from  seeing  it,  he  cannot  recover. 
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1.  Tax  Title:  judgment  quiETiKo:  fbaud  nr  obtaikiko:  facts  sot 
AMOUNTING  TO.  Where  defeadant  held  a  tax  title  to  land,  which  wzb 
inralid  for  several  reasoDS  apparent  npon  the  tax  records,  bat  of  wbicii 
it  is  not  shown  that  defendant  had  any  actual  knowed^,  and  defendant, 
in  an  action  to  which  plaintiff  was  made  a  party  by  published  notice, 
procured  a  decree  by  default,  quietin^r  the  title  to  the  land  in  iUMd 
that,  since  the  tax  deed  was  presumptive  evidence,  under  §  897  of  the 
Code,  of  the  re^larity  of  all  prior  proceedings,  and  was  all  the  eridence 
necessary  to  obtain  the  decree,  defendant  could  not  be  charged  with  no- 
tice of  the  irregularities  appearing  in  the  records,  so  as  to  make  it  gmlty 
of  fraud  in  presenting  its  deed  as  evidence  of  a  valid  title,  and  thit 
plaintiff  could  not,  after  the  lapse  of  two  years,  have  the  decree  set  aade 
on  the  ground  of  fraud  in  procuring  it. 

Appeal  from  Buena  Vista  District  Court. 
Wednesday,  June  4,  1884. 

This  is  an  action  in  equity  to  cancel  and  set  aside  a  tax 
deed  to  a  quarter  section  of  land,  and  to  set  aside  a  jndgmeDtof 
the  district  court  of  Buena  Vista  county,  which  quiets  the 
title  to  said  land  in  the  defendant,  the  Storm  Lake  Bank 

Plaintiff  alleges  in  his  petition  that  he  is  the  owner  of  the 
land  in  question,  which  is  a  quarter  section  situated  in  Baena 
Vista  county,  and  that  the  same  was  sold  on  the  4th  day  of 
October,  1875,  by  the  county  treasurer,  for  an  alleged  delin- 
quent district  township  judgment  tax,  which  amounted  to  $2.21, 
Dean  &  Harker  being  the  purchasers,  and  that  afterwards 
they  assigned  the  certificate  of  purchase  to  the  Storm  Lake 
Bank;  that  in  July,  1878,  said  bank  caused  to  be  published 
in  a  newspaper  published  in  the  county  a  notice  of  the  date 
when  the  right  to  redeem  said  land  from  said  sale  would  expire, 
but  that  said  notice  recited  that  the  sale  had  taken  place  on  the 
5th  day  of  October,  1875,  and  that  afterwards  it  filed  in  the 
office  of  the  treasurer,  as  proof  of  the  publication  of  said  notice, 
the  affidavit  of  the  publisher  of  said  newspaper,  upon  which 
the  treasurer  executed  and  delivered  to  defendant  a  tax  deed, 
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conveying  the  land  to  it;  that  defendant  afterwards  com- 
menced an  action  in  the  district  court  to  quiet  in  it  the  title 
to  said  land,  making  plaintiff  a  defendant  in  such  action, 
and  serving  him  with  the  original  notice  by  pnblicaiton, 
he  being  at  that  time  a  non-resident  of  the  state,  and  that 
such  proceedings  were  had  in  said  action  that  a  judgment 
was  entered  against  him  (plaintiff  herein)  by  default,  quieting 
in  defendant  the  title  to  said  land  under  said  tax  deed.  But 
he  alleges  that  said  tax  deed  was  void,  for  the  reason  that  the 
pretended  tax  for  which  the  land  was  sold  was  never  levied 
by  the  board  of  supervisors,  but  was  entered  on  the  tax  book 
by  the  county  auditor,  without  any  order  of  the  board  of 
supervisors,  or  any  authority  of  law;  and  for  the  further 
reason  that  the  notice  of  the  expiration  of  the  time  of  re- 
demption which  was  published  did  not  correctly  describe 
the  date  of  the  sale,  and  the  proof  of  the  service  of  such  no- 
tice was  not  made  by  the  aflSdavit  of  the  then  holder  of  the 
certificate  of  sale,  or  his  agent,  as  required  by  law.  And 
he  alleges  that  the  judgment,  quieting  the  title  to  said  land 
in  defendant,  was  obtained  by  defendant  by  fraud;  that,  in 
order  to  obtain  said  judgment,  it  pretended  and  repre- 
sented  to  the  court  that  said  tax  deed  was  a  good  and 
valid  deed,  and  that  all  the  steps  anterior  to  its  execution 
which  were  essential  to  its  validity  had  been  taken,  whereas 
it  had  actual  knowledge  that  the  proof  of  the  publication  of 
the  notice  to  redeem  from  the  sale  was  not  made  by  the  affi- 
davit of  any  person  competent  in  law  to  make  it,  and  also  knew, 
by  reason  of  being  charged  by  the  record  of  the  proceedings 
on  which  the  tax  deed  was  based,  with  notice  of  the  fact  that 
the  pretended  tax  for  which  the  land  had  been  sold  was  never 
levied  by  any  officer  having  authority  to  levy  it. 

Defendant,  Powell,  is  alleged  to  be  a  purchaser  of  one  half 
the  land  from  the  other  defendant  since  the  execution  of  the 
tax  deed  and  the  rendition  of  the  judgment,  but  it  is  alleged 
that  he  was  charged  by  the  record  of  the  proceedings  on 
which  the  tax  title  was  based  with  notice  of  the  defects  and 
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invalidity  of  the  title.  Plaintiff  alleges  that  at  the  time  of  said 
sale  he  had  paid  all  taxes  which  had  then  been  levied  on  said 
lands,  and  that  he  has  paid  all  taxes  levied  thereon  since  the 
sale,  and  that  he  had  no  knowledge  of  said  sale,  or  of  the  no* 
tice  to  redeem  therefrom,  or  of  the  execution  of  the  deed,  or 
of  the  judgment  quieting  the  title  in  defendant,  until  the 
lapse  of  more  than  two  years  from  the  rendition  of  said  judg- 
ment. The  defendants  filed  separate  demurrers  to  the  peti- 
tion, the  grounds  of  which  are  that  the  facts  stated  do  not  en- 
title the  plaintiff  to  relief.  The  demurrers  were  sustained, 
and  the  plaintiff  appeals. 

Kellog  cfe  Herrichy  for  appellant 

Hobinson  cfe  Milchriatj  for  appellee. 

Reed,  J. — ^There  are  two  allegations  in  plaintiff's  petition, 
upon  either  one  of  which,  as  against  the  Storm  Lake  Bank, 
he  is  entitled  to  relief  against  the  tax  title,  unless  the  rights 
of  the  parties  are  concluded  by  the  judgment  quieting  the 
title  in  defendant. 

These  allegations  are,  (1)  that  the  alleged  tax  for  which 
the  land  was  sold  was  never  levied  by  the  board  of  supervisors 
or  by  its  order,  and  (2)  that  the  proof  of  the  publication  of  the 
notice  to  redeem  from  the  sale  was  not  made  by  the  affidavit 
of  any  person  competent  in  law  to  make  it.  It  is  manifest, 
therefore,  that  the  question  whether  plaintiff  is  entitled  to 
relief  depends  on  whether  said  judgment  is  shown  to  have 
been  obtained  by  fraud.  The  ground  of  the  claim  that  it  was 
so  obtained  is  that  the  defendant  represented  and  pretended 
to  the  court  that  the  tax  deed  was  valid,  and  that  all  steps  es- 
sential to  its  validity  had  been  taken,  and,  by  means  of  this 
pretense  and  representation,  procured  the  judgment  quieting 
the  title  in  it  to  be  entered,  while  the  facts  which  invalidated 
the  deed  appeared  in  the  record  of  the  proceedings  on  which 
it  was  based,  and  defendant  knew  of  the  existence  of  said 
facts,  being  charged  with  notice  thereof  by  the  record.    It  is 
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not  claimed  that  the  representation  and  pretense  were  made 
in  any  other  way  than  bj  asserting  title  to  the  land  under 
the  deed,  and  by  introducing  it  in  evidence  on  the  trial  of  the 
case  in  which  the  judgment  was  rendered.  And  it  is  not  al- 
leged that  defendant  had  any  actual  knowledge,  when  it  offered 
the  deed  in  evidence,  that  it  was  invalid.  But  the  position 
of  appellant  is  that  defendant  was  charged  by  the  record  of 
the  proceedings  on  which  the  tax  deed  was  based  with  notice 
of  any  fact  appearing  therein,  which  affected  the  claim  of  the 
title  which  it  was  asserting  thereunder;  and,  as  the  facts 
which  avoided  the  deed  appeared  in  the  record,  its  act  in  of- 
fering it  in  evidence,  to  show  title  in  itself,  was  such  a  fraud 
on  the  court  as  vitiates  the  judgment,  whether  it  had  actual 
knowledge  of  the  existence  of  such  facts  or  not. 

But  the  unsoundness  of  this  position,  as  we  think,  consists 
in  this,  that  it  leaves  out  of  the  consideration  all  question  of 
the  good  or  bad  faith  with  which  the  act  was  done.  The 
judgment  of  a  court  is  not  to  be  set  aside  on  the  ground  of 
fraud,  unless  some  deceit  or  artifice  was  resorted  to  in  obtaining 
it,  whereby  the  court  was  mislead  or  deceived,  or  the  party 
against  whom  it  was  rendered  was  prevented  from  asserting 
his  claim  or  making  his  defense.  Under  the  statute,  (section 
897  of  the  Code,)  the  tax  deed,  when  executed  as  provided  by 
law,  and  recorded,  operates  to  vest  in  the  purchaser  all  the 
right,  title  and  interest  of  the  former  owner  of  the  land  con- 
veyed by  it,  and  it  is  presumptive  evidence,  at  least,  "that  all 
things  whatsoever  required  by  law  to  make  a  good  and  valid 
sale,  and  to  vest  the  title  in  the  purchaser,  were  done.''  One 
asserting  title  under  such  deed  has  but  to  introduce  it  in  evi- 
dence. And  the  law  puts  upon  his  adversary  the  burthen 
of  showing  its  invalidity. 

And  we  know  of  no  principle  on  which  it  can  be  held  that 
one  to  whom  such  deed  has  been  regularly  executed  and  deliv- 
ered would  be  guilty  of  fraud  in  asserting  title  under  it,  or 
in  offering  it  as  an  evidence  of  title  in  himself,  unless  he  had 
actual  knowledge  that  it  was  invalid,  or  introduced  it  in  evi 
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dence  with  intent  to  accomplish  some  unlawfal  parpoee.  It 
woald  be  a  remarkable  holding,  indeed,  to  say  that  tbe  tax 
deed  is  evidence  of  its  own  validitj  and  of  a  perfect  title  in 
the  grantee,  bat  that  he  woald  be  gailtj  of  fraud  in  asserting 
title  ander  it,  or  in  introducing  it  in  evidence  to  establish  title 
in  himself,  if  there  should  exist  any  fact  anterior  to  its  exe- 
cution which  would  operate  to  defeat  his  title,  but  of  the  ex- 
istence  of  which  he  had  no  knowledge. 

We  think,  therefore,  that  the  facts  alleged  in  the  petition  do 
not  show  that  the  judgment  quieting  the  title  to  the  land  in 
defendant  was  obtained  by  fraud,  and  the  judgment  of  the 
district  court  is 
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ABATEMENT. 

1.  Dismissal  UPON  PLEA  op:  no  bar  to  subsequent  action:  evidence. 
Where  upon  a  plea  in  abatement  the  court,  with  plaintifiTs  consent,  dis- 
missed the  action,  such  order  was  not  a  bar  to  a  subsequent  action  be- 
tween the  parties  upon  the  merits;  and  where  such  dismissal  of  the 
former  case  was  shown  by  the  record,  there  was  no  error  in  exdndinf; 
parol  testimony  offered  to  prove  that  there  was  no  trial  uponithe  merits 
m  that  case.    Atkins  v,  Anderson,  739. 

ABSTRACT. 

1.  Op  rboobd  on  appeal.  See  Practice  in  Sapreme  Court,  3,  6,  7,  8, 18, 
28,  39.  44,  45, 47. 

ABSTRACT  OP  TITLE. 

1.  Mistake  in:  liabilitt  for.    See  Mistake,  1. 

ACCOUNT. 

1.  Facts  NOT  constituting:  salary  op  county  treasurer:  separate 
CAUSES  OF  action.  Where  plaintiff  had  been  defendant's  treasurer 
for  four  successive  terms,  and  he  claimed  that  there  was  a  balance  of  his 
salary  for  each  term  yet  due  and  unpaid,  his  claim  was  not  in  the  nature 
of  an  account,  but  the  amount  remainintr  due  for  each  term  constituted 
a  separate  cause  of  action.    Griffin  r.  Clay  County^  413. 

ACCOUNTING. 

1.  Evidence  considered.  The  evidence  in  this  case — ^beinpr  an  action 
for  an  accounting — considered  and  held  to  justify  the  judgment  for 
plaintiff  rendered  in  the  court  below.    Kibby  v,  Kimball,  665. 

ACTION. 

1.  Bar  to:  dismissal  of  former  action  on  plea  in  abatement  is 

NOT.    See  Abatement,  1. 

2.  One  designed  to  be  secured  by  a  bond  may  sue  therbon,  though 

NOT  A  PARTY  THERETO.      See  Bouds,  2. 

3.  For  original  consideration  of  altered  instrument.    See  Cer- 

tificate of  Deposit,  1;  Promissory  Note,  1. 

4.  For  damages  by  change  of  grade  of  street:   not  divisiblb: 

WHEN  it  accrues.    Sco  Citics  and  Towns,  1. 

5.  For  conspiracy:  what  necessary.    See  Conspiracy,  1. 

6.  Barred  by  settlement.    See  Contract,  3. 


760  INDEX. 

7.  Ufon  coNTmeEirr  contract:  when  it  accbuss.    See  Contz»c^  5. 

8.  On  claim  against  county  babred  by  accbptancs  of  amount  al- 

lowed BY  8UPRBTI80B8.    See  Couoty,  2. 

9.  On  cause  abisino  in  another  state:  jurisdiction  of  ooubts  of 

TEU8  STATE.    See  JarisdictioD,  1. 

ADMINISTRATION. 

1.  WlFB*S  RIGHT  TO  ADMINI8TEB  ON  HUSBAND *8  ESTATE  NOT  ABSOLUTE: 
DISCRETION     OF    COURT:    QUALIFICATION    OF    NON-BBBCDBHTS.     See 

Estates  of  Decedents,  1,  2. 

ADMINISTRATOR. 

1.  Right  of  bet-off  against.    See  Set-off,  1. 

See  Estates  of  Decedents. 

ADVERSE  POSSESSION. 

1.  Title  by:  evidence  establishing.    Defendant  took  a  deed  from  one 

of  several  heirs  for  his  undivided  interest  in  a  large  qaantitj^  of  land, 
whereapon  he  took  possession  of  and  improved  eighty  acres  of  it*  rented 
it  for  a  number  of  years,  and  collected  the  rents  and  paid  the  taxes,  and 
afterwards  moved  upon  it,  and  occupied  it  continuously  as  a  homestead, 
and  exercised  all  ordinary  acts  of  ownership,  up  to  the  be^nni'ns;  of 
this  suit— more  than  twenty  years  subsequent  to  the  date  of  his  deed; 
the  co-heirs  of  his  grantor  never  in  the  meantime  making  any  claim  to 
any  interest  in  the  eighty  acres,  though  two  of  them  lived  near  the  land. 
In  this  action,  brought  by  plaintiff,  (who  had  obtsined  quit-claim  deeds 
from  some  of  the  heirs,)  to  quiet  the  title  in  him  to  an  undivided  inter- 
est in  the  land,  defendant  testified  that  he  bought  and  paid  for  the 
whole  eighty,  and  that  he  supposed  that  he  had  acquired  it  by  his  deed; 
and  his  testimony  was  not  disputed,  but  was  strongly  corroborated  bv 
all  the  facts,  except  the  deed  itself.  Held  that  the  evidence  (for  wbicn 
more  fully  see  opinion)  warranted  the  court  below  in  finding  that  defend- 
ant had  held  possession  of  the  land  under  a  claim  of  sole  ownership 
from  the  date  of  his  deed;  that  his  alleged  co-tenants  must  be  pre- 
sumed to  have  had  knowled^  of  his  claim,  and  that  he  had  a  good  title 
by  adverse  possession  as  against  the  plaintiff.    Laraway  v.  Larue»  407. 

2.  Notice  of  bt  pubchabeb:  effect  of.    See  Title,  4. 

AGENCY  AND  AGENT. 

1.  Agency:  authobity  to  bind  pbtncipal  by  letters:   evidescb' 

ESTABLISHING.  The  evidence  in  this  case  considered  and  held  suffi- 
cient to  establish  the  authority  of  one  of  defendant's  a^nts  to  bind 
defendant  by  certain  letters  written  by  the  agent,  authorizing  the  sale 
of  lands  to  plaintiff.    Hopwood  v,  Cotiin,  218. 

2.  :  CONSTBUCTION  OF  LETTEBS  GRANTING  AUTHORITY:   BULB  OP 

CONSTRUCTION.  When  the  language  of  a  writing  is  ambignous,  it 
must  be  taken  most  strongly  against  the  contractor,  especially  when  a 
construction  of  which  it  is  fairly  susceptible  has  been  placed  upon  it. 
and  third  parties  have  been  induced  to  act  npon  such  constructioD. 
Measured  by  this  rule,  it  is  held  that  certain  letters,  authorixed  by 
defendant  to  be  written  to  certain  agents  in  regard  to  the  sale  of  lands, 
were  susceptible  of  a  construction  which  gave  the  agents  authority  to 
make  sale  of  the  lands,  and  that  defendant  was  bound  to  consommale  a 
sale  so  made  to  the  plaintiff.    Id. 
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3.  Aobut:  presumed  to  act  foe  principal  within  the  scope  of 

HIS  authority.  When  a  person  deals  with  an  agrent  within  the  scope 
of  his  known  authority,  he  may  safely  presume  that  he  is  dealinar  with 
the  principal,  and  the  priDcipal  will  be  bound  by  the  contract,  unless  he 
shows  affirmatively  that  the  person  dealing  with  the  aprent  knew  that 
the  agent  in  that  instance  was  contractingTor  himself  alone.  Brett  v. 
Bassett,  340. 

4.  Contract  of  agency:  pacts  constituting:  purchase  of  corn 

WITH  another^s  money.  Where  a  contract  was  made  between  two 
parties,  whereby  the  first  party  was  to  purchase  com  with  money  to  be 
lumished  by  the  second  party,  the  com  to  be  the  property  of  the  second 
party,  and  the  cribs  containing  the  same  to  be  marked  with  his  name; 
and  the  com  was  to  be  sold  by  the  second  party,  who  was  to  retain  out 
of  the  proceeds  the  amount  of  the  original  purchase-money,  with  inter- 
eRt  at  eight  per  cent,  and  one  cent  per  bushel  upon  the  corn  80  handled, 
all  of  which  the  first  party  was  to  guarantee  to  the  second  party,  and 
to  have  the  residue  of  the  proceeds  as  compensation  for  his  services, 
held  that  under  the  contract  the  first  party  became  the  agent  of  the 
second  party,  and  that  the  money  advanced  to  him  under  the  contract 
was  not  in  the  nature  of  a  loan.     Van  Sandt  v,  Dows^  594. 

5.  Agency  for  sale  of  real  estate:  commissions:  facts  not  en- 

titling TO.  Where  plaintiiFs  entered  into  a  contract  to  sell  for  de- 
fendant certain  lands  at  and  upon  certain  designated  prices  and  terais, 
and  afterwards  they  showed  the  lands  to  a  third  party,  stating  the 
prices  at  which  they  could  be  bought,  and  pointing  out  the  advantages 
and  profits  which  would  accrue  1o  a  purchaser,  but  the  third  party  en- 
tered into  no  negotiations  with  the  i)laintifi8,  but  resortea  to  the 
defendant,  and  began  negotiations  with  it,  which  resulted  in  the  sale  to 
him  of  the  whole  list  of  lands  at  prices  lower  than  those  on  which 

Slaintiffs  were  authorized  to  sell,  and  defendant  had  no  knowledge  that 
le  purchaser's  attention  had  been  called  to  the  lands  by  plain  tins,  but, 
upon  the  opening  of  negotiations  with  the  third  party,  it  informed 
plaintiffs  that  the  lands  were,  for  the  time  being,  withdrawn  from  sale 
through  them,  to  await  the  result  of  such  negotiations,  held  that 
plaintiffs  could  not  recover  under  their  contract  a  commission  on  the 
sale  to  such  third  party,  because  they  had  not  found  a  purchaser  on  the 
terms  named  in  tne  contract,  and  defendant  did  not  accept  what  they 
did  as  performance — not  knowing,  until  long  afterwards,  that  they  had 
done  anything  which  tended  to  bring  about  the  sale  to  the  third  party. 
(For  authorities  relating  to  commissions  of  land-agents,  see  opinion.) 
Blodgeit  p.  Sioux  City  <0  Pae.  R'y  Co,,  606. 

6.  Agency  for  collection  of  money:  banks  may  take  their  own 

CERTIFICATES  OF  DEPOSIT  IN  PAYMENT.     See  Bauks,  2. 

7.  Agency  of  undisclosed  corporation:  ratification:  facts  con- 

stituting.   See  Contract,  9. 

8.  Agent  cannot  acquire  tax  title  of  naiNciPAL*8  land.    See  Tax 

Sale  and  Deed,  3. 

9.  Action  of  agent  against  principal  living  in  different  county: 

WHERE  BROUGHT.    See  Yeuue,  7. 

AMENDMENT. 

1.  Of  demurrer  after  submission:  notice  to  opposite  party:  prac- 
tice.   See  Demurrer,  3. 
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ANIMALS  AT  LARGE. 

1.  Unlawfullt  at  larob:  injubt  bt  bailwat:  uabh^itt.    See  Bail- 
roads,  1. 

ANTE-NUPTIAL  CONTRACT. 

1.  Fraud  in  pbocubiico:  constbugtion  of.   See  Husband  and  Wife,  1,1 

APPEAL. 

1.  To  suFREinB  coubt:  wheh  not  allowed.    Where  a  caoae  is  sabmitted 

to  the  tiial  coart,  and  the  ooart  refuses  to  make  special  findinfrs  in  defend- 
ant's favor,  and  yet  renders  jadgment  for  him,  there  is  nothinjs'  to  sus- 
tain an  appeal  by  him  to  this  coort,  and  his  appeal  must  be  dismissed. 
Boifce  p.  Wahash  R'y  Co.,  70. 

2.  To   SUPBEICB  OOURT:     FBOM  ruling  DETBRlClNINa  JURISDICTION  OP 

TRIAL  COURT.  In  an  appeal  to  the  circoit  court  from  a  justice  of  the 
peace,  an  order  overnilin^  a  motion  to  dismiss  the  appeal  on  the  gioaiid 
that  the  court  has  no  jarisdiction,  on  account  of  the  amount  inrol^ed,  u 
such  a  final  order  as  will  sustain  an  appeal  to  this  court.  Curran  v. 
Excelsior  Coal  Co.,  94. 

3. :    LB88  THAN  $100:    RBTIEW  LIMITED^  BT    CERTinCATE.     This 

CDurt  has  no  jurisdiction,  in  cases  involving  less  than  $100,  and  certified 
here  for  decision,  to  go  behind  the  certificate  of  the  trial  judge,  and 
determine  from  the  record  whether  the  case  involves  the  questions  of  law 
included  in  the  certificate.  The  certificate  itself  limits  the  inquiry  of 
this  court    Id. 

4  From  justice's  to  circuit  court:  amount  in  controybrst:  jURif- 

DrcTiOK.  In  determining  the  jurisdiction  of  the  circuit  court  to  enter- 
tain an  appeal  from  a  justice's  court,  the  amount  in  controversy  is  the 
Bum  claimed  as  damages  in  the  pleadings.  The  costs  are  not  to  be 
included.    Id. 

5  To  supRBME  court:   less  than  $100:   interest  in  real  estate: 

WHAT  18  NOT.  An  actiou  brought  to  establish  a  lien  upcm  real  estate, 
and  to  subject  it  to  the  satisfaction  of  a  judgment,  is  not  an  action  invol- 
ving an  interest  in  real  estate,  as  contemplated  in  section  3173  of  the 
Code,  and,  where  the  amount  involved  is  less  than  $100,  the  cause  can- 
not, under  said  section,  be  reviewed  in  this  court,  without  a  certificate 
of  the  trial  judge.    CoUfar  v.  PetlH,  97. 

6.  To  supreme  court:  certifying  evidence:  **8Ubmitted"  equiva- 

lent TO  "offered."  On  the  appeal  of  an  equitable  cause,  where  a 
trial  de  novo  is  sought^  a  certificate  of  the  trial  judge  which  states  that 
*'thc  cause  was  submitted  upon  the  following  testimony,  being  all  the 
evidence  submiUed  in  the  cause,"  held  sufficient — the  word  ''submitted," 
when  80  used,  being  equivalent  to  offered.    Miller  v.  Wolf,  233. 

7.  To  SUPREME  court:  less  than  $100:  certificate  not  self-intkl* 

ltoiblb:  appeal  dismissed.  Where  a  cause  involves  less  than  flOO, 
the  rules  of  this  court  require  that  the  certificate  of  the  trial  judge,  in 
order  to  give  the  appellate  court  jurisdiction,  shall  state  the  questioos  to 
be  decid^  in  such  a  way  as  to  be  intelligible  in  and  of  themselveS' 
Where  this  is  not  done,  the  appeal  will  be  dismissed.  Hawkeye  In$. 
Co.  V.  LewiSy  514. 

8.  To  SUPREME  court:  from  RuiiiNO  on  demurrer:  not  allowed  to 

one  not  prejudiced.  Where  a  demurrer  to  a  petition  was  sustained 
as  to  some  of  the  grounds,  and  overruled  as  to  others,  but  the  coait, 
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upon  the  groands  upon  which  it  held  the  petition  to  be  good,  gave  the 
plaint^  all  the  relief  he  asked  fof,  held  that  he  coald  not  have  a  review 
m  this  court  of  the  ruling  upon  the  demurrer,  so  far  as  it  was  against 
him.    Scott  V.  Union  Co.n  588. 

9.  To    8UPRBHB    court:    TIBCB   of    taking:     when  it  BBOtNS  TO  RUN. 

Where  it  was  agreed  that  a  cause  should  be  taken  under  advisement, 
and  decided  in  vacation,  as  of  the  September  term,  1882,  which  ad- 
journed on  the  thirteenth  of  that  month,  but  the  decision  was  not  in 
fact  announced  until  December  19,  following;  held  that  the  time  for 
taking  an  appeal  began  to  run  from  the  latter  date.  Carter  v,  Sher- 
man, 689. 

10.  To  8UPRRMB  court:  from  judgment  in  quo  warranto:  BUPER8B- 

DBAS  bond:  EFFECT  OF.    See  Quo  Warranto,  1. 

APPEARANCE. 

1.  Upon  insufficient  notice:  rights  not  waited  by.    See  Mechanic*8 
lien,  1. 

ASSESSMENT. 

1.  Op  cost  of  city  sewers  upon  abutting  property.    See  Taxation,!. 

2.  Right  of  tax-payer  to  notice  of  and  hearing.    See  Taxation,  2, 3. 

3.  Erroneous:  facts  constitutinq  :  remedy:  refunding  after  pay- 

ment.   See  Taxes,  10. 

ASSIGNMENT. 
1.  When  subject  to  right  of  set-off.    See  Set-off,  1. 

ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS. 

1.  Bad  faith  of  assignor:  facts  not  constituting.    Where  one  mort- 

ga^d  certain  of  his  property,  and  three  hours  afterwards  made  an 
assignment  for  the  benefit  of  his  creditors,  but  it  is  conceded  that  the 
assignor,  at  the  time  he  made  the  mortgage,  did  not  contemplate  mak- 
ing an  assignment,  the  assignment  cannot  be  held  to  be  void  as  includ- 
ing the  mortgage  and  thus  preferring  creditors.    Perri/  v,  Vezina,  25. 

2.  Need  not  include  exempt  property.    An  assignment  for  the  benefit 

of  creditors  is  not  void  for  the  reason  that  it  does  not  convey  all  of  the 
nssignor's  property,  where  it  reserves  only  such  as  the  law  exempts 
from  execution.    Id, 

3.  Preference  by  assignor:    facts  not  constituting.     Where  one 

executed  chattel  mortgages  upon  all  his  property  to  three  of  his  creditors, 
and  afterwards,  on  the  same  day,  made  an  assignment  for  the  benefit  of 
his  creditors,  subject  to  the  chattel  mortgages,  but  it  appears  from  the 
evidence  that  at  the  time  he  made  the  mortgages  he  aid  not  contem- 
plate making  an  assignment,  the  assignment  cannot  be  held  to  be  void 
OS  including  the  mortgages,  and  thus  preferring  creditors.  Fartcell  v, 
Jones,  316. 

ASSIGNMENT  OF  ERRORS. 

1.  Necessary  to  secure  rbyiew  on  appeal.    See  Practice  in  Supreme 
Court,  12, 16. 
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2.  Must  bb  spbcifibd:  bulb  applibd.    See  Practice  in  Sopieiiie  Comt, 

20. 

3.  TiiCB  or  riLnro.    See  Practice  in  Sopreme  Coort,  25. 

ASSOCIATION. 

SbB  YOLUITTART  A^BOOIATIONS. 

ATTACHMENT. 

1.  Of  mortoaobd  pebsohalpbopbbtt:  wbtt  wbokofuixt  bubd  out: 

MEASUBB  OP  DAMAGES  ON  BOND.  Where  an  attachment  wion^ollj 
sued  oat  was  levied  upon  chattels  which  the  defendant  had  prenoosly 
mortgaged,  and  afterwards  the  chattels  were  taken  from  the  sheriff  and 
sold  under  the  mortgage  for  less  than  their  value,  and  the  sarplas,  after 
satisfying  the  mortg^,  was  paid  over  to  the  sheriff  holding  (he 
writ,  held  that  the  attachment  plaintiff  was  not  liable  for  any  loss 
occasioned  to  the  defendant  by  reason  of  the  sale  under  the  mortgage, 
but  only  for  the  surplus  paid  over  to  the  sheriff,  with  interest  at  six  per 
cent,  and  the  value  of  the  defendants's  right,  if  any,  to  the  use  of  the 
chattels  from  the  time  of  the  levy  till  they  were  taken  under  the  mort- 
gage.   Porter  v.  Knight,  865. 

2.  Wbonofullt  sued  out:  kbasubb  of  dahaobs  on  bond.    Where  a 

defendant  in  attachment  has  been  deprived  of  his  property  under  a  writ 
wrongfully  sued  out,  he  is  entitled  to  recover  upon  the  attadiment  bond 
at  least  the  fair  cash  value  of  the  property  when  taken,  with  six  per 
cent  interest  thereon.    Id, 

3.  Malice  in  suing  out  wbit:  adticb  of  counsel  to  bbbut:  ikstbuc- 

TiON.  Before  the  advice  of  counsel  can  be  interposed  to  rebut  the 
charge  of  malice  in  wrongfully  suing  out  a  writ  of  attachment,  it  must 
appear  that  a  full  and  fair  statement  of  the  facts,  as  distinguished  from 
leffal  conclusions,  was  submitted  to  the  attorney;  and  an  instruction 
asxed  to  the  effect  that  if,  on  the  case  submitted,  the  plaintiff  in  attach- 
ment was  advised  by  his  attorney  that  he  had  a  good  cause  of  action 
and  a  right  to  sue  out  the  attachment,  then  he  was  not  liable  for  exem- 
plary damages,  was  properly  refused,  when  there  was  no  evidence  show- 
mg  what  facts  were  submitted  to  the  attorney.    Id. 

4.  Wbonofullt  sued  out:  attobnet*8  fees  to  defendant:  xbabubb 

OF.  Under  section  2961  of  the  Code,  a  defenduit  in  attachment,  where 
the  writ  is  wrongfully  sued  out,  is  not  entitled  to  recover  attorney's  k» 
for  defending  the  whole  case,  but  only  the  reasonable  fee  of  bis 
attom^s  for  their  services  in  the  auxiliary  proceeding.    Id, 

ATTORNEYS  AT  LAW. 

1.  NaoLieBNOB  of  olbbx  xmputbd  to  client.    See  Ptaotioe,  13. 

ATTORNEY'S  FEES. 

1.  Allowanob  of  whbbb  usuby  plbadbd.  In  the  foredosnre  of  a  mort- 
gage providing  for  an  attorney's  fee,  where  usury  was  pleaded,  hot  not 
established,  but  the  amount  of  plaintiff's  recovery  was  diminished  by 
the  amount  of  usury  contractedf  for  in  other  notes  between  the  same 
parties,  but  not  involved  in  the  suit,  held  that  the  allowance  of  an  at- 
torney's fee  would  not  be  set  aside.    Seekel  v,  Norman^  126. 
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2.  Intekest  on  not  wakranted.    Where  an  attorney  fee  is  provided 

and  allowed  in  a  Buit  upon  a  promissory  note,  but  its  collection  is  de- 
layed by  the  appeal  of  the  cause,  there  is  no  warrant  for  the  coart,  upon 
a  subsequent  trial,  to  allow  interest  on  it.  Star  Wagon  Co,  v.  Steezy, 
Lebo  db  Co,,  520. 

3.  Fob  DEFENDING  WRONGFUL  ATT ACHiCBNT.    See  Attachment,  4. 

4.  Lien  for:  subject  to  right  of  set-off  where  there  are  mutual 

EXECUTIONS.    See  Execution. 

5.  Erroneous  JUDGMENT  for  DOES  NOT  AVOID  juDGiCBNT.  SeeJu8tice*8 
Court,  1. 

6.  As  oosTS  IN  PARTITION  CASES:  WHEN  NOT  ALLOWABLE.     See  Parti- 

tion, 1. 

BANES. 

1.  Banking  corporations:  for  discount  and  deposit  only:  liabilitt 
OF  stockholders  for  corporate  debts:  constitutional  law. 
When  construed  in  the  light  of  the  considerations  above  named,  (See  p. 
11,)  Sec.  9,  Art.  8,  of  the  constitution  of  1857,  aakinpf  **  every  stocknolder 
in  a  banking  corporation''  liable  for  corporate  debts,  must  be  regarded  as 
applying  only  to  such  banking  corporations  as  issued  hills  to  circulate 
as  money;  and,  after  the  adoption  of  said  constitution,  it  was  still  com- 
petent for  banting  corporations  for  discount  and  deposit  only  to  organ- 
ize under  the  general  incorporation  laws  of  the  state,  and  to  exempt  the 
private  property  of  stockholders  from  liability  for  corporate  debts.  Al- 
len V,  Clayton  J  11. 

d.  As  collecting  agents:  mat  receive  their  own  certificates  of 
DEPOSIT  AS  MONET.  While  it  is  a  well  established  rule  that  an  agent 
having  a  money  demand  for  collection  is  authorized  to  receive  nothing 
but  money  in  payment,  unless  specially  authorized  by  his  principal  so 
to  do,  yet,  where  the  agent  is  a  bank  of  deposit,  it  may  receive  its  own 
certificates  of  deposit  as  money,  and  its  principal  will  be  bound  by  such 
payment,  and  the  debtor  discharged  thereby,  even  though  the  bank 
soon  afterwards  becomes  insolvent  and  never  remits  to  its  principal. 
Whether  the  result  would  be  different  in  case  the  debtor  knew  at  the 
time  that  the  bank  was  insolvent,  is  not  decided.  But  especially  is  the 
principal  bound  by  such  payment  where  the  agent  bank,  as  in  this  case, 
was  also  a  bank  of  exchange,  and  the  principal  had  directed  it  to  remit 
by  draft  on  New  York;  for  in  such  case  it  must  be  presumed  that  the 
principal  expected  that  the  draft  of  its  agent  would  be  sent;  and  its 
failure  to  send  the  draft  was  the  failure  of  its  own  agent,  and  the  debtor 
should  not  suffer  for  its  default.  Bntish  dt  American  Jdortgage  Co,  r. 
TihbalU.  468. 

3.  Customs  of:  prbsxtmed  to  be  known  bt  men  of  business:  jttdicial 
NOTICE  OF.  The  system  by  which  nearly  all  banks  in  this  country  trans- 
act monetary  affairs  by  the  use  of  checks,  drafts  and  certificates  of  de- 
Eosit  must  be  presumed  to  l)e  known  by  men  of  business,  and  especially 
y  a  company  whose  sole  occupation  is  loaning  money;  and  the  courts 
take  judicial  notice  of  such  customs,  and  they  will  not  permit  one  who 
must  be  presumed  to  be  familiar  with  them  to  profit  by  pleading  ignor- 
ance thereof.    Id, 

BANKRUPTCY. 

1.  Fraudulent  preferences:  jurisdiction  of  state  courts.  State 
courts  have  no  jurisdiction  to  inquire  into  and  set  aside  fraudulent  pref- 
erences under  the  bankrupt  laws  of  the  United  States.  Hecht  r.  Spring- 
stead,  51  Iowa,  502,  ana  Brewster  v,  Dryden,  53  Id.,  657,  followed. 
Putnam  v,  Swinney,  883. 
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B\R. 

1.  To  action:  dismissal  of  fobmer  action  ok  flba  rzr  abatemsst 

IB  NOT.    See  Abatement,  1. 

2.  Injunction  to  bbstbain  ditbrsion  of  watbb,  though  coufi^d 

with  claim  fob  damages,  is  no  bab  to  subsequbkt  action  for 

DAMAGES  BB8ULTING  FROM  VIOLATION  OF  INJUNCTION.     See  Water- 

courses,  2. 

BILL  OP  EXCEPTIONS. 

1.  Not  necebsabt  to  pbbsbbte  bulinos  upon  instructiobs.    In- 

stractions  and  ralinfira  thereon  constitute  a  part  of  the  record*  and  need 
not  be  set  oat  in  the  bill  of  exceptions  in  order  to  bnn^^  them  before 
this  court    Roberts  v,  Leon  Loan  dt  Abstract  Co.,  76. 

2«  Skeleton  bill:  identification  of  byidbncb  by  beferbnce:  what 
IS  sufficbnt.  Where  a  bill  of  exceptions  shows  that  the  short-hand 
reporter  '*  marked  and  identified  all  instruments  in  writing'  and  other 
papers  offered  in  evidence,**  and  directs  the  clerk  to  insert  in  the  bill  of 
exceptions  "all exhibits  referred  to  and  identified  in  said  report,'*  this 
is  sufficient  to  identify  such  exhibits,  and  if  the  clerk  fails  to  insert  them 
all,  his  error  is  no  reason  for  striking  the  evidence  from  the  bill  on  the 
^und  that  it  is  not  sufficiently  identified.  Toum  of  Manson  r. 
Ware,  345. 

8.  Filed  in  disregard  of  rule  of  coubt:  stricken  out.  Where 
there  was  a  rule  in  the  trial  court  that  bills  of  exceptions  mi^ht  be  filed 
after  the  adjournment  of  the  term,  but  requirinpr  the  excepting^  party  to 
prepare  and  submit  to  opposing  counsel  his  bill  of  exceptions  within 
thirty  days  after  adjournment,  and,  by  agreement  of  counsel,  defendant 
was  allowed  ninety  days  in  which  to  prepare  his  bill  of  exceptions,  held 
that  the  extension  of  the  time  by  agreement  did  not  relieve  defendant 
of  its  duty  to  submit  its  exceptions  to  the  opposing  counsel,  and,  for 
this  failure,  its  bill  of  exceptions  must  be  stricKen  out,  upon  motion  in 
this  court.    Chriateneon  v.  Cent,  Iowa  R'y  Co,,  703. 

4.  Not  material  on  appeal  where  abstracts  are  oonclusiyb.  See 

Practice  in  Supreme  Ck>urt,  6. 

5.  Imperfect  bill:  no  gbound  for  motion  to  dibmibb  appbal.  See 

Practice  in  Supreme  Court,  46. 

BOARD  OF  SUPERVISORS. 

1.  Allowance  of  claim  bt  is  not  a  judgment:  bemedt  of  tax- 

payee.  The  allowance  of  a  claim  against  a  county  by  its  board  of 
supervisors  is  not  the  rendition  of  a  judgment;  and,  where  such  allow- 
ance is  illegal,  a  tax-payer  may  enjom  the  payment  of  the  allowance, 
and  is  not  required  to  proceed  by  appeal  or  certiorari,  Hospers  r. 
Wyatt,  264. 

2.  CA2?N0T  BEMOVE  FBOM  office  at  PLEA8UBE  ONE  WHOM  THEY  HAVB 

appointed  to  fill  vacancy.    See  Officer,  1. 

3.  AUTHORITT  to  dispose  of  land  bought  in  on  SCHOOItFUND  mobt* 

OAOE  DENIED  IN  PARTICULAR  CASE.    See  School  Fund,  1. 

4.  Illegal  refunding  of  taxes  by.    See  Taxes,  2,  3. 
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BOND. 

1.  To  SBCUBE   PBRFOBHANCB   OF    CONTRACT:    C0N8TBUED  IN   LIOHT  OF 

CONTRACT.  Where  a  bond  is  ffiveD  to  secure  the  performance  of  a  con- 
tract, and  is  conditioned  that  the  principal  obligor  '*  shall  well  and  truly 
comply  with  said  contract,  in  the  time  and  manner  herein  provided, 
and  the  contract  is  attached  to  the  bond  and  made  part  of  it,  held  that 
the  two  papers  must  be  read  together  in  order  to  determine  the  liability 
of  the  obligors  in  the  bond.    Jordan  v.  Kavanaugh^  152. 

2.  Third  perbons  intended  to  be  secured  mat  sue  upon.    Where 

a  bond  was  given  to  secure  the  performance  of  a  contract  to  build  a 
railway,  and  the  contract  bound  the  principal  obligor  '*  to  pay  all  just 
claims  against  him,  or  against  sub-contractors  under  him,  for  services 
or  labor  performed  or  materials  furnished  in  the  work  under  the  con- 
contract,  and  to  pay  all  bills  for  board  of  men  and  teams  engaged  upon 
said  work,*'  held  that  the  assignee  of  persons  holding  claims  which  the 
contractor  so  agreed  to  pay,  but  failed  to  pay,  could  maintain  an  action 
against  the  obligors  in  the  bond,  under  §  2o52  of  the  Code.    Id. 

3.  To  enjoin  execution  sale:  amount  of  penalty  required.    See 

Injunction,  3. 

4.  Supersedeas  bond  in  appeal  from  judgment  in  quo  warranto: 

WHAT  DAMAOEB  RECOYERABLE.    tice  Quo  Warranto,  1. 

BRIDGES. 

1.  Liability  of  county  for  neglect  to  make  slioht  repairs.  See 
County,  1. 

BURGLARY. 

1.  Eyidbnce:  possession  of  stolen  goods.    See  Criminal  Law,  1. 


1.  Excessive  charges  by: 
Raikoads,  28, 29. 


CARRIERS. 

WHAT  abb:  becovery  by  action.     See 


CASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED,  ETC. 


Adams  County  t.  B.  A  M.  B*y  Co.,  SS,  04. 

Former  adJadlofttSon.    Star  Wagon  Co* 

«.  Swtzv^  Lebo  it  Co>^  091. 
American  Missionary  Asso.  ▼•  Smith,  99, 

7dA.    Tax  title:  Defeotive  notice.    Elli- 

worth  V.  Cordrey,VIS. 
Andrews  ▼.  Bnrdiok,  6%  714.    Bight  of  ap- 

peaL    Colyarv.Fettif^W. 
Armel  ▼.  Lendmm,  47, 686.    Void  execntiop. 

Balm  9.  Nunny  646. 

BimVKft^^^  ▼.  Brown,  36.  640.  Eminent  do- 
main.   PhiUipa  V.  Wation,  88. 

Barnes  ▼.  Cavanagh,  68,  27.  Judlolal  sale. 
Hardin  o.  White,  636  et  ttq. 

Bartle  ▼.  City  of  Des  Moines,  88  414.  Wat«- 
ooorses.  Freburg  v.  OUy  of  Davenport, 
138. 

Bi^Uss  ▼.  Hennessey,  64,  11.  Warranty: 
Condition.    Wendall  v.  Oabome,  108. 

Bean  ▼.  Barney,  10, 498.  Chattel  mortgage. 
Svane  v,  St.  Paul  Harceeier  Workt,  208. 

Bellamy  T.  Dond,  11, 286.  Chattel  mortgage. 
Evane  v.  at.  Paul  Uarverter  Worke,  208. 

Benkect  ▼.  Jaooby,  86, 278.  Win :  Constme- 
tion.   Ald9nv,Johnion,lXl, 


Bcsore  t.  Dosh,  4^  811.    Qoit-daim  deed. 

MUier  V.  Wolf,  888;  Tax  Sale :  Bedemp. 

Uon.    SlU  worth  v,  Cordrey^  679. 
BetU  ▼.  Qlenwood,  62, 124.    Practice  in  su- 
preme court.    Conner  v*  Long^  297. 
Bmf  ord  T.  Boardman,  44,  68.  Tender.  Hea* 

ton  V,  Knight,  688. 
Blake  t.  Blake,  IS,  40.    Measuw  of  relief. 

McCrUlis  V.  Harrison  Co.,  698. 
Boals  ▼.  Bhnloa,  29,  607.    Original  notice. 

Jonee  A  Magee  Lumber  Co.,  v,  Bogge, 

691. 
Bonnen  ▼.  Allerton,  61, 166.    Adverse  pos- 

sesaiim.    Lar away  v.  Larue,  A^SL 
Bosler  ▼.  Booge,  64, 251.  Bemoral  of  causes. 

Flynn  v.  Dc$  Moines  A  St.  Louie  B'y 

Co.,  494. 
Bowman  t.  Brown,  62, 487.    ICaUdous  pros- 
ecution,   Olson  T.  Neal,  217. 
Boynton  v.  Diet.  Twp.  of  Newton,  84,  610. 

School  District:  Judgment    JHst.  Twp. 

of  Clay  t>.  Ind.  JHst.  of  Buchanan,  190. 
Bradley  ▼.  Fraser,  64, 2S9.  Besideuoe.   Pitz^ 

gerald  v.  Arel,  108  et  eeq. 
Brsndirff  v.  Harrison  Co ,  60,  164.    Ditdi 

tax.   McCnUis  V.  Harrison  Co.,  C^ 
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Br«vstflr  ▼.  Drydcn,  68, 687.  Juri^dlotkn. 
Putnam  v.  Swinney,  888. 

Brown  t.  AUeo,  86, 908.  Ezem^arr  dun- 
ages.  Curl  c.  C,  JB.  /.  <ft  P.  B*y  Co^ 
4-iO. 

BaeUv.Biai,M,9B2.  Gnding  slnet:  U*- 
biUtj.   Bucnjft  V.  City  qf  Council  Blvig»t 

Bndl'v.  SduMle^  89. 998.  kumnmmi,  JSTar- 

rit  V,  Fremont  Co*,  840. 
Borkhart  ▼.  BaU,  69,  839.    Pnrtlee  in  tn- 
preme  oonrt.    CoU  v,  Coikery^  6i8. 
Snmham  ▼.  Thompaoo,  86,  ML.    Bight  of 

Appeal.    Cvrram  v,  Exc^Uior  Coal  Co*, 

Bnma  ▼.  Byrne,  40, 286.    Advene  poaaea 

aion.   Laraway  v.  Larue^  411. 
Bnrrowa  ▼.  Leimdorff,  8,  96.    Aaakmmeni 

for  benefit  of  oreditora.  Ferry  v»  Vetinat 

96. 
Byington  ▼.  Woodward,  9, 860.    Practice  In 

anpreme  court.     Town  of  Maneon  «. 

}Vare,  848. 

C*mpbell  ▼.  Leonard,  11, 489.    ChsttelnKnt- 

Rage.     Evans  t,  8U  Paul    HarteeUr 

Workt,  909. 
Campbell  t.  Polk  Co.,  8, 487.   Judicial  ftcta. 

Uospere  v.  Wyatt,  967. 
Campbell  t.  WlUJama,  89, 846.   Void  ezeoo- 

UoD.    Balm  0.  Nunn,  646. 
Carpy  ▼.  Baughn,  86, 640.    Will :  B«rocatIon. 

Aiden  v,  Johnson,  196. 
Caae  v.  Bnrrowa,  64, 679.    8ale :  Poaaeaakm. 

Campbell  v.  NamiUon,  294. 
Caae  ▼.  Dwlre,  60, 449.    Deed  :  Conatmction. 

Afden  v,  Johnson,  197. 
Caee  v.  Plato,  64, 64.    Evidence  of  Judgment. 

Mi  Ur  r.  Wo(f,  988;  StaU  v.  Manley,  845. 
Chadboome  t.  Oilman,  99,  181.    Mortgage 

forcloBnre:  Veone.    Iowa  Loan  A  Truti 

Co.  r.  Day,  461. 
City  of  Burlington  ▼.  B.  4c  M.  B^y  Co..  41, 

184.    Carriers:  Exoeaaivechargea.    Heis- 

erman  v.  B.,  C*  R>  A  N,  B*y  Co.,  786. 
City  of  Dnbnqne  ▼.  IlL  Cent.  B'y  Co^  89, 

60.    Carrlera:  EzoesaiTe  chargea.    ffeiS" 

erman  v,  B.,  C.  B.  <*  -Y.  /?'w  Co.,  786. 
Clark  V.  City  of  Dea  Hoinea,  19, 199.    Judi- 
cial acta.    Hosper  t?.  Wyatt,  967. 
Clark  T.  Hyman,  66,  14.    chattel  mortgage : 

PoBseasiun.     Sperry  v.  Elheridge,  647 

ft  seq, 
Clayton  v.  Ellia,   60,  690.    Judicial  aale. 

Hardin  r.  White,  686. 
Clottgh  ▼.  8eay.  49.  111.    Alteration  of  note. 

Mtlt'iran  v.  RudisiU,  160. 
CogswcU  ▼.  Murphy,  46,  44.    Partiea:  Mia- 

Joinder.     MUfer  v.  K.  <8  Du  M.  B'y 

Co.,68i. 
Cohen  T.  Daniela,  S5, 88.    Beaidence.    IttM' 

gerald  c,  Arel,  lOd. 
Collina  t.  Council  Bluffa,  86, 482.    ExceaaiTe 

damagoa:   Practice.    Duffy  «.   City  qf 

Dubuque.  176. 
Collins  ▼.  Davie,  67,  866.    BJghta  of  tax- 
payer.   Hospers  v.  Wyatt,  966. 
Conger  v.  Chilcote,  49, 18.    Former  adjudi- 
cation.   Ooodnow  V.  LifehJUld,  989. 
Cooper  V.  Frederick.  4  O.  Oreeoe,  408.  Mea»> 

nre  of  relief.    MeCrillis  v.  Harrison 

Co.,  698. 
Cooper  ▼.  8keeL  14, 678.    Parol  to  enlarge 

writing.    HoUv.  Brown,  nn. 
Corbit  V.  Smith,  7,  60.    Parol  to  enlarge 

writing.    Holt  9.  Drown,  896. 
Cornell  College  v.  Iowa  Co.,  89, 890.    Bight 

of  tax-payer.    Hospers  v.  Wyatt,  968. 
Comiah  v.  C,  B.  AQ.  B'y  Co..  49,  878. 

Wateivcouraea.    Drake  v.  C.,  B»I.AF, 

B'y  Co.,  806. 


Cottle  V.  Cole.  90,  481.    JbdtUm  bj  I 

Ooodmow  V.  LUchJUld^  S79. 
Grouse  ▼.  Morse.  49,  882.    Eetoppd.    Bm^ 

nMfh8trait,m. 


Dalbyv.Cronkhlle, 99,999.  Pnoltofl 

wxiiUng.    Holt  V.  Brown,  9X5, 
Dedrio  ▼.  Hopson.  8X,  601.    Bfil  of  exeep* 

ttons:  Practice.  Mahffffyv.Mahi^,WL 
Des  Moines  ▼.  Hall.  94,  984^    Beeeneot: 

Title  to  BOH.    HoUingsworihf^DmM.^ 

8L  Louie  B'y  Co.,  446. 
DidEerxnan  v.  Miner,  43, 1Q6.    Attenttoa  cf 

note.    Sullivan  t.Bvdi$m,vat^ 
Dickey  ▼.  Polk  Co.,  68,  967.     ^xrmmam 

aaaessment.    Harris  v.  Fremont  CiK,U^ 
District  Twp.  of  Newton  v.  White,  49, 808. 

Vacating  Judgment.    Lumpkin  v.  Sn^ot, 

618. 
DisMct  Twp.  of  White  Oak  v.  I»at.  Twp.  of 

Oakalooea,  44,  619.    Parties  :  MisJolzMkr. 

MilUr  t.  K.  <ft  Des  M.  R'y  Co.,  888. 
Doane  ▼•  Oaireteon,  94, 861.    Cbattel  BMct- 

gage.    Evan»  «.  St*   Paul   Jlarvesfer 

m>rks,708. 
Downing  v.  Oibson,  68,  617.    ProadMecy 

note.   Bone  r.  Tharp,  996. 
Dowa  V.  Morae,  62. 981.    Contraei;  Ageney. 

Von  Sandt «.  Dows,  697. 
Drain  ▼.  Doggett,  41, 889.    Payment  to  agcnL 

British  db  American  Mortgag4  Co*  v. 

Titballs,  478. 
Dubuque  v.  Malonr,  9,  460.    Fawsnwif! 

Title  to  aoU.    HoUingsworth'e.Dee  M.S 

SU  Louis  B'y  Co.,  446. 
Dubuque  Co.  v.  Beynolds,  41, 464.    Partlaa : 

Miajoinder.   MilUr  v.  K.  A  Dee  M.  B'y 

Co.,  688. 
Dubuque  Wood  8c  Coal  Co.  v.  City  of  Dn- 

bnque.  80,  176.    Municipal  ooipcwmtiona. 

Vanhom  v.  City  qf  Des  Moinee^  448. 
Dnmphy  v.  Supervisors.  68,  978.    BaHroed 

aid  tax.    8eoU  r.  Union  Co..  686. 
Dunlap  V.  PuIIt,  98,  489.    Highway:  ] 

Costello  V.  Burke,  9K, 


Eastman  t.  Diet  Twp.  of  I^ron,  40.  488. 

Judicial  sets.   Hospers  t.  Wyatt,  987. 
Eckert  v.  Pickel,  69, 646.    AlteraOon  of  note. 

Sullivan  v.  Budisill,  180. 
Edgerly  v.  Farmera'  Ins.  Co.,  48, 687.    Con- 
tract :  Waiver.   Flynn  v.  Dea  if.  A  SU 

Louis  B^y  Co.,  600. 
Ellia  V.  Iowa  City,  29,  999.    Water-courses. 

Freburff  v.  City  qf  Davenport,  198. 
Eouitable  Life  Ine.  Co.  v.  Oleason,  68, 47. 

Mortgage  foredoeure:  Venue.  Iowa  Loan 

<t  Trust  Co.  V.  Day,  480. 
Evans  v.  St  Paul  Barveater  Works,  68. 904. 

Mortgage  of  exempt  property.    Goodrich 

V.  Brown,  248. 
Everett  v.  Beebe,  87,  489.    Tax  sale:  Be- 

demptioo.   Ellsworth  v.  Cordrey,  6T9> 

Fairbum  v.  Ooldsmith,  68, 889.    Change  of 

venne.    Ooodnow  r.  LUehfleld,  980. 
Fair  V.  Beflly  68, 889.    Conveyance  by  tn- 

aatlnoonmion.    Laraway  v.  Larue,  ¥ii. 
FeU  V.  B.,  O.  B.  A  N.  B'y  COm  43, 177.    Eft- 

denoe.    State  v.  FUegeraUL  tiU 
Fltigenld  V.  C  B.  I.  4i  P.B'y  Co»aO,79. 

Exemplary  damagea.    Curl  v.  C,  B.I.  A 

P.B*yCo.,4». 
Fitigerald  V.  McCarty,  66, 702.    Instniotlmr 

as  to  iasues.     Ptfrter  v.  Knight,  88T; 

Bryan  V.  C,  B,  I.  A  P.  B*y  Co.,  488 
Flock  V.  Wyatt,  49, 468.   Adverse posscasiflB. 

Laraway  v.  Larue,  411. 
Fulton  V.Monona  Co.,  47, 899;    Fstlsftettos 

of  daim.  Brick  v.  Plymouth  Co^  488. 
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Otfdner  ▼.  Wettos,  18, 6SS.    Svidenoe  that 

deed  Is  mortgage.  Knight  v.  McCord,  480. 
Gear  v.  C,  C.  Ikl>.  B*y  Co.,  30,  x8.    Bight  of 

way :  DamagoB.    Cvmmin$  r.  De»  M»  eft 

8i,  Louis  R'y  Co.,  402. 
Ooodnow  ▼.  Litchfield,  60,  236.    Recoyery  of 

taxes  paid  by  mistake.    Goodnow  v.  Litc/t^ 

Jleldt2S2, 
Ooodnow  T.  Xonlton,  61,  665.    Statute  of 

Umitatlona.    Ooodrww  v.  UtchJUld,  380; 

Recovery  of  taxes  paid  by  mistake.    Id*, 

'hiet  seq. 
Goodnow  T.  Btry ker  63, 021 .    Statute  of  lim- 

itatioDs.    Goodnow  «.  Litc/{/leldj  280. 
Ooodnow  T.  8tryker,61,  262;  62,  221.    Re- 

oovery  of  taxes  paid  by  mistake.    Good' 

now  V.  LUchfleld^  VHetseq. 
Ooodnow  V.  wells,  64,  826.     Recovery  of 

(axes  paid  by  mistake.   Ooodnow  v.  Ltlch' 

JUld,  283. 
Gordon  v.  Hardin,  88,  660.    Ohattel  mort- 

Sage:   Interest  of  mortgagor.    Porter  r. 
CnigM,  869. 
Gordon  v.  State.  8,  410.    Criminal  law:  In- 

stractiond.    StaU  v.  Cole,  '.OL 
Grant  ▼.    VcOarty,  38,  468.     Misjoinder: 

Waiver.    Fiynn  t,  Des  M.  A  SL  Louis 

R*y  Co.,  602. 
Qraydon  v.  Patterson,  18, 256.    Payment  to 

agent.    British  A  American  Mortgage 

Co.  V.  Tlbballs,  487. 
Greenleaf  v.  Dnbnqne  &  S.  C.  B*y  Co.,  83, 

62.    Contributory  negligence.     Baldtcin 

V.  St.  Louis,  K.  A  N.W.  R'y  Co.,  212. 
Greenleaf  v.  Railway  Co.,  20, 14.    Waiver  of 

negligence.    Moran  v.  Harris,  804. 
Orlmmell  v.  City  of   Des  Moines,  67,  144. 

Sewerage  tax.     Gatch  v.  City  qf  Des 

Moines,  720. 
Gnelech  v.  Bank,  66.  484.    Usage  of  banks. 

British  <fc  American  Mortgage  Co.  v. 

Tibballs,  476. 

Hale  T.  Gibbs,  43, 880.  Use  of  depositions. 
Miller  V.  House,  84. 

Hall  V.  Gnthridg(>,  52,  408.  Tax  sale:  Re- 
demption: NoUce.  Beaton  v.  Knight, 
687. 

Hall's  Adm'z,  v.  McHenry,  10,  6S1.  Altera- 
tion of  note.    Sulliran  v  Uudisiil,  160. 

Hamilton  v.  Hooper,  46,  615.  Alteration  of 
note.    Sullivan  v.  RudisiU,  160 

Hamsmith  v.  Espy,  19,  444.  Judicial  sale. 
Farmer  v.  Sasseen.  112. 

Hanrahan  v.  Fox,  47, 102.  EUghway:  Dam- 
ages.   Coetello  V.  Burke^  36:i. 

Harris  »Ianarg  Co.  v.  Marsh,  40, 11.  Plead- 
ing partnership.  Wendall  v.  Osborne,  101 

Harrison  t.  Charlton,  42,  678.  Bvldeuce. 
State  V,  Fitzgerald,  271. 

Hartshorn  v.  B.,  O.  R.  ft  N.  B*y  Co.,  82,  618. 
Bight  of  way:  Damages.  Cummins  v, 
Des  M.  it  St.  Louis  R*y  Co.,  401. 

Haws  v.  Clark,  87,  866.  Original  notice. 
Jones  di  Mages  Lumber  Co.  v.  Boggs, 
COL. 

Hayden  v.  Smltb,  58,  385.  Judicial  sale. 
Hardin  v.  White.  686. 

Heoht  V.  Springstead.  61,  502,  JuiisdioUon. 
Putnam  v.  Swinney,  886. 

Helfenstein  v.  Cave,  3,  287 ;  6.  874.  Judicial 
ssle  of  homestead.  Goodrich  v.  Brown, 
350. 

Hempstead  t.  City  of  Des  Moines,  62, 808. 
Streets:  Change  of  jrsde.  Phillips  v. 
City  of  Counal  Biu,fs.  678. 

Hendershott  v.  Ping,  34, 184.  life  of  mort- 
gage.  Foster  V.  Payne,  9^. 

Herriman  v.  B.,  C.  B.  A  K.  B'y  Co.,  67, 187. 
Statute  of  limitations.  Heiserman  v.  B., 
C.  R.  A  N.  R'y  Co.,  788. 
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Hillv.Holk>way,53,6T8.    Bill  of  exceptions. 

Town  qf  Maneon  V.  TTar*,  848. 
Hill  V.  Wolf^  38,  689.    Assessment:  Notice. 

Gatch  V.  City  qf  Des  Moines,  736. 
Hines  V.  White  Breast  Coal  h  Mining  Co., 

48,  206.    Misjoinder:  Waiver.    Flynn  r. 

Des  M.  A  St.  Louis  R'y  Co..  608. 
Hoffbaner  v.  D.  «i  N.  W.  B'y  Co.  62,  813. 

Ejectment  of  passenger.    Curl  v.  C,  R. 

J.  A  P.  R'y  Co.,  425. 
Holden  v.  Cox,  60,  440.    Bights  of  chattel 

mortgagor.    Evans  v.  St.  Paul  Harvester 

Worlts,  207. 
Holtzinger  v.  Edwards,  61,  888.    Judicial 

sale.    Farmer  v.  Sasseen,  112. 
Hough  V.  Easley,  47, 880.    Tax  sale.    Soper 

V.  Espeset,  820. 
Hughes  V.  Coty,  20.  800.    Chattel  mortgage : 

Possession.  Sperry  v.  Ethridge,  647  el  seq. 
Hume  V.  Long,  58. 200.    Adven  e  i>ossessiou. 

Laraway  v,  Larue,  411. 
Hyde  V.  Wabash  B*y  (  o..  61.  441.-  Jurisdic- 
tion.   Boyce  r.  Wabash  R'y  Co.,  72. 

Ind.  Dlst.  of  Georgia  v.  Ind.  Dlst.  of  Victory. 
41,  821.  School  districts:  Division  of 
assets.  Dist,  Twp.  qf  Clay  v.  Ind.  DisL 
qf  Buchanan,  101. 

Ind.  Dist.  of  Graham  Twp.  ▼.  Ind.  Dist. 
No.  2,  no,  822.  Parties f  Misjoinder.  MU- 
ler  V.  Keokuk  A  Des  M.  R'y  Co.,  683. 

IseUn  V.  GrilBth.  62,  668.  Land-agent:  Com- 
mission. Blodgett  v.  Sioux  City.  A  St. 
Paul  B'y  Co.,  6lO. 

Jones  V.  Hetherington,  45, 681.  Sale :  Fraud. 
Spaulding  v.  Adams,  480. 

Jones  V.  Mshaska  Coal  Co.,  47.  85.  Emi- 
nent Domain.    Phillips  v.  Watson,  88. 

Jones  V.  R1  arshall,  66, 739.  Exemplary  dam- 
ages. Curl  V.  C,  R.  I.  A  P,  R*y  Co., 
420. 

Keystone  ManuTg  Co.  r.  Johnson,  60,  142. 

Fraudulent  transfer :  Evidence.    Bir.by 

V.  Carskaddon,  170. 
Kilboume  v.  Jennings,  40, 478.    Use  of  dep- 
ositions.   Miller  V.  House,  84;  Bixby  v. 

Carskaddon,  168. 
King   V.  Iowa  Midland  B'y  Co.,  84,  468. 

Bight  of  way:  Damages.    Miller  v.  KeO' 

kuk  A  Des  M.  R'y  Co.,  686. 
King  V.  King.  40. 120.    Parties:  Misjoinder. 

Miller  v.  Keokuk  A  Des  M.  R'y  Co.,  683. 
Kinsey  v.  Sweeney,  63.  254.    Ciiy  assessor. 

Oarreti  t.  Wells,  257. 
KitsmiUer  v.   Kitchen,  21,   168.     Original 
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CERTIFICATE  OP  DEPOSIT. 

1.  Fraudulent  ALTsaiATiON  op:  no  kecovkkt  on  orioinai. considera- 
tion.   Where  a  certificate  of  deposit  was  given  '*  payable  thirfy  days 

after  date,  with per  cent  per  annnm/'  and  there  was  no  agreement 

to  pay  ten  per  cent,  and  the  holder,  when  aboat  to  sell  it  to  plaintiff 
ana  to  aid  such  sale,  represented  that  the  agreement  was  for  ten  ^ 
cent  interest,  and  that  the  blank  was  left  by  mistake,  whereupon,  in  fiw 
presence  and  that  of  plaintiff,  plaintiff's  agent  inserted  the  figures  **10" 
m  the  blank,  and  plamtiff  took  the  certificate,  held  that  the  altentioii 
was  fraudulent,  and  rendered  the  certificate  void,  and  that  no  action 
could  be  maintained  against  the  maker,  either  upon  the  certificate  itself, 
or  upon  the  original  consideration  for  which  it  was  given.  IVoodwufik 
V,  Anderson,  503. 

CHANGE  OF  VENUE. 
See  Vknub. 

CHATTEL  MORTGAGE. 

1.  Agreement  for  possession  and  sale  of  property  by  insolvettt 

MORTGAGOR :  NOT  FRAUDULENT  IN  LAW.  Under  the  statutes  of  this  state, 
where  there  is  no  actual  intent  to  defraud,  a  chattel  mortgage  is  not  reo- 
dered  fraudulent  ^^r  $e  by  the  agreement  of  the  parties  that  the  mortgagor 
may  retain  possession  of  the  property,  and  dispose  of  it  in  the  ordUoary 
course  of  tiade,  and  appropriate  a  part  of  the  proceeds  to  the  support 
of  himself  and  family,  even  though  he  be  insolvent  at  the  time  of  making 
the  mortgage.  Hughes  r.  Cory,  20  Iowa,  399,  and  Clark  v.  Hyman,  5a 
Id.,  14,  followed.    Sperry  v.  Ether idge,  543. 

2.  By  INSOLVENT  mortgagor:  validity  of.    Under  the  statutes  of  this 

state,  no  disabilities  are  imposed  upon  insolvents  with  reference  to  the 
disposition  of  their  property;  and  they  may,  by  sales  or  mortgages,  give 
preference  to  some  of  their  creditors,  and,  if  done  in  good  faith,  »ach 
sales  and  mortgages  will  be  upheld  by  the  law.    Id, 

3.  Agreement  for  possession  and  sale  of  property  by  insolvekt 

mortgagor:  evidence  of  fradd:  question  for  jury.  While  a 
chattel  mortgage  is  not  rendered  fraudulent  by  the  facts  that  the  mort- 
gagor was  insolvent  when  the  mortgage  was  made,  and  that  there  was 
an  agreement  that  he  should  retain  possession  of  the  goods,  and  sell 
them,  and  appropriate  to  his  own  use  a  part  of  the  proceeds,  yet,  where 
there  was  evidence  tending  to  prove  such  facts,  the  case  should  have  been 
Bubraitted  to  the  jury,  whose  province  it  is  in  such  cases,  and  not  that 
or  the  court,  to  determine  from  all  the  drcnmstances  whether  or  not 
there  was  fraud  in  fact.     Torhert  v,  Hayden^  11  Iowa,  435,  followed.  Id, 

4.  Wrongful  attachment  of  property:  measttrb  of  mortgagor's 

damages  on  bond,    fciee  Attachment,  1. 

5.  Subsequent  leave  to  sell  property  may  be  given  and  shown  bt 

PAROL.    See  Evidence,  22. 

6.  Title  of  mortgagor  will  sustain  suit  for  wrongful  seizure  axd 

SALE.    See  Mortgage,  3. 

CITIES  AND  TOWNS. 

L  Change  of  grade  of  street:  action  by  property-owner:  action 
NOT  divisible:  former  adjudication.  Where  the  defendant  cify 
had  established  the  grade  of  a  street,  and  plaintiff  had  made  improvf 
ments  upon  her  abutting  lot  to  conform  to  such  established  grade,  and 


INDEX.  773 

afterwards  the  city  passed  an  ordinance  to  change  such  established  grade, 
and  did  actually  change  the  grade  from  curb  to  curb,  and  afterwards 
cut  down  the  side- walk  to  the  last  established  grade,  without  at  any 
time  causing  the  damans  to  plaintiff,  caused  by  such  changes  of  grade, 
to  be  appraised  and  paid,  held.  First,  that,  under  section  469  of  the  Code, 
plaintiif  had  a  right  of  action  afjfainst  the  city  to  recover  such  damages; 
Second,  that  such  right  of  action  arose,  not  upon  the  passage  of  the 
ordinance  to  change  the  grade,  but  upon  the  actual  change  of  the  grade; 
Third,  that  the  rig[ht  of  action  for  cutting  down  the  street  and  side-walk 
was  one  and  indivisible;  and,  Fourth,  that  plaintiff,  having  in  a  former 
action  recovered  of  the  city  for  cutting  down  the  street  from  curb  to 
curb,  cannot  now  maintain  this  action  for  damages  for  cutting  down  the 
side-walk,  as  these  damages  were  incidental  to,  and  essentially  con- 
nected with,  the  subject-matter  of  the  prior  suit,  and  must  be  held  to 
have  been  adjudicated  therein.    Hempftead  r.  City  of  Dea  Moines,  86. 

2.  Rights  and  duties  as  to  surface  water.    A  city  has  the  undoubted 

right  to  bring  its  streets  to  grade  in  such  way,  time  and  manner  as  it 
sees  fit;  and  it  has  the  same  right  as  the  owner  of  abutting  lots  to  pro- 
tect itself  against  surface  water.  Where,  therefore,  the  defendant, 
without  negligence,  brought  its  streets  to  grade,  but  failed  to  construct 
adequate  gutters  to  carry  off  the  surface  water,  and  the  same  flowed 
from  the  graded  street  upon  plaintiff's  premises,  which  were  helow  the 
established  grade,  held  that  the  city  was  not  liable  to  plaintiff  for  dam- 
ages caused  by  such  water,  but  that  it  had  the  right  to  presume  tbat 
plaintiff  would  bring  his  premises  to  grade,  and  thus  protect  himself 
from  overflow.  For  the  rule  in  the  case  of  agricultural  lands,  see  Lin- 
ing ston  V,  McDonald, *2l  Iowa,  160.  Other  cases,  cited  at  end  of  opin- 
ion, dsitinguished.    Frehurg  r.  City  of  Davenport,  119. 

3.  Injury  TO  one  using  street:  what  is  proper  use  of:  liability 

OF  CITY  FOR  negligence.  Where  plaintiff  in  the  pursuit  of  his  legiti- 
mate business  was  lawfully  using  one  of  defendant's  streets,  and  he 
stepped  to  a  hydrant,  situated  one  or  two  feet  from  the  street,  upon  an 
adjacent  lot,  to  draw  some  water  to  drink,  and,  while  so  doing,  with  one 
foot  upon  the  lot  and  the  other  upon  the  street,  a  section  of  roofing, 
which  the  city  had  negligently  allowed  to  stand  upon  its  edge  on  the 
sidewalk  near  by,  fell  upon  and  injured  him,  held  that  his  stopping  to 
draw  water,  as  stated,  was  the  exercise  of  a  privilege  which  he  might 
lawfully  enjoy,  and  a  mere  incident  to  the  general  use  which  be  was 
making  of  the  street,  and  that  it  would  not  defeat  his  right  to  recover 
of  the  city  for  the  damages  sustained  by  him.  Duffy  v.  City  of  Dubu- 
que, 171. 

4.  ':  negligence  of  city:  evidence  to  establish.  Upon  consid- 
eration of  the  evidence  in  this  case,  (see  opinion.)  held  that  the  jury  was 
warranted  in  concluding  that  the  defendant  was  guilty  of  negligence. 
Id. 

6.  Injury  on  sidewalk:  negligence:  instruction.  Where  the  injury 
complained  of  was  caused  by  a  loose  plank  in  the  sidewalk,  it  was  error 
to  allow  plaintiff  to  prove,  for  the  purpose  of  charging  the  defendant 
with  notice  of  the  defect,  and  consequent  negligence,  that  the  walk  was 
visibly  out  of  repair  in  the  "locality  near"  where  the  accident  occurred, 
at  and  prior  to  the  time  of  the  ipjnry.  The  evidence  should  have  been 
confined  to  the  particular  defect  which  caused  the  ipjury.  An  instruc- 
tion to  the  jury,  that  their  inquiry  was  limited  to  the  condition  of  the 
sidewalk  where  the  iiyury  occurred,  given  under  circumstances  which 
must  have  led  the  jury  to  believe  that  the  court  referred  to  the  locality 
•where  the  injury  occurred,  was  also  error.  Buggies  v.  Town  of  Nevada, 
185. 

G.  Liability  of  for  inadequate  supply  of  water  to  extinguish 
fires.    The  fact  that  a  city  is  authorized  by  law  to  provide  for  a  supply 
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of  water  for  the  eztiogaishiD^  of  fires,  and  that  it  has  undertaken  to 
provide  such  supply,  and  has  levied  a  t^  to  defray  the  expenses  thereof, 
does  not  render  it  liable  to  a  tax-payer,  whose  property  has  perished  bj 
fire  on  account  of  an  inadequate  supply  of  wat«r  to  extin^raisfa  it.  And 
his  case  is  not  aided  by  the  fact  that  the  city  has  taken  from  the  waiter- 
works  company  a  contract  to  protect  it  against  all  actions  broogiit 
against  it  for  misfeasance  or  neglect  on  the  part  of  the  company.  Soch 
a  contract  could  not  create  liability  on  the  part  of  the  city,  and  could 
refer  only  to  existing  grounds  of  liability.  Van  Horn  r.  City  of  Dei 
Moines t  447. 

7.  Assumption  of  liability:  ultra  vires.    A  city  cannot  assame  liabil- 

ity for  negligence  in  cases  where  the  law  does  not  impose  sach  iiabihtj. 
Id. 

8.  Streets:  dangerous  condition  op:  chabqing  cmr  with  notice 

of:  facts  not  warranting.  Where  the  evidence  showed  that  the 
persons  passing  along  the  street  failed  to  observe  that  the  street  was  in 
bad  condition,  as  alleged,  it  cannot  be  assumed  that  the  city  official?, 
by  the  exercise  of  ordinary  diligence,  would  have  noticed  what  no  other 
person  did.    Broburg  v.  City  of  Dea  Moines^  523. 

9. : :  ice  and  snow:  duty  of  city  to  remote.    Tlie  mere 

fact  that  a  street  is  in  a  dangerous  condition  because  of  ice  and  snow 
rendering  the  walks  and  crossings  slippery,  by  reason  of  the  operation 
of  natural  causes,  does  not  i-ender  the  city  liable  for  injuries  occasioned 
thereby,  even  if  such  ice  and  snow  are  not  removed  within  a  reasonable 
time;  and  it  is  only  where  ice  and  snow  are  allowed  to  remain  upon  a 
street  in  such  an  uneven  and  rounded  condition  that  a  person  nsing  due 
care  cannot  walk  over  it  without  danger  of  falling,  that  the  city  seems 
to  become  liable  for  injuries  caused  thereby.    Id, 

10.  Change  of  grade  of  street:  damages  to  lot  owners:  assess- 
ment   AND    payment    of    A    CONDITION    PRECEDENT:     CITY    UNDEB 

special  CHARTER.  Befoic  a  city  can  make  a  physical  change  in  the 
established  grade  of  a  street,  it  must,  under  section  469  of  the  Code, 
have  the  damages  to  abutting  lot-owners  assessed,  and  mast  pay  or 
tender  such  damages.  This  section  of  the  Code  is  made  applicable  to 
cities  under  special  charters,  by  section  479,  and  its  provisions  are  not 
repealed  as  to  such  cities  by  sections  8,  9  and  10  of  chapter  116,  the 
laws  of  1876 — the  provisions  thereof  running  parallel  with,  and  notcon- 
trarv  to,  the  provisions  of  said  section.  Phillips  r.  City  of  Council 
Bluffs,  576. 

11.  — : :  :  choice  of  remedies.    Where  a  city  is  about 

to  make  a  physical  change  in  the  established  grade  of  a  street,  withont 
the  assessment  and  payment  of  damages  to  abutting  lot-owners,  the 
latter  may  allow  the  change  to  be  made,  and  rely  upon  actions  at  lawto 
recover  their  damages;  {Hempstead  v.  City  of  Dps  Moines,  52  Iowa, 
303;  Nof/es  r.  Mnson  City,  53  Id..  418;)  but  they  may  also  have  a  writ 
of  injunction  to  restrain  the  city  from  making  the  change  in  the  first 
instance.    Id. 

12.  Grading  of  street:  cost  of  not  chargeable  upon  owners  of 
ABUTTING  PROPERTY.  Under  §  466  of  the  Code,  a  city  may  pave  a 
street,  and  assess  the  cost  thereof  upon  the  owners  of  abutting  lots. 
Such  paving,  it  would  seem,  may  include  the  changing  of  grade  prepar- 
atory to  paving,  provided  the  whole  improvement  constitutes  but  one 
undertaking,  and  the  assessment  is  made  for  the  whole  work.  But  it 
is  not  competent,  under  said  section,  to  charge  the  owners  of  abutting 
lots  for  the  prading  of  a  street,  though  such  grading  is  done  with  refer- 
ence to  paving  the  same  at  another  time,  and  as  a  separate  and  further 
improvement.  Statutes  of  this  kind  are  usually  construed  strictly.  See 
opinion  for  cases  distinguished.    Bucroft  r.  City  of  Council  Bluffs,  616. 
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13. : :  LIABILITY  OF  CITY  FOB.    The  plaintiff  Contracted  with 

the  defendant  city  to  grade  certain  streets,  and  to  take  for  his  compen- 
sation assessment  certificates  upon  owners  of  abutting  property.  The 
grading  was  done  and  the  certificates  delivered,  but  the  property  own- 
ers refused  to  pay  the  same,  and  the  city  had  no  power  (much  less  the 
plaintiff)  to  collect  these  assessments  under  the  law,  the  property  own- 
ers not  being  liable  for  such  improvements :—/JeW  that  the  contract 
amounted  to  a  guaranty  on  the  part  of  the  city  that  the  plaintiff 
should  be  paid  out  of  a  fund  which  it  had  no  power  to  create,  and  that, 
the  guaranty  failing,  it  was  liable  to  plaintiff  for  the  contract  price 
of  the  work, — ^it  being  such  work  as  it  had  full  power  to  contract  and 
pay  for  out  of  its  general  fund.  See  opinion  for  cases  followed  and 
distinguished.    Id, 

14.  Acceptance  of  street  dedicated  to  public  use:  pacts  not 
CONSTITUTING.  Scction  527  of  the  Code  provides,  in  substance,  that, 
before  a  street  or  alley  dedicated  by  the  owner  to  public  use  in  a  city 
shall  be  deemed  public,  the  cit^  council  must  accept  and  confirm  such 
dedication  by  an  ordinance  specially  passed  for  that  purpose.  But  where 
the  city  council,  by  resolution,  directed  its  committee  on  streets  and 
alleys  to  examine  the  ^ound  covered  by  the  plat  of  a  proposed  addition 
to  tne  city,  and  authorized  such  committee  to  accept  the  plat  at  their 
discretion,  when  the  proprietor  should  so  change  it  as  to  make  the  streets 
sixty-six  feet  wide,  but  the  committee  did  nothing  purporting  to  be  an 
acceptance  of  the  plat,  bnt  fiimplyTeported  to  the  council  that  the  ground 
bad  been  resurveyed,  and  the  streets  made  sixty-six  feet  wide,  and  rec- 
ommended that  the  plat  he  accepted,  and  the  council  *•  adopted ''  the 
report,  and  did  nothing  more,  held  that  this  did  not  satisfy  the  demands 
of  the  statute,  and  that  the  streets  as  shown  by  such  plat  did  not  be- 
come public,  and  that  the  city  was  not  liable  for  injuries  occasioned  by 
obstructions  in  such  streets.    Laughlin  v.  City  of  WcLshinglon^  652. 

15.  Acceptance  of  dedicated  street  by  useb.  If  user  is,  in  any 
case,  sufficient  to  establish  the  public  character  of  a  street  in  a  city, 
(which  is  doubted,  see  Code,  §  t)27,)  such  user  must  be  shown  to  6e 
open,  notorious,  and  continuous  for  such  a  lengtJi  of  time  as  that  an 
acceptance  on  the  part  of  the  city  can  be  presumed.  The  use  of  the 
street  by  the  public,  with  knowledge  by  the  city,  for  two  or  three  weeks, 
is  not  sufficient.    Id, 

16.  Liability  fob  damages  fbom  impbopeb  construction  op  a  rail- 
road UPON  private  property.  Where  defendant  city  authorized 
the  construction  of  a  railway  over  one  of  its  streets,  but  by  one  of  the 
embankments  of  the  i-ailroad,  at  a  point  not  upon  the  street,  but  upon 

Eiivate  property,  water  was  caused  to  flow  upon  plaintiff's  premises  to 
is  damage,  held  that  the  city  was  not  liable.    Callahan  i\  City  of  Des 
Moines,  705. 

17.  Right  to  assess  cost  op  sewers  upon  abutting  property.  See 
Taxation,  1. 

18.  Acting  under  special  charter:  equalization  of  assessments. 
•See  Taxes,  1. 

COMPENSATION. 

1.  Of  county  treasurer:  excessive  allowance  by  superyisobs  void. 
See  County  Treasurer,  1. 

CONSIDERATION. 

1.  A  MORAL  OBLIGATION  IS  A  GOOD  CONSIDERATION  FOR  THE  CONVEYANCE 
OF  REAL  ESTATE,   EVEN   AGAINST   THE  CLAIMS   OF  CREDITORS.     See 

];raudulent  Conveyance,  2. 
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2.  Ton  TRAN8FEB  OF  NOTB   AS   COLLATERAL  8ECUBITT.      Sce  PrOmisSOIT 

Note,  2. 

3.  For  guaranty  of  note:   what  is  sufficient.      See   Prominory 

Note,  6. 

4.  Failure  of  waived  by  giving  new  note.    See  Promissory  Note,  9. 

CONSPIRACY. 

2.  When  actionable.  A  conspiracy  connot  be  made  the  subject  of  a 
civil  action,  unless  something  is  done  which,  without  the  conspiracy, 
would  give  a  right  of  action.    Jayne  r.  Drorbaugh,  711. 

2.  Indictment  for:  several  counts  for  same  ofpeksb:  dupucitt. 

See  Criminal  Law,  5,  6,  7. 

3.  To  CUT  out  mortgage  lien  by  tax  deed:  evidence  estabushiko. 

See  Fraud,  1 

4.  For  maucious  prosecution.    See  Malicious  Prosecatioii. 

CONSTITUTIONAL  LAW. 

1.  Language  not  free  from  doubt:  aid9  to  be  considbked  in  con- 

struing. Where  the  meaning  of  the  language  of  the  constitatioxi 
is  not  entirely  clear  and  free  from  doubt,  it  is  proper,  in  determining  tbe 
true  intent  of  such  language,  to  consider,  Fii*8t,  the  context  relating  to 
the  same  subject-matter;  Second ,  the  evil  intended  to  be  remediedf  by 
the  adoption  of  the  constitution;  Third,  the  debates  in  the  conyeotion 
which  framed  the  constitution;  Fourth,  the  contemporaneous lef^slatire 
construction  of  the  language  in  question;  and.  Fifth,  the  pracbcal  con- 
struction given  to  the  language,  and  long  acquiesced  in,  by  the  i>eopie 
of  the  state.    Allen  v.  Clayton,  11. 

2.  Liability  of  Stock-holders   of  banking   corporations.     See 

Banks,  1. 

3.  Right  of  accused  to  be  confronted  with  witnesses.    See  Criminal 

Law.  12. 

4.  Chapter  34,  laws  of  1874,  providing  right-of-way  to  mineral 

LANDS,  NOT  UNCONSTITUTIONAL.    SSco  Eminent  Domain,  1. 

5.  Removal  from  offcie.    See  Officer,  1. 

6.  Commerce  between  the  states:  what  is  not.    See  Railroads,  27. 

7.  Right  of  tax-payer  to  notice  of  assessment  and  to  a  hkabcjg 

THEREON.    See  Taxation,  2,  3. 

CONSTRUCTION. 

1.  Of  LETTERS  TO  AGENT:  RULE  OF.    See  Agency  and  Agent,  2. 

2.  Of  bond:  all  correlated  papers  read  together.    See  Bond,  1. 

3.  Op  statute  taxing  cost  op  street  improvements.    See  Cities  and 

Towns,  12. 

4.  Of  LANGUAGE  OF  CONSTITUTION:  RULES  STATED.    See  Constitotional 

Law,  1. 

5.  Of  contract  to  pay  upon  the  happening  of  a  oontingsnct.  See 

Contract,  5. 
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C.  Op  contbact  by  lsttbr.    See  Contract,  6. 

7.  Of  ante-nuptial  contract:    "rights  op  dower  and  inhbrit- 

ancb:"  **  SWEEPING  CLAUSE.*'    See  Husband  and  Wife/'  2. 

8.  Op  DECREE  IN  action  to  enjoin  change  op  water-course.    See 

Water-courses,  1. 

9.  Of  language  of  will:   absolute  devise  followed  by  words  of 

dirbotion.    See  Will,  2. 

10.  Of  words  and  phrases.    See  Words  and  Phrases. 

CONTINUANCE. 
1.  On  account  of*subpri8b:  facts  not  warranting.    See  Friu^tice,  18. 

CONTRACT. 

1.  Novation:  facts  constituting.     The  facts  of  this  case  considered, 

(see  opinion,)  and  Jield  to  constitute  a  contract  of  novation,  whereby  it 
was  aprreed  between  plaintiflF,  his  debtor,  and  a  third  party,  that 
plaintiff  should  accept  the  third  party  as  his  debtor,  and  that  the 
original  debtor  should  bo  discharged.    Foster  v,  Fayne,  85. 

2.  For  services  to  begin  in  the  future:  no  recovery  for  with- 

out tender.  Where  one  makes  a  contract  to  render  services  to  be- 
gin at  a  future  day,  he  must  notify  the  employer  of  his  readiness  and 
willingness  to  perform,  before  he  can  recover  substantial  damages  for 
the  breach  of  the  contract.  Mere  readiness  without  such  notice  is  not 
enough.     Watson  v.  Moeller,  161. 

3.  Of  settlement:  bars  all  rights  op  action  included.    A  settle- 

ment between  parties  is  conclusive  upon  them  as  to  all  rights  of  action 
covered  by  the  settlement.    Baldwin  v,  Davis,  281. 

4.  Offer  by  letter:   written  acceptance  addressed  to  third 

party:  intention  of  acceptor.  Where  one  orders  goods  by  letter, 
and  the  one  to  whom  the  order  is  directed  writes  to  the  person  who  pro- 
cured it  a  letter  which  is  held  to  be  an  acceptance  of  the  order,  the  ac- 
ceptor is  bound  thereby,  whether  he  intends  his  letter  to  be  shown  to 
the  person  making  the  order  or  not,  if  in  fact  it  is  shown  to  him.  War- 
field  V,  Wisconsin  Cranberry  Co.,  812. 

5.  For  payment  of  money  upon   happening  of  a  contingency: 

maturity  of:  duty  to  bring  about  the  contingent  event. 
The  plaintiff,  in  one  count  of  his  petition,  sought  to  recover  of  defend- 
ant upon  a  written  promise  to  pay  money  when  it  **  should  succeed  in 
sinking  a  shaft  on  its  leaded  lands  and  developing  a  paying  vein  of 
coal,*'  the  contract  being  silent  as  to  when  the  company  would  sink  the 
shaft,  or  as  to  what  efforts  it  would  make  to  do  so,  except  that  it  pro- 
vided that  the  company  would  "use  all  reasonable  efforts  to  sell  stock 
to  raise  suflBcient  money  to  dig  a  shaft:  '* — Held  that  the  company  was  \ 
not  bound  thereby  to  sink  a  shafit,  regardless  of  the  means  at  its  com- 
mand and  of  the  prospect  of  striking  a  paying  vein  of  coal,  nor  was  it 
bound  to  sell  its  stock  at  less  than  par  to  raise  the  necessar;^  funds  to 
sink  a  shaft;  also  that  the  plaintiff  could  not  maintain  an  action  for  the 
recovery  of  the  money  until  the  happening  of  the  event  named  in  the 
contract,  unless  he  could  show  that  the  company  acted  in  bad  faith,  or 
that  its  officers  abused  their  discretion,  with  the  intent  to  defer  and  de- 
feat the  happening  of  that  event,  and  thas  to  defraud  the  plaintiff  of 
his  rights  under  the  contract.  Oliphant  r.  Woodburn  Coat  dt  Mining 
Co.,  332. 
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C.  By   letter:    proposal   autd   accept ahcb:    facts    coaranTUTiKo. 

Where  plaintiff  bad  in  his  possession  money  belon0n{?  to  defendant, 
and  he  wrote  defendant: — **  1  want  to  say  to  you,  if  you  was  coming 
oat  here  in  the  fall,  I  will  nse  yonr  money  until  you  come,  and  ^e  yoa 
ten  per  cent  for  it;"  and  the  defendant  answered: — **You  can  use  it 
(the  monev)  ♦  *  ♦  on  your  own  terms,  mentioned  in  your  last;" 
held  that  cfefendant's  letter  was  an  acceptance  of  plaintiff's  proposition. 
The  words,  **  If  you  was  coming  out  here  in  the  fall, ''  were  not  used  to 
express  a  condition  on  which  plaintiff  would  keep  the  money,  but 
rather  as  a  reason  why  he  made  the  proposition.  Fen-ier  v.  Sforer^  4j54. 

7.  :  HOW  AND  WHEN  CONSUMMATED:  TIME  OP  MAILING  ACCEPT- 
ANCE: ERRONEOUS  INSTRUCTION.  When  a  proposal  is  made  by  letter, 
the  mailing  of  a  letter  of  acceptance  is  the  overt  act  which  consom- 
mates  the  contract  and  binds  the  contmcting  parties.  Bat  the  letter 
of  acceptance  must  be  mailed  within  the  time  named  in  the  proposal, 
if  any,  and,  if  no  time  is  named,  then  with  reasonable  dispatch,  and 
before  any  intimation  is  received  ihat  the  offinr  is  withdrawn.  (See 
authorities  cited  in  opinion.)  Accordingly,  where  there  was  no  evidence 
that  defendant's  letter  of  acceptance  was  mailed  within  the  proper 
time,  it  was  error  to  instruct  the  jury  that  plaintiff  was  bound  thereby, 
unless  he,  immediately  upon  the  receipt  thereof,  informed  the  dpfendant 
that  the  acceptance  was  too  late,  and  that  the  offer  was  withdrawn.  Id. 

S.   :    EVIDENCE  OF  TIMELY    ACCEPTANCE    OP    OFFER:    BURDEN  OP 

PROOF.  Whero  the  acceptor  of  a  proposition  made  to  him  by  letter 
Hoeks  to  enforce  a  contract  allogod  to  have  been  consummated  by  his 
letter  of  acceptance,  he  has  the  burden  of  proof  to  show  that  his  accept- 
ance was  mailed  in  time.    Id. 

9.  By  agent  of  undisclosed  corporation:  ratification  of:  corpor- 

ation BOUND  BY.  One  H..  as  the  agent  of  Rome  one  not  name<l  in  the 
contract,  entered  into  a  wi-itten  contract  with  the  plaintiffs  for  I  he  cod- 
struction  of  a  railway,  under  circumstances  (see  opinion)  which  justified 
the  plaintiff  in  believing  that  H.  was  contracting  as  the  agent  of  the  de- 
fendant corporation.  The  defendant  corporation  by  subsequent  acts 
(see  opinion)  ^i-ecognized  and  ratified  the  contract  as  its  own:  Held  that 
it  could  not  afterwards  avoid  liability  under  the  contract,  on  the  groond 
that  H.  had  not  been  appointed  agent  of  the  corporation  by  its  proper 
board  of  directors,  and  that  he  was  not  an  officer  of  the  company,  sus- 
taining such  relations  to  it  that  the  law  wdl  imply  his  authority  to  bind 
it  as  its  agent.    Fiynn  v.  Des  M,  d'  St.  L.  Ii*t/  Co.,  490. 

10.  Waiver  of  one  condition  leaves  the  others  intact.  Where  one 
of  the  conditions  of  a  contract  is  waived,  the  oihei-s  are  left  intact;  and, 
upon  the  performance  of  ihem.  a  recovery  may  be  had  upon  tbeorigiDai 
Contract  with  the  waived  condition  eliminated.  EdqerJif  r.  Farmer't 
Ins,  Co,,  43  Iowa.  587,  and  Woods  r.  Miller,  55  Id.,  168  ioUowed.    Id. 

11.  Agreed  arbiter  of  disputed  facts:  standing  of  parties  in 
COURT.  Where  it  was  agreed  in  a  contract  for  the  construction  of  a 
railroad  that  the  company  s  engineer  should  certify  to  the  pertonnance 
of  the  work,  and  should  determine  all  Questions  in  dispute  between  the 
parties,  held  that  this  did  not  preclude  the  builders  from  maintaining  nn 
action  in  court  to  recover  of  the  company  the  baJance  due  them  under 
the  facts  certified  by  the  engineer.    Id. 

12.  Lease  op  coal  lands  for  royalty:  abuse  of  lease:  rights  of 
LESSOR.  Where  plaintiff  leased  coal  lands  to  defendants,  who  agreed 
to  sink  a  shaft  and  mine  the  coal  thereunder,  and  pay  plaintiff  a  royalty 
upon  the  coal  so  taken  out — such  royalty  being  his  only  consideration 
for  the  lease,  (for  copy  of  leaie  see  opinion.)  held  that  plaintiff  had  a  ri^t 
to  demand  that  defendants  prosecute  the  mining  of  coal  on  his  land  with 
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reasonable  diligence;  and  that  he  was  entitled  to  an  injunction  tore- 
strain  defendants  from  usinfir  a  shaft,  sunk  on  his  land  for  the  purpose 
of  mining:  the  coal  from  anacljoining  tract  which  they  had  leasea,  while 
the  mining  on  his  land  was  neglected.    Peters  v,  PhilippSt  550. 

13.  For  work:  failure  to  complete:  waiver  op  failure.  Where 
plaintiffs  contracted  to  grade  a  certain  section  of  dei'endant's  road  within 
a  given  time,  and  after  the  time  had  expired,  the  work  being  unfinished, 
defendants  abandoned  the  constraction  of  that  part  of  their  line,  and  di- 
rected plaintiffs  to  cease,  held  that  the  fact  that  the  contract  was  not 
fully  performed  within  Ihe  stipulated  time  was  no  ground  of  recovery,  it 
not  appearing  that  any  complaint  was  made  of  the  failure  to  complete 
the  work  within  that  time.  Hutchinson  v.  New  Sharon,  Coal  Valley  <t 
Easton  R'y  Co,,  727. 

14.  Mistake  IN  WRITING  down:  evidence  not  sufficient  to  reform. 
The  evidence  in  this  case  considered,  and  hdd  insufficient  to  justify  the 
court  in  reforming  the  contract  to  eliminate  an  alleged  mistake.  Id, 

15.  By  telegrams  not  self-intelligible:  parol  to  aid:  statute  of 
frauds:  sale  of  personal  property.  Where  a  contract  for  the 
sale  of  personal  property  was  claimed  to  have  been  made  by  certani 
telegrams,  but  these  telegrams  were  not  in  themselves  intelligible,  and 
parol  testimony  was  necessary  to  apply  them  to  the  subject-matter  and 
to  make  out  a  complete  contract,  and  no  part  of  the  purchase  price  had 
been  paid,  held  that  the  case  fell  within  the  statute  of  frauds,  and,  in  an 
action  to  recover  for  a  failure  to  deliver  the  property  under  the  alleged 
contract,  the  jury  was  properly  instructed  to  find  for  the  defendant. 
Watt  V,  Wisconsin  Cranberry  Co.,  780. 

16.  Of  agency:  facts  constituting.    See  Agency  and  Agent,  4. 

17.  For  contracts  in  the  form  of  bonds.    See  Bonds. 

18.  Construction  of  writing:  all  correlated  papers  to  be  read 
together.    See  Bond,  1. 

19.  For  benefit  of  third  person:  who  may  sue  on.    See  Bond,  2. 

20.  To  furnish  water  to  city:  construction  of.  See  Cities  and 
Towns,  6. 

21.  Of  city  to  pay  out  of  special  fund:   failure  of  fund:  city  li- 

able.   See  Cities  and  Towns,  13. 

22.  In  writing:  parol  to  enlarge  or  explain:  degree  of  evidence 
REQUIRED.    See  Evidence,  7, 11. 

2:3.  Bill  of  lading:  parol  to  contradict.    See  Evidence,  19. 

24.  Receipt:  parol  to  explain  date  of.    See  Evidence,  20. 

25.  Self-executory:  proof  of  performance  not  required.  See  Evi- 
dence, 24. 

26.  Ante-nuptial:  fraud  in  procuring:  pacts  not  constituting. 
See  Husband  and  Wife,  1 . 

27.  Ante-nuptial:  construction  of:  **  rights  of  dower  and  inher- 
itance "  does  not  include  homestead:  effect  of  **  sweeping 
CLAUSE."    See  Husband  and  Wife,  2. 

28.  Insurance  policy:  violation  of  condition:  waiver  by  company: 
forfeiture  by  fraud,    ^ee  Insurance,  1,  2. 
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CONVEYANCE. 

1.  Mistake  of  scriybneb:  reformation  iw  equity.    A  married  wcman 

purchased  a  tract  of  land,  and  the  scrivener  who  prepared  the  deed  of 
conveyance  by  mistake  inserted  her  husbanded  name  with  hera  in  the 
deed,  thus  conveyinsr  the  title  to  them  joinlly.  Afterwards  the  husband 
died,  and  this  action  was  brought  by  the  widow  against  his  heirs  to  re- 
form the  deed  by  striking  out  we  husband's  name  from  the  deedL  Held 
that  the  relief  prayed  for  was  properly  gi-anted  upon  dear  and  satisfac- 
tory evidence  of  the  facts  alleged.  Following  Nowlin  v.  Pyne^  47 
Iowa,  293,  and  other  cases  cited.    Court  right  v.  Courtright,  356. 

2.  By  tenant  in  common:  of  whole  interest  in  part  of  land.    A 

tenant  in  common  may  make  a  valid  conveyance  of  any  undivided  por- 
tion of  his  undivided  mterest  of  the  common  estate,  but  he  cannot  con- 
vey the  whole  interest  in  any  portion  of  the  land,  becanse  this  woold 
interfere  with  his  co-tenant's  right  of  partition.  Farr  v,  Reilly^  58 
Iowa,  099,  followed.    Laraway  v,  Larue,  407. 

3.  Of  real  estate  of  one  deceased:  what  nbcbsbabt  to  make  ai7d 

ESTBLI8H  GOOD  TITLE.     See  lltlc,  2,  3. 

CORPORATION. 

1.  Sale  of  stock  by  directors  for  less  than  par:  ultra  vires.     It 

is  held  in  this  case,  arguendo,  that  the  officers  of  a  corporation  cannot 
properly  sell  the  corporate  stock  for  less  than  its  par  value.  Oliphamt 
r.  Woodburn  Coal  dt  Mining  Co,,  332. 

2.  Mismanagement  op:  action  for  damages  by  stock-holder.    A 

holder  of  corporation  stock  cannot  maintain  an  action  against  the  com- 
pany for  damages  in  the  depreciation  of  his  stock,  resulting  from  the 
mismanagement  of  the  affairs  of  the  company,  miless  he  shows  that  the 
injury  which  he  has  sustained  to  his  stock  is  peculiar  to  him  alone,  and 
does  not  fall  equally  upon  the  other  stock-holders.    Id, 

o.  Religious:  query  as  to  relation  of  statute  to.  Whether  the  pro- 
visions of  section  1089  of  the  Code,  which  is  found  in  chapter  one,  under 
the  title  "Corporations,*'  and  which  treats  of  corporations  for  pecaniary 
profit,  are  applicable  also  to  a  body  of  men  acting  as  a  religions  corpora- 
tion, treated  of  in  chapter  two  under  said  title,  qucsre.  Kirkpatrick  r. 
U.  P.  Church  of  Keota,  372. 

4.  Exercise  of  assumed  corporate  powers:  facts  not  constituting. 

Before  any  act  can  bo  treated  as  the  exercise  of  a  corporate  franchise  or 
privilege,  it  must  he  made  to  appear  that  it  is  an  act  which  distinctly 
pertains  to  corporate  powers,  and  which  may  not  just  as  well  be  the  a<i 
of  a  partnership  or  an  unincorporated  association;  and  it  is  accordingly 
held  m  this  case  that,  where  the  members  of  a  religious  society  held 
business  meetings,  acquired  property,  received  and  paid  out  money, 
appointed  agents  to  make  settlements,  contracted  for  insurance  on 
their  building,  and  contracted  debts  generally,  passed  by-laws,  ap- 

Sointed  trustees,  and  made  an  attempt  at  incorporation,  these  acts 
id  not  establish  an  assumption  of  corporate  powers  by  the  society,  as 
contemplated  by  section  10§9  of  the  Code,  so  as  to  estop  it  from  plead- 
ing a  want  of  incorporation  as  a  defense  to  an  action  against  it — conced- 
ing that  said  section  is  applicable  to  such  a  socie^.  Washingion 
College  v.  Duke,  14  Iowa,  14,  distinguished.    Id. 

5.  Banks  for  discount  and  deposit  only:  liability  of  6TOCe-hou>- 

i.Rs:  constitutional  LAW.    See  Banks,  1. 
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6.  Befitnct:   judgmekt  aoait^"st  void.    S«e  JuOg-menL  and  DetTLH",  1* 

School  Diijtrict,  K 

7.  Pl^EADl^^G;    FAILUKE  TO   ALLEGE:    DEFECT   WAIVED  AND  CUBED,      Sce 

See  MuxrciPAL  CoRPORATiONfl.  )l 

YoLT'tCTAllY  AaaOCJATlON. 

COUNTER-CLAIM. 

1.  Ik    ACTION    ON   JUoaMKNTt  mOT    n.KnUKD    BECAUflE  NOT   PLEADED    IN 

F  o  ic  M  E  R  A  c;t  r ON ,  W  he  f  c  j  u  tl  y^iD^  ii  t  vv  as  ob  tained  a^ins t  cl  eteiid  atj  t  ill 
liiiotlier  state,  tind  ho  ha<l  Lit  thi?  tim^i  an  indep'*mlc!ijt  cauae  of  action 
against  plaintitF,  which  tie  mi^-ht  ttien  biive  pleailed  aa  a  counteiMJaim, 
htJdf  that  lie  way  not  bound  then  to  plc^ad  it,  and  that  he  tnight  set  it 
u|>  11^  ii  tleiense  to  an  action  bronght  a^Liinftt  him  in  thii*  st^te  by  the 
sam«  pliiintiif  on  thti  foreign  judg-ment.    Fahom  v.  W inch ^  All. 

2.  Btatl^te  of  limitations  AFPLiED  TO.    See  Statute  of  Limitationsi  3, 

COUNTY. 

1 .  Co  U  NT Y  UK  T  n  Op  E3 :   LT  A  D 1  LI  T  Y  O  F  T  IT  E   COtJ  NT Y  POn    K  EG  L  Ef T    TO   M  A  K  E 

BLTonT  TiBPAirts.  Conceding  that  it  is  the  (hity  of  i^  :-oud  euperYisor  to 
luake  sliffht  leptiira  about  a  coaniy  brid^^e  or  its  approaches,  etill  iho 
saint*  duty  devolves  upon  tht*  county  when  thi.-  re  pail's  are  uot  ma^le  Ity 
thi?  road  fsupervisor.  Coil o,  ^  527,  WUeont'.  JfJTi^n^mi^  Co.,  1:4  Iowa, 
181,  distiuf^Liished,  and  Morehnd  \\  MttcheU  Co.,  40  Iowa,  ii94,  followed, 
Hohtf  V.  Ajfpmtooii^e  Coimft/,  11  ri 

2.  ClAUI    against:   acceptance   of   PAnT   ALLOWED   BARS   ACTION   FOR 

Rh:siDLiE.  Where  one  who  has  a  cJaim  af^ainst  a  county  presentH  it  to 
the  board  of  ^tippr visors  for  allowance,  nnd  they  allow  it  in  part  and 
reject  it  as  to  the  residue,  and  he ^  knowing-  of  the  action  of  the  board, 
accepts  yjayoient.  of  the  part  allowed,  such  acceptance  will  be  congiilcrr-d 
satisfaction  fot*  thr-  whole,  and  he  cannot  ufts^n^nrda  maintain  an  action 
acrainst  the  uounty  for  the  re^^idae.  WopfHt}  Co.,  r.  Sinnanmn^  1  ti* 
<  tn^i'Tif,  41  ■]»  followed,  and  Fh/^o^*  v.  Monona  Co.*  47  lotmt,  ^22f  dis- 
til iguiyked.    Brkk  r.  Fit/ mouth  Co-t  46-, 

3.  Expense  ot  insane  in  mtJ^piTAr,:  liabtlitt  of  corNTvoF  residence 

TO  COCNTY  faying:  STATUTE  MUST  BE  FOLLOWED-      SeC  InsanC,  1, 

COUNTY  TEEASUHER. 

1.  Compensation  of:    excess^ive  allowance  dy  auPERTrsoRS   void. 

Where  the  county  anpervisora  allowed  the  county  treasurer  compensa- 
tion, in  Jiddition  to  the  percentage  allowed  by  section  'Md^  of  the  Co  tie, 
a  sum  which  aiaije  his  total  compensation  esci^d  $1,500  per  annum ♦ 
such  iillowauce  wiis  wholly  void^  and  thereunder  no  additional  allowanco 
whatever  Ciin  be  re co veered  in  excess  of  &uch  pcrcr!ntage.  See  Subdivia* 
ion  5  of  s^aid  section.     Griffin  v.  Ciatj  Countj/^  413. 

2.  Salaut  of  for  surccF^rvB  ybars  not  a  current  account.    See  Ac- 

count, 1* 

8.  Demand  for  salary:  wifENSTATOTE  of  limitations  bbqins  to  Rt;:s^ 

AOAiNBT.    See  statute  of  Limitations,  2. 
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CRIMINAL  LAW. 

1.  Bdpolary:  evidence:  possession  of  stolen  goods.    Where  defend- 

ant was  indicted  for  the  burglary  of  a  store,  committed  in  Febmaiy, 
and  the  only  evidence  against  him  was  that  some  of  the  goods  taken 
from  the  store  were  found  in  July  following,  in  a  trunk  used  jointly  by 
defendant  and  another,  and  that  defendant  was  at  the  store  the  eTening 
before  the  crime  was  committed,  held  that  this  was  not  sufficient  to  jus- 
tify a  verdict  of  guilty,  and,  under  the  instructions  of  the  court,  defeod- 
ant  should  have  been  acquitted.    ISiate  v.  Tilton,  117. 

2.  Procedure:  dependant  cannot  waive  trial  by  jury.    While  in  a 

civil  cause,  either  party  may  waive  a  trial  by  jury,  (Code,  §  2740,)  it  k 
not  possible,  under  section  4^350  of  the  Code,  for  the  defendjant  m  a  crim- 
inal case  to  waive  a  jury  and  submit  to  a  trial  by  the  court  alone.  Soch 
waiver  gives  the  court  no  jurisdiction  to  try  the  cause  without  the  aid 
of  a  jury,  and  a  judgment  of  conviction  rendered  on  such  trial  muj^  be 
reversed.    Seevers,  J.,  dissenting.    State  v.  Carman,  l.^iO. 

3.  Procedure:  change  op  venue:  discretion  op  court.    The  lirraDt- 

ing  of  a  change  of  venue  in  a  criminal  case,  on  the  alleged  ground  of 
excitement  and  prejudice  in  the  county,  rests  in  the  sound  discretion  of 
the  trial  court,  and  an  order  refusing  such  change  will  not  be  disturbed 
unless  an  abuse  of  discretion  is  affirmatively  shown.  State  r.  WilUan^, 
135. 

4. :  opening  statement  to  jury:  abuse  op  privileoe  by  i>i&- 

TRiCT  attorney:  pacts  constituting.  In  this  case,  where  the  dis- 
trict attorney,  in  his  opening  statement  to  the  jury,  presented  a  full  and 
minute  statement  of  the  facts  which  (he  alleged)  he  expected  to  prove 
upon  the  trial,  many  of  which,  however,  he  failed  to  prove,  end  then 
proceeded,  against  defendant's  repeated  but  unavailing  objections,  to 
argue  the  case  fully  upon  such  assumed  facts,  held  that  such  misconduct 
was  highly  prejudicial  to  defendant,  and  that  the  prejudice  was  not 
waived  by  defendant's  replying  to  such  argument;  and  that  a  verdict 
of  guilty,  returned  under  such  circumstances,  and  judgment  thereon, 
could  not  be  sustained.    Id, 

5.  Indictment  por  conspiracy:  several  counts  for  same  opfekse. 

Under  section  4300  of  the  Code,  it  is  allowable  in  an  indictment  for  con- 
spiracy to  state  the  facts  constituting  the  conspiracy  in  different  ways  in 
several  counts.    State  r.  Kennedy,  197. 

6.  ;:  duplicity:  facts  not  constituting.    The  crime  of  conspiracy 

consists  in  the  agreement  to  do  what  is  unlawful,  and,  where  more  than 
one  unlawful  act  is  sought  to  be  accomplished  by  the  same  conspiracy, 
the  facts  relating  to  each  unlawful  act  so  intended  may  be  set  up  in  a 
separate  count  of  the  indictment,  without  making  it  bad  for  duplicity. 
Id, 


7.  :  :  PACTS  constituting.    An  indictment  which  charges  a 

conspiracy  to  do  a  certain  unlawful  act,  and,  after  the  facts  constitnting 
the  conspiracy  have  been  fully  set  up.  charges  also  the  actual  commis- 
sion of  the  crime  sought  to  be  accomplished  by  the  conspiracy,  is  bad  far 
duplicity.    Id. 

8.  Larceny  op  cattle:  verdict  op  guilty:  evidence  to  support. 

Upon  consideration  of  all  the  evidence  in  this  case,  (see  opinion,)  which 
showed,  among  other  things,  the  lai-ceny  of  the  cattle  and  the  defend- 
ant's possession  of  them  soon  thereafter,  but  which,  on  the  other  hand, 
tended  to  show  that  defendant  had  enjoyed  a  good  reputation  for  hon- 
estv,  held  that  the  jury  was  warranted  m  finding  that  defendant  had 
failed  to  explain  his  possession  of  the  stolen  property,  and  to  show  that 
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it  was  honest,  and  that  a  verdict  of  guilty  could  not  be  disturbed  in  this 
court.    State  v.  Hallett,  259. 

9.  Seduction:   indictment  held  sufficient.    Mere  unlawful  sexual 

commerce,  for  a  consideration  paid,  is  not  seduction.  There  must  be 
some  artifice  or  false  promise  by  which  the  virtuous  female  is  induced  to 
surrender  her  person  to  the  accused ;  and  the  indictment  in  thia  case 
(see  opinion)  held  to  allege  facts  sufficient  to  constitute  the  crime,  and 
to  be  good,  also,  against  the  charge  of  dupHcity.  State  v.  Fitzgerald, 
268. 

10.  Procedubb:  bight  to  challbnob  grand  jury.  A  defendant  is  not 
entitled  to  have  an  indictment  against  him  3et  aside  on  the  ground  that 
he  was  not  brought  before  the  court  and  given  an  opportunity  to  chal- 
lenge the  grand  jury,  where  it  appears  that  he  was  under  arrest  at  the 
time,  upon  process  issued  by  a  justice  of  the  peace,  and  that  the  district 
court  had  no  jurisdiction  over  him  to  bring  him  before  it  upon  the  im- 
paneling of  the  grand  jury.    Id, 

11.  Escape  from  jail:  what  constitutes:  consideration  of  by 
jury.  Where,  shortly  after  defendant  was  placed  in  jail,  a  hole  was 
made  in  the  wall  by  some  one,  and  the  defendant  at  the  same  time  left 
the  jail  without  leave,  and  remained  at  liberty  for  a  long  time,  he  may 
properly  be  said  to  have  escaped  from  the  jail;  and  the  court  properly 
instructed  the  jury  that  they  might  consider  this  escape  as  a  fact  in  the 
case.    Id, 

12.  Evidence:  testimony  of  pbosecuting  witness  on  pbbliminary 
examination  :  reproduction  op  pame.  after  his  death,  upon  the 
trial.  Where  the  prosecuting  witness  in  a  criminal  case  has  testified 
upon  the  preliminary  examination,  and  has  afterwards  died,  his  testi- 
mony may  be  reproduced  upon  the  final  trial  by  one  who  heard  it,  and 
is  able  to  give  t1%e  siihstatice  of  all  of  it;  and  to  allow  his  testimony  to 
be  thus  reproduced  is  no  violation  of  section  10,  article  I,  of  the  consti- 
tution, which  provides  that  in  all  criminal  prosecutions  the  accused  shall 
have  a  right  **to  be  confronted  with  the  witnesses  against  him.''  See 
authorities  cited  in  opinion.    Id, 

13.  Seduction:  evidence:  corrobobation  of  pbosecutbix.  Defend- 
ant's confession  that  he  was  ^ilty  of  sexual  intercourse  with  the  pros- 
ecutrix, taken  with  other  evidence  referred  to  in  the  opinion,  held  to  be 
ample  to  corroborate  the  testimony  of  the  prosecutrix,  under  section 
4560  of  the  CJode.    Id. 

14.  Pbocedubb:  dismissal  of  cause:  facts  not  constituting.  Where 
the  district  judge,  mistaking  the  identity  of  a  criminal  cause,  made  a 
memorandum  of  dismissal  in  his  calendar,  and  made  a  verbal  announce- 
ment to  the  same  effect,  but,  before  any  entry  had  been  made  of  record, 
the  judge  discovered  his  mistake,  erased  the  memorandum  and 
announced  that  the  cause  would  stand  for  trial,  held  that  there  was  no 
dismissal  of  the  cause — the  record  alone  being  competent  evidence  of 
the  court's  action,  and  the  judge's  calendar  entries  being  in  the  nature 
of  a  private  memorandum  only.    State  v,  Manlet/y  344. 

15.  Indictment:  need  not  be  signed  by  district  attorney.  It  is  not 
essential  to  the  validity  of  an  indictment  that  it  be  signed  by  the  district 
attorney.    State  v.  Ruby,  61  Iowa,  86  followed.    State  v,  Wilmoth,  380. 

16.  Indictment:  not  aided  by  intendment:  obstruction  of  high- 
way BY  RAILWAY  COMPANY.  Au  indictment  cannot  be  aided  by  intend- 
ment, nor  omissions  therein  supplied  by  construction:  and,  where  the 
acts  charged  may,  under  certain  circumstances,  be  lawful,  and  these  cir- 
cumstances are  not  negatived,  the  indictment  is  insufficient,  even  though 
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it  be  alleged  that  the  acts  char^^ed  were  willfully  and  nnlawfiill^r  dcate. 
So  held  in  ibis  case,  where  the  indictment  charged  defendant  with  the 
obstraction  of  a  highway,  without  alleging  that  the  acts  chained  were 
not  done  in  the  constmction  of  a  railway,  or,  if  so,  that  it  did  not  pat 
the  highway  in  repair  within  the  time  required  by  the  statate.  See  Code 
§  1262.    State  v.  Chicago,  B.  &  P.  R'y  Co,,  508. 

17.  Larceny:  bvidbnob:  possbssion  of  stolen  property.  The  miez- 
plained  possefision  of  stolen  property  shortly  after  the  laroeny  is  eri- 
dence  of  the  guilt  of  the  possessor.    Johnson  r.  Miller^  529. 

18.  Indictment:  axlegation  oj*  time:  evidence  not  LrarnED  by. 
Ordinarily,  the  time  of  the  commission  of  the  offense,  as  stated  in  the 
indictment,  is  not  material;  and  it  is  competent  to  prove  the  commissioii 
of  the  offense  to  have  been  prior  Uiereto,  provided  such  time  U  within 
the  statute  of  limitations.  And  where  tho  indictment  charged  the  com- 
mission of  the  offense  on  a  day  certain,  and  on  other  days  sabseaoeot 
thereto,  the  allegation  as  to  subsequent  days  was  unnecessary,  ana  did 
not  preclude  the  state  from  proving  the  commission  of  the  offense  at  a 
time  prior  to  the  day  certain.    State  r.  Kirkpatrick,  554. 

19.  Lewd  cohabitation:  pacts  not  constituting:  evidence  to 
RiTABLTsii.  While  occasional  acts  of  sexual  intercourse,  secretly 
indulged  in  between  a  man  and  woman  living  in  the  same  house,  osten- 
sibly as  master  and  servant,  do  not  alone  constitute  the  crime  of  lewd 
cohabitation,  (see  State  r.  Marvin,  12  Iowa,  499,)  yet  such  acts,  and  the 
birth  of  a  child  to  the  woman  during  the  existence  of  such  relation,  may 
be  considered  by  the  jury,  in  connection  with  all  the  circumstances  of 
the  case,  in  determining  whether  or  not  the  parties  were  guilty  nnder 
the  statute.    Id, 

20. :  evidencb  considered  and  held  supptcient.    The  evidence 

in  this  case  considersd,  (see  opinion,)  and  held  sufficient  to  support  the 
verdict  of  guilty  of  lewd  cohabitation.    Id, 

21.  Evidence:  bad  moral  character  op  dependant.  Where  the 
defendant  in  a  criminal  prosecution  takes  the  witness  stand  in  his  own 
behalf,  his  bad  moral  character  may  be  shown  in  derogation  of  his  credi- 
biUty.    Code,  §3649.    Id. 

22.  Manslaughter:  excessive  punishment:  what  is  not.  Defendant, 
in  the  day  time,  upon  a  public  street,  and  in  the  presence  of  by-standers, 
to  whom  he  might  have  appealed  for  protection,  was  engaged  in  an 
altercation  with  another,  who,  though  unarmed,  was  his  superior  in  phys- 
ical strength.  He  was  in  danger  of  nothing  more  than  physical  chas- 
tisement, and  this,  it  would  seem,  he  might  have  avoided.  But  he 
resorted  to  the  use  of  his  revolver,  and,  after  inflicting  one  mortal  wound 
upon  his  adversary,  he  followed  him  in  his  flight  and  inflicted  another:— 
lleldy  upon  a  conviction  for  manslaughter,  that  a  sentence  of  six  years 
in  the  penitentiary  was  not  excessive.    State  v,  Fitzsimmons,  656. 

23.  Murder:  evidence  op  other  vicious  conduct  towards  de- 
ceased. Upon  a  trial  for  murder,  where  there  is  evidence  that  would 
justify  a  jury  in  believing  that  the  crime  has  l)een  committed  by  some 
one,  and  there  are  circumstances  which  point  toward  the  defendant  as 
the  guilty  person,  evidence  of  conduct  exhibiring  a  bad  state  of  feeling 
on  the  part  of  defendant  towards  the  deceased  is  admissible.  (See  State 
V.  Moelchen,  53  Iowa,  310);  State  v.  Cole,  695. 

24.  Eviden<5e:  experts  in  toxicology:  competency  op  physicians  ai 
such:  practice  in  trial  and  appellate  courts.  Whether  a  phy- 
sician, by  virtue  of  his  profession  and  experience  as  such  merely,  shonid 
be  idlowed  to  testify  as  an  expert  as  to  indications  of  arsenic  in  tho 
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stomach  of  one  supposed  to  bave  been  poisoned,  quaere;  bat  such  pro- 
fessional experience  must  be  re^rded  as  at  least  some  evidence  of  tho 
witness*  qualification  to  testify.  And  while  the  matter  of  passinff  upon 
expert  qualifications  is  not  one  that  is  sulgect  to  yery  well-aefinea  rules, 
and  something  must  be  left  to  the  discretion  of  the  trial  court,— to  be 
exercised  with  caution  in  cases  of  gravity, — and  while  the  appellate 
court  will,  in  such  cases,  when  satisfied  that  injustice  has  been  done 
through  a  want  of  caution  in  this  respect  by  the  trial  court,  feel  justi- 
fied in  reversing  the  judgment  of  conviction,  vet  where,  as  in  this  case, 
the  defendant  made  no  objection  on  the  trial  to  the  sufficiency  of  the 
evidence  of  tho  qualifications  of  the  expert  witnesses,  the  trial  court 
was  justified  in  presuming  that  he  was  satisfied  with  the  evidence, 
and,  no  manifest  injustice  appearing,  a  reversal  on  this  ground  is  re- 
fused.   Id. 

25.  Proobdxtbb:  instruotiok  as  to  lowbb  gkadbs  of  offensb:  kot 
ALWAYS  NBCES8ABT.  While  it  Is  not  for  the  court  to  weigh  the  evi- 
dence, the  question  whether  there  is  any  evidence  is  always  one  for  the 
court;  and  where  defendant  was  on  trial  for  murder  by  poisoning, 
which  by  statute  is  made  murder  in  the  first  degree,  and  Uiere  was  no 
evidence  upon  which  defendant  could  have  been  found  guilty  of  any 
inferior  ofiense,  held  that  the  court  was  not  required  to  instruct  as  to 
lower  degrees  of  the  crime,  and  that  it  would  not  have  been  justified 
in  so  doing.  (See  opinion  for  cases  cited,  followed,  and  distinguished.) 
Id, 

28.  Qualifications  of  experts:  province  op  court  and  jury.  It 
is  for  the  court  in  the  first  instance,  to  pass  upon  the  qualifications  of  a 
witness,  offered  as  an  expert,  to  testify  as  such,  but,  when  he  has  once 
been  permitted  to  testify,  the  jury  are  the  sole  judges  of  the  weight 
of  his  testimony,  and  they  may  consider,  amon^  other  things,  the  extent 
of  the  witness'  knowledge  as  to  the  special  thing  in  regard  to  which  he 
testifies  as  an  expert,  and,  in  a  proper  case,  they  may  be  justified  in 
disregarding  his  testimony  entirely.    Id, 

27.  Judgment:  imprisonment  for  life  includes  hard  labor. 
Where  the  verdict  was  imprisonment  at  hard  labor  for  life,  a  judgment 
of  imprisonment  for  life  must  under  the  law  be  presumed  to  mean  the 
same  thing:  and  an  objection  by  the  defendant  that  the  judgment  does 
not  follow  the  verdict  cannot  be  sustained.    Id. 

28.  Reduction  of  sentence  on  appeal.  See  Practice  in  Supreme 
Court,  31. 

29.  Appeal  to  supreme  court:  duty  of  court  where  no  errors 
ASSIGNED.    See  Practice  in  Supreme  Court,  88. 

80.  Rape:  consent  given  but  withdrawn:  evidence.  See  Rape, 
1,2. 

DAMAGES. 

1.  Excessive:  power  of  court  to  reduce  upon  motion  for  new^ 

TRIAL.  Where  a  motion  for  a  new  trial  is  based  upon  the  ground  that 
the  damages  found  by  the  jury  are  excessive,  the  court  may  pro^rly 
overrule  the  motion  upon  the  plaintiff's  remitting  a  portion  of  the 
amount  awarded  as  damages.    Di^fy  r.  City  of  Dubuque,  171. 

2.  Wrongful  attachment:  measure  of  damages  on  bond.    See  At- 

tadiment.  2. 

8.  To  LAND  BY  overflow:  measure  of:  evidence.    See  Evidence,  4. 

4.  To  OCCUPANT  of  land  taken  for  highway:  measure  of  depend-* 
BNT  ON  EXTENT  OF  INTEREST.    See  Highway,  1. 
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5.  Fob  Kuisakcb:  limitbd  to  ttmb  op  existbhcb.    See  Nus 

6.  :  TiTLB  to  lahd  ArFBCTRD  BT.    See  Naisanoe,  6. 

7.  Fob  qubstions  belatino  to  damages  fob  bight  of  way  fok  bail- 

BOAD8.    See  BailroacU,  2, 6,  7,  9, 10, 11, 12, 18, 18, 19.  20,  21,  26. 

8.  Exbmplabt:   not  allowed  without  malice  bhowv.     See  Biii- 

roads,  17. 

DEED. 

1.  Absolute  on  face:  byidenoe  to  show  that  it  is  MORTGAeE  nr 

fact:  degbee  of  pboof  bequibed.    See  Evidence,  11. 

2.  Bt  shebiff  to  one  not  pubchabeb:   obantee'b  DrrERsar  pbb- 

SUMED.    See  Judicial  Sale,  2. 

3.  QuIT-CLAIM:  CHABOES  PUBCHASEB  with  notice  of  ADTBB8B  BIGHTS. 

See  Title,  4. 

DEMAND. 

1.  Fob  pbopebtt  pubchasbd  fob  futubb  dbuybbt:  effect  of  oh 

TIME  OF  dbliykrt.    See  Sale,  3. 

DEMURRER. 

1.  Pbacticextpon:  exception  to  bulino  on:  what  sufficibnt.  An 
exception  taken  to  a  ruling  upon  a  demurrer  is  sufficient  to  save  the 
point  involved,  without  also  excepting  to  the  final  judgment  rendered 
in  the  case.    Jordan  r.  Kavanaugh,  152. 

WAIVEB  OF  exceptions  BY  PLEADING  OTEB:  FACTS  HOT  COH- 


8TITXTTING.  Where  a  defendant,  after  his  demurrer  has  been  oyerra^ted, 
answers  the  allegations  of  the  petition,  he  waives  whatever  exceptions 
he  may  have  taken  to  the  ruling  upon  the  demurrer;  but  if,  before  ma], 
he  withdraws  his  answer,  and  relieves  plaintiff  of  the  burden  of  prorinic 
his  petition,  he  will  be  restored  to  his  former  standing,  and  may  then 
have  the  benefit  of  his  exceptions.    Id. 

3.  Amendment  aftbb  submission:  notice  to  opposite  pabtt:  pbac- 

TfCE.  After  a  demurrer  has  been  submitted,  an  amendment  thereto 
should  not  be  allowed  until  the  submisson  has  be^i  set  aside,  as  the 
party  whose  pleading  has  been  assailed  has  a  right  to  be  heard  upon  the 
questions  raised  by  the  amendment;  but  where  it  appears  from  the  re- 
cord that  the  submission  was  practically,  if  not  formally,  set  ande,  and 
tbat  the  adverse  part^  had  an  opportunity  to  be  heard  on  the  amend- 
ment, an  order  sustainmg  the  demoher  as  amended  will  not  be  reversed 
on  account  of  the  alleged  irregularity,  Poweshiek  County  v.  Cass 
County,  244. 

4.  Appeal  fbom  bulino  on:  not  allowed  to  one  not  pbbjudiced. 

See  Appeal,  8. 

5.  Waiver  bt  pleading  oyeb:  facts  not  amounting  to.    See  Plead- 

ing, 3. 

6.  Practice  on:  allegations  of  assailed  pleading  alone  to  bb 

coNsiDEBED.    See  Practice,  8. 

7.  To  PETITION  IN  equity:  some  belief  due:  demubbeb  oyebbuled. 

See  Practice,  17. 
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DEPOSITION. 

1.  Adoption  bt  witnb88  of  answbbs  kadb  m  prior  bxamikatiost^ 

COMPBTSNCT  OP:  OBJECTION  TOO  LATB.    See  £yidence,  1, 2. 

2.  Secondary  byidenob  in,  no  ground  being  shown,  8upprb88bd. 

See  Evidence,  3. 

8.  Taken  in  former  action:  comfetenct  as  between  privibs  See 
Evidence,  25. 

DISTRICT  ATTORNEY. 

1.  Opening  statement  TO  jurt:  abuse  of  priyilbge.    See  Criminal 

Law,  4. 

2.  Need  not  sign  indictments.    See  Criminal  Law,  15. 

DOMESTIC  RELATIONS. 

1.  LiABILITT  of  father  for  NBCE8SARIES  FURNISHED  ADULT  DAUGHTER 

LIVING  AT  HOME.  A  father  id  not  legally  liable,  either  at  common  law 
or  by  statute,  for  necessaries  fmmished  an  adult  but  unmarried  daughter, 
at  her  request,  though  the  daughter  be  still  living  wiUi  her  father  as  a 
member  of  his  family,  and  thougrh  the  necessaries  be  furnished  with  the 
knowledge  of  the  father,  and  without  any  objection  on  his  part  The 
rule  appHed  in  this  case  to  services  rendered  by  a  physician  to  a  daugh- 
ter in  her  last  illness.    Adams,  J.,  dissenting.    Blachley  r.  Ldha,  22. 

2.  Gratuitous  support  of  child:  facts  constituting.    Where  plaint- 

iff took  and  agreed  to  care  for  an  infant  child  of  defendant  for  an  indefi- 
nite time,  for  no  other  compensation  than  the  society  and  services  of  the 
child,  and,  after  some  eight  years,  she  volunttuily  gave  the  diild  up  to 
defendant,  with  the  understanding  that  the  contract  was  at  an  end,  and 
made  no  claim  for  compensation  till  more  than  a  year  afterwards,  held 
that  she  could  not  recover.    Young  o.  Heater^  668. 

DOMICILE. 
See  Residbnce. 

DOWER. 

1.  In  school  lands  under  contract:  subsequent  purchasers  with- 

out notice.  Purchasers  of  school  lands  from  the  patentees  of  the  state 
are  not  chargeable  with  notice  of  the  records  of  the  school-fund  commis- 
sioner relating  to  contracts  prior  to  the  patents;  and  where  such  pur- 
chasers have  had  no  actual  notice  of  facto  entitiing  the  widow  of  a  con- 
tractor with  the  school-fund  commissioner  to  a  dower  interest  in  the 
lands,  her  claim  for  dower  as  against  them  must  be  denied.  Bohinson 
c .  HaguBj  273. 

2.  "Rights  of  dower  and  inheritance"  dobs  not  includb  home- 

stead RIGHT.    See  Husband  and  Wife,  2. 

ELECTION. 

1.  Caitvassing  yotbs:  rbmbdt  against  officbrs  refusing.  The 
county  supervisors  may  be  compelled  by  mandamus  to  perform  their 
duties  as  a  canvassing  board,  but  it  is  not  believed  that  an  action  for 
damages  will  lie  for  the  non^p^ormance  of  such  duties.  Jayne  t. 
Drorhaugh,  711. 
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EMINENT  DOMAIN. 

1.  Right  of  way  to  hinbral  lands:  public  highway:  act  PBOTion^o 
FOR  NOT  UNCONSTITUTIONAL.  A  poad  or  way  established  ander  diaf>- 
ter  34,  laws  of  1874,  over  the  land  of  another,  to  connect  a  mine  or  qoarry 
with  a  railroad  or  highway,  is  a  f)uhlie  way,  iu  the  sense  that  the  poblic 
may  use  and  enjoy  it  in  the  way  in  which  roads  and  highways  are  ordi- 
nanly  nsed  by  it,  and  that  the  mine-owner  who  procures  it  to  be  estab- 
lished must  use  the  special  privilege  which  the  act  confers  on  him  in 
such  manner  as  not  to  destroy  this  right  of  the  public,  or  prevent  its 
enjoyment.  It  follows,  therefore,  that  said  act  is  not  in  conflict  with 
those  provisions  of  the  constitntion  of  the  United  States,  and  of  the  e^ate 
of  Iowa,  which  prohibit  the  appropriation  by  law  of  private  property  to 
private  use.    Phillips  v,  Watson,  28. 

PBTTATB  BIGHTS  OF  LAND-OWNBR  BXTINOUI8HBD  BY  CONDKV- 


NATION.  The  owner  of  land  over  which  a  public  way  is  established,  nnder 
chapter  34,  acts  of  1874,  from  a  mine  to  a  railroad  or  highway,  most  be 
presumed  to  be  compensated  for  his  damages  by  an  award  of  the  com- 
missioners, from  which  he  does  not  appeal,  and  thereafter  his  right  to  use 
the  way  thus  established  is  no  greater  than  that  of  any  other  d^zen; 
and  the  fact  that  he  is  thus  cut  off  from  utilizing  mineral  lands  of  his 
own,  is  no  ground  for  the  interference  of  equity  by  injunction  to  restrain 
the  use  of  the  way  for  the  purpose  for  which  it  was  established.    Id. 

3.  :  INJUNCTION    TO    BB8TRAIN    USB   OF!    NOT   ALLOWBD    WHEBB 

THBRB  IS  RIGHT  OF  APPBAL.    See  Injunction,  1. 

4.  For  condemnation  of  bight  of  way  for  railroads.   See  Railroads. 

EMPLOYER  AND  EMPLOYE. 

1.  Risks  assuhbd  bt  bmplotb:  dbfbctivb  machinbbt:  nbgugekcb. 
See  Negligence,  2. 

ESCAPE. 

1.  Froh  jail:  facts  constituting:  considebation  of  by  jubt.  See 
Criminal  Law,  11. 

ESTATES  OP  DECEDENTS. 

1.  Administration:  wife^s  bight  to  not  absolute:  disobbtion  of 
COUBT.  While  there  are  no  restnotions  or  limitations  in  the  statute 
upon  the  right  of  a  wife  to  administer  upon  the  estate  of  her  husband, 
yet  that  right  cannot  be  regarded  as  absolute,  for  she  may  be  insane  or 
otherwise  incompetent,  and  something  must  be  left  to  the  discretion  of 
the  court.    Estate  of  O'Brien,  622. 

2. :  granting  of  to  non-residents:  denial  to  non-besident 

wife.  While  the  statute  does  not  in  terms  forbid  the  appointment  of 
a  non-resident  administrator,  yet  the  reason  and  policy  of  the  law  are 
against  it,  and  from  a  consideration  of  collateral  statutes  it  would  stem 
that  the  legislature  did  not  contemplate  such  appointment;  but  in  this 
case,  where  letters  had  already  been  granted  to  the  resident  mother  of 
the  deceased,  held  that  the  court  rightly  refused  to  remove  the  mother, 
and  to  appoint  in  her  stead  the  non-resident  wife.    Id. 

8.  Right  of  set-off  as  against  dbmand  of  Admihistbatob:  bight 
LIMITED.    See  Set-offy  1. 

i,  EZECUT0R*8    DEED   AS    EYIDENCB  OF  TITLE:    WHAT   FACTS   MUST  BB 

SHOWN  AS  FOUNDATION.    See  Title,  3. 
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5.  CONYETANGE  OF  BEAL  ESTATE  BY  PERSONS  CLAIMING  TO  BE  WIDOW 
AND  HEIBS:  BECITAL8  NOT  CONCLUSIVE.     Hee  Title,  2. 

ESTOPPEL. 

1.  PaBTT  ADVOCATING  A  POINT  OP  LAW  NOT  BOUND  THEBEBT.     Where 

the  plaintifF  in  the  action  last  above  named  (see  p.  188.)  afterwards 
brought  another  action  against  the  several  independent  districts,  based 
npon  the  same  cause,  and  the  independent  districts  appeared  and 
pleaded  the  jud^ent  in  the  former  action  in  bar,  whereupon  plaintiff 
withdrew  its  action  and  suffered  judgment  to  be  rendered  against  it  for 
costs,  held  that  the  position  taken  by  the  defendants  was  a  mere  legal 
position,  as  to  the  soundness  of  which  plaintiff  was  as  well  able  to  judge 
as  they,  and  that  it  did  not  estop  them  from  denying  their  liability  upon 
the  judgment,  in  a  subsequent  action  brought  to  enforce  the  same. 
I>i8t.  Twp.  of  Clay  v.  Ind.  Diet,  of  Buchanan,  188. 

2.  Of  wife  TO  dent  husband's  ownebship  of  land:  fraudulent 

CONVEYANCE.  Where  a  wife,  by  her  acts  and  declarations,  held  out 
that  her  husband  was  worthy  of  credit  by  reason  of  his  ownerehip  of  the 
lands  in  question,  thus  inducing  nlaintiff  to  give  him  credit  and  to  ren- 
der services  under  a  contract  witn  him,  held  that  she  could  not  after- 
wards take  a  deed  from  her  husband  for  the  land,  and,  in  an  action  by 
plaintiff  to  subject  the  land  to  the  payment  for  the  services,  be  heard  to 
dsdm  that  the  husband  was  not  the  owner  of  the  lands,  but  that  he  Qierely 
held  the  legal  title  in  trust  for  her.  HendershoU  v.  Henry,  744.  Com- 
pare Bennei  v.  Strait,  620. 

3.  Of  church  to  plead  want  of  incorporation.    See  Corporations,  4. 

4.  By  judgment  must  be  mutual.    See  Pormer  Abjudication,  3. 

EVIDENCE. 

1.  By  deposition:  adoption  by  witness  of  answers  made  in  prior 
EXAMINATION :  COMPETENCY  OF.  Where  a  witness,  whose  deposition 
was  taken  upon  written  interrogatories,  was  asked  whether  his  answers 
to  questions  asked  him  upon  a  former  examination  as  garnishee,  which 
answers  were  placed  in  ms  hands,  were  correct,  to  which  he  replied  that 
they  were,  with  some  few  corrections,  which  were  made,  and  the  an- 
swers were  then  made  a  part  of  the  deposition,  held  that  the  evidence 
thus  introduced  and  adopted  was  not  vulnerable  to  the  objection  that  it 
was  incompetent.    Bixhy  v.  Carakaddon,  164. 

OBJECTION  TOO  LATE.    In  the  case  last  named,  an  ob- 


jection to  the  testimony,  on  the  ground  that  it  was  not  proper  cross- 
examination,  should  have  been  made  by  proper  exception  at  the  time 
the  deposition  was  taken,  or  by  motion  to  suppress,  filed  within  the  time 
prescribed  by  section  3757  of  the  Code.  Such  objection  made  upon  the 
introduction  of  the  deposition  came  too  late,  and  was  properly  over- 
ruled.   Id. 

Secondary  by  deposition:  depositiok  suppressed.  Where  the 
witness  in  a  deposition  testified  to  the  contents  and  substance  of  the 
records  of  a  court,  without  proof  of  the  loss  or  destruction  of  the 
records,  the  deposition  was  properly  suppressed.  Kellam  v.  MeAlpine, 
251. 

Damages  to  land  by  overflow:  measure  of.  Where  land  bear- 
ing growing  crops  is  damaged  by  reason  of  an  overflow  caused  by  an- 
other's wrong,  the  true  measure  of  such  damages  is  the  difference  be- 
tween the  vtuue  of  the  premises  immediately  Sefore  the  overflow,  and 
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the  value  of  the  same  immediately  thereafter— the  grommg  crops  bdog 
regarded  aa  a  part  of  the  realty;  and  it  was  error  in  sach  a  ease  to 
allow  plaintiff  to  testify  how  much  com  he  thoufrht  the  overflowed  bud 
would  have  produced,  and  how  much  it  would  have  been  worth  per 
acre,  basin^r  his  estimates  upon  the  crops  raised  by  him  <m  other  laod. 
Drake  v.  C,  B.  I.  dt  P.  R'y  Co,,  302. 

5.  Ebromeous  adhibsion  of:   error  withoitt  prbjudick.    The  ad- 

mission of  evidence  which  was  immaterial  and  incompetent  is  do 
ground  for  reversal,  where  it  appears  that  the  evidence  so  entmeoody 
admitted  could  have  wrought  no  prejudice  to  appellant.  Holt  t. 
Broum,  319. 

6.  Statutb  of  frauds:  objection  too  late.    The  objection,  made  for 

the  first  time  in  the  ar^ment  in  this  court,  that  certain  evidence  ad- 
mitted on  the  trial  was  inadmissible  under  the  statute  of  frauds,  whicfa 
was  not  pleaded  as  a  defense,  comes  too  late,  and  cannot  be  consid- 
ered.   Id,  • 

7.  Parol  to  enulbob  wbitten  contbact:  dboreb  op  pboop  bb- 

QUIRED.  Where  it  is  sought  in  an  action  at  law  to  enlarge  a  written 
contract  b^  a  subsequent  parol  contract,  the  rule  applicable  to  jorv  imU 
prevails,  vis.,  that  the  issues  are  to  be  determincK)  by  a  pre^nderanee 
of  the  evidence;  and  an  instruction  to  the  effect  that  plfuntiff  mnit 
establish  the  enlargement  of  the  contract  by  evidence  *'  dear,  satisfac- 
tory, and  not  made  up  of  mere  loose  and  random  statements,"  was  as 
favorable  for  defendant  as  he  could  demand.  The  rule  in  equity,  where 
it  is  sought  to  show  that  a  deed  absolute  on  its  face  is  in  fact  a  mort- 
gage, and  in  like  cases,  is  different.    See  cases  cited  and  distinguished. 

8.  Admissiok  of:  erbob  without  prejudice.    Where  under  Uie  in- 

sihructions,  to  which  no  exception  was  taken,  the  jury  must  have  fooiui 
for  the  deifendant,  the  plaintiff  could  not  have  been  prejudiced  by  eW- 
dence  which  tended  only  to  diminish  the  amount  of  his  recovery,  in 
case  there  had  been  a  verdict  for  him.    Chambers  v,  Oraut,  342. 

9.  Admission  of:  error  without  prejudice.     The  admission  of  eri- 

deuce  which  ought  to  have  been  excluded  is  no  ground  for  revenal 
where  the  evidence  was  immaterial,  and  could  not  have  prejudiced  the 
appellant.    Curl  v.  C.  E,  L  dt  P.  B'y  Co.,  417. 

10.  Opinion  excluded.  Where  the  action  was  based  upon  the  alleged 
wrongful  expulsion  of  plaintiff  by  the  conductor  from  defendant's 
train,  the  testimony  of  the  conductor,  that  he  thought  he  gave  plaintiff 
time  enough  to  get  the  money  to  pay  Ms  fare,  was  mere  matter  of  opin- 
ion, and  was  properly  excluded.    Id, 

11.  To  SHOW  THAT  DEED  IS  MORTQAGC:  DEGREE  OF  REQUIRED.  Whcre 

one  seeks  to  disturb  the  title  of  another  who  holds  under  a  deed  abeo- 
lute  unon  its  face,  by  showing^  that  the  deed  is  in  fact  a  mortgage,  he 
must  do  so  by  evidence  that  is  clear  and  satisfactory.  Knight  v.  Mc- 
Cord,  429. 

12.  Preponderance  of:  what  constitutes:  instbuctiok.  There  m 
no  material  differmce  between  "the  preponderance  of  the  evidence* 
and  **tbe  fair  preponderance  of  the  evidence;  '*  and  by  either  phiaae  is 
meant  simply  the  greater  weight  of  evid^ce;  and  it  was  error  to  in- 
struct the  jury  that  by  the  preponderance  of  evidence  is  meant  "t^ti- 
mony  of  such  superior  weight  and  convincing  force  as  satisfies  the  mind 
of  its  truth."    Bryan  r.  C,  R,  L  iSt  P.  R'yCo,,  464. 

13.  Action  fob  pebsonal  abuse:  burden  of  proof  as  to  mattbb of 
DEFENSE.    In  an  action  for  damages  on  account  of  personal  abuse,  the 
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? plaintiff  need  not  proTe  that  he  gave  no  reasonable  caase  or  {>rovocation 
or  the  abuse  complained  of.  Such  cause  or  proTOcation,  if  it  exists,  is 
matter  of  defense,  and  the  burden  is  upon  the  defendant  to  establish  it. 
Id. 

14.  ADifissiON  of:  erbob  withoxtt  prejudice.  The  erroneous  admis- 
sion of  evidence  is  no  ground  for  reversal,  where  the  appellant  could  not 
have  been  prejudiced  by  the  evidence  so  admitted.  State  v,  McCaffrey, 
479. 

15.  Location  of  post-offices:  judicial  notice.  Courts  do  not  take 
judicial  notice  of  the  location  of  post-offices,  nor  of  the  character  of  the 
mail  communications  between  them.    Ferrier  v,  Starer,  484. 

16.  Facts,  not  conclusions,   to  be  stated:    exception  to  rule. 

While  a  witness  may  not  be  allowed  to  testify  to  conclusions,  yet  if,  in 
the  introduction  of  his  testimony,  he  incidentally  states  a  conclusion 
necessarjr  to  a  clear  understand ingr  of  the  facts  which  he  is  about  lo 
state,  this  will  not  be  regarded  as  a  violation  of  the  rule.  HoadUy  v. 
Hammond,  599. 

17.  Not  nncATEBiAL  because  weak.  The  fact  that  evidence  bears  with 
little  weight  and  remotely  upon  the  issues  is  no  ^ound  for  excluding  it 
as  irrelevant  and  immaterial .  It  is  sufficient  if  it  clearly  tends  to  sup- 
port the  claim  of  the  party  ofiPering  it.    Id. 

18.  Exclusion  of:  ebbob  without  pbejudicb.  The  erroneous  exclu- 
sicm  of  an  answer  made  by  a  witness  is  no  ground  for  reversal,  where 
the  record  shows  that  the  fact  stated  in  such  answer  was  established  by 
other  testimony.    Id, 

19.  Pabol  to  contbadict  bill  of  laddto.  Where  defendant,  upon  the 
receipt  for  shipment  of  certoin  goods  from  plaintiff,  gave  him  a  bill  of 
lading  therefor,  which  stated  that  the  goods  were  to  be  shipped  to  Ooun- 
dl  Bluffs — ^the  end  of  defendant's  road,  it  was  incompetent  for  the 
plaintiff  to  testify  that  he  made  an  oral  contract  with  defendant's  agent 
at  the  place  of  shipment  to  transport  the  goods  to  Omaha,  a  point  be- 
yond the  terminus  of  defendant  s  road.  Hewett  v.  C,  B.  <t  Q.  R'y 
Co.,  611. 

20.  Of  CU8T0K  TO  explain  deliyebt  of  beceipt.  Where  it  became 
material  to  determine  whether  a  certain  car  was  delivered  by  defendant 
to  a  subsequent  carrier  on  the  13th  or  14th  day  of  the  month,  and  a 
receipt  of  the  subseouent  carrier  for  the  car  was  introduced,  which  was 
dated  the  11th,  but  tne  evidence  showed  that  it  (the  receipt)  was  not  in 
fact  delivered  until  the  14th,  and  defendant's  yard-master  testified  that 
the  car  was  actuallv  delivered  on  the  afternoon  of  the  13th,  held  that 
it  was  error  to  exclude  evidence  offered  by  defendant  to  prove  that,  by 
the  custom  of  the  companies,  receipts  for  cars  received  in  the  afternoon 
and  evening  were  not  delivered  until  the  next  morning.    Id. 

21.  Hbabsat.    Statements  made  to  plaintiff's  agent  by  an  agent  of  a  subse- ' 
guent  carrier,  as  to  the  fact  that  the  car  in  question  had  not  arrived  at 
its  destination  at  a  certain  time,  were  not  competent  to  bind  defendant 
as  to  the  time  when  the  car  was  delivered  to  the  subsequent  carrier,  and 
should  have  been  excluded  as  mere  hearsay.    Id, 

22.  Pabol  to  contbadict  wbitino:  when  allowed.  It  is  competent  to 
show  that,  after  the  execution  of  a  chattel  mortgage,  the  mortgagee 
gave  the  mortgagor  permission  by  parol  to  sell  the  mortgaged  property. 
It  is  only  prior  or  contemporaneous  parol  agieements  that  are  held  to  be 
merged  in  the  writing.    Walker  v.  Camp,  627. 
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28.  Of  ooktbbsation:  substancb  of  buffictskt.  Where  a  witncnis 
called  upon  to  relate  a  convenuUioD,  it  k  not  often  that  he  is  aUe  to  re- 
peat the  words  used,  but  he  may  give  the  sabstanoe  of  them;  and  rad 
testimony  is  not  generally  to  be  esdaded  as  the  oonclosions  of  the  wii- 


24.  CoirrBACT :  action  on  :  proof  of  pebformancb  by  puLn^iFF:  wmw 
NOT  BBQuntBD.  In  an  action  for  the  failure  to  perform  a  contract  be- 
tween plaintiff  *8  assignor  and  defendant,  where  plaintiff  aHe^  that 
his  assignor  had  performed  all  the  conditions  of  the  contract  on  his  pait, 
which  ^legation  the  defendant  denied,  held  that,  while  the  harden  of 
proof  was  on  the  plaintiff  as  to  such  performance,  yet  he  was  not  re- 
quired to  prove  the  performance  of  such  portions  of  the  contract  as  weie 
executed  by  the  contract  itself.    Atkins  v.  Anderson^  729, 

25.  Deposition  in  fobiibr  action:  compbtbnct  of  ts  this.  Where  the 
same  Question  was  in  issue  in  a  former  action  between  the  defendant 
and  plaintiff  *s  assignor,  the  deposition  of  the  assignor,  taken  and  i»ed 
in  that  case,  was  competent  evidence  in  this.    Id. 

26.  Pabol  not  admissiblb  to  pboyb  icattbb  OF  RBCOBO.  See  Abate- 
ment, 1. 

27.  To  ESTABLISH  TITLE  BY  ADYEBSB  POSSESSION.  See  Advcrso  Poes»- 
ion,  1. 

28.  To  ESTABLISH  AGENCY.    See  Agency  and  Agent,  1. 

29.  Cebtifyino  to  supbemb  coubt:  "submitted"  equiyalkht  to 
OFFEBBD.    See  Appeal,  6. 

30.  Identification  of  in  bill  of  exceptions.  See  Bill  of  Exceptions,  2. 

81.  Of  negliqence  of  city  in  cabe  of  stbebt.  See  Cities  and  Towni, 
6,8. 

82.  Of  TIlfSLY  ACCEPTANCE  OF  OFFER  BY  LETTEB:  BUBDEN  OF  FBOOF. 

See  Contract,  8. 

88.  To  BBFOBic  WBiTiNG  ON  OBOUND  OF  MISTAKE.  See  Contract,  14;  Con- 
veyance, 1. 

84.  Of  burolaby  and  larcbny:  possession  of  stolen  goods.  See 
Criminal  Law,  1,  17. 

85.  To  OVERCOME  PBOOF  OF  GOOD  BEPUTATION  OF  DEFENDANT  IN  IKDICT- 

MENT. '  See  Criminal  Law,  8. 

36.  Use  of  testimony  of'  pbosecutino  witness  afteb  bis  death: 
CONSTITUTIONAL  LAW.    See  Criminal  Law,  12. 

87.  Seduction:  cobbobobation  of  pbosecutbix.  See  Criminal  Law,  13. 

88.  Of  coubt^s  action:  calendab  bntbibs  abe  not.  See  Cnmtoal 
Law,  14. 

89.  Not  limited  by  allegation  of  time  in  indictment.  See  Ciizniitf' 
Law,  18. 

40.  Of  lewd  cohabitation.    See  Criminal  Law,  19,  20. 

41.  Of  bad  moral  chxracteb of  defendant  in  indictment:  whkkit 
MAY  BE  SHOWN.    See  Criminal  Law,  21. 

42.  Of  vicious  conduct  on  pabt  of  accused  towabd  deceased  ih  cas* 
OFMUBDBB.    See  Criminal  Law,  28. 
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43.  Ov  EXFBBT8  IN  TOZiooLOOT:  couFBTBNOT  OF  PHT8ICIAN8.  See  Crim- 
inal Law,  24. 

44.  Of  levy  of  kxecxttion:  what  is  competent.    See  Ezecation,  3. 

45.  Of  C0N8PIKACT  to  cut  out  kobtoagb  likn  by  tax  deed.  See 
Fraud,  1. 

46.  Of  fraxtdulbnt  TKAiirsFBR  OF  GOODS.  See  Fraudulent  Conveyance, 
1,3.4. 

47.  Of  fraudulent  conveyance  of  land.  See  Fraudulent  Convey- 
ance, 5. 

48.  Impeachment  OF  witness:  legal  effect  of:  htstbuction.  See 
Intttruction,  8. 

49.  Of  judgment:  what  is  competent.  See  Judgment  and  Decree, 
2,6. 

50.  In  action  against  alleged  conspibators  fob  malicious  prose- 
cution on  GROUND  of  larceny:  an.imus:  declarations  of  co- 
CONSPIBATOBS:  PBOBABLE  CAUSE.    See  Malicious  Prusecution. 

51.  Error  IN  admitting:  not  cured  by  instructions.  See  Malicious 
Prosecution,  5. 

52.  Newly-discovered  as  ground  for  new  trial:  rules  relating 
TO.    See  New  Trial,  2. 

53.  Of  partnership:  to  prove  and  disprove.    See  Partnership,  4, 5. 

54.  Indbntification  of  an  appeal.    See  Practice  in  Supreme  Court,  44. 

55.  As  to  damages  for  right  of  way  for  railroads.  See  Railroads, 
4, 10, 11,  20. 

56.  Of  bape:  what  sufficient.    See  Rape,  1. 

57.  To  establish  title  to  real  estate  as  between  father  and  son 
bearing  same  name.    See  Title,  1. 

58.  Of  title  to  real  estate  from  one  deceased:  what  is  incompe- 
tent: POINTS  TO  BE  established.    See  Title,  2, 3. 

EXCEPTION. 

1.  To  RULING  ON  demurrer:  WHAT  SUFFICIENT:  WAIVER  BY  PLEADING 

OVER.    See  Demurrer,  1, 2. 

2.  To  SINGLE  CONCLUSION  OF  law:  SUFFICIENTLY  SPECIFIC.     ScQ  Prac- 

tice,!. 

EXECUTION. 

1.  mutual:  duty  of  SHEBIFF  to  set  OFF  ONE  AGAINST  THE  OTHEB:  EF- 
FECT OF  ATTOBNEY^s  LIEN.  Where  a  cause  involved  two  counts,  and 
judgment  was  rendered  for  plaintiff  on  one  count  and  for  defendant«on 
the  other,  and  execution  was  issued  on  both  judgments,  it  was  the  right 
of  one  of  the  execution  debtors  to  have  the  execution  in  his  fovor  ap- 
plied on  the  execution  against  him,  notwithstanding  such  application 
would  defeat  an  attomey*s  lien  filed  against  the  judgment  against  him. 
Tifany  v.  Stewart,  60  Iowa,  207,  followed.     Watson  v.  Smith,  228. 
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2.  DUTT  OF  OFFICER  TO  LBVT  ON  DEBTOR'b  PROPKBTT:    DISCLAIMER  BT 

dbbtob:  effect  of.  It  is  the  doty  of  an  officer  having  an  execntion 
to  levy  upon  the  debtor *8  property,  as  proTided  in  section  3055  of  the 
Code,  and  he  is  not  required,  upon  a  mere  diselaiiner  by  the  debtor  of 
any  interest  in  the  property,  to  postpone  the  leyy  and  institnte  an  in- 
quiry as  to  the  trutn  or  the  statement.  So  held  in  an  action  by  a  tliod 
party  to  recover  the  property  from  the  officer.  How  the  execttiion 
plaintiff  might  be  affected  by  such  disclaimer,  if  made  to  himself  in- 
stead of  to  the  officer,  or  how  he  mi|rht  be  affected  if  the  debtor,  at 
the  time  of  the  seizure,  informed  the  officer  that  the  property  bdonged 
to  some  third  party,  quasre.     WeH  v.  8L  John^  287. 

3.  Levy:  what  is  competeih'  evidence  of.    The  proper  and  best  eri- 

dence  of  what  an  officer  has  done  under  an  ezecntaon  is  the  written  re- 
turn made  by  the  officer  thereon,  as  required  by  sections  3037,  WH  of 
the  Code;  and,  in  the  absence  of  a  showing  that  a  return  has  been 
made  upon  the  original  execution  and  that  it  has  been  lost,  or  cannot 
be  produced,  a  levy  thereunder  cannot  be  proved  by  a  copy,  nor  l^pt- 
rol.    Id, 

4.  Not  abakdorbd  bt  pb^matxtbe  issue  of  8Ecoin>  ksscuttov.  Wliere 

a  levv  has  been  made  under  an  execution  regularly  issued,  the  mere  ir- 
regular issuance  of  a  second  execution,  before  the  return  of  the  fiist 
one,  is  not  of  itself  sufficient  to  estabhsh  an  abandonment  oi  the  iery. 
Id, 

6.  Upon  void  judokent:  void.  An  execution  issued  npon  a  -wmd  jadfr- 
ment  is  itself  void,  and  confers  no  right  upon  tJie  sheriff  to  hold  prop- 
erty seized  under  it  Campbell  v.  IVilliams,  39  Iowa,  646,  followed. 
Balm  V.  Nunn,  641. 

6.  Sale  of  excess  of  land  used  as  hqmbstead.    See  Homestead,  1. 

7.  Sale:  amount  of  bond  re<2UIRED  to  stay  bt  injunction.    See  In- 

junction, 3. 

8.  Indemnifying  bond:  action  on  by  mortoaoob  of  exempt  po- 

SONAL  PROPERTY  SEIZED  AND  SOLD.     ScC  Mortgage,  3. 

9.  BXPLEVIN  OF  PROPERTY  LEVIED  UPON :  NOTICE  OF  OWNERSHIP:  FACTS 

■HTITLIN0  TO  BEOOVERY.    Scc  Replevin,  1, 3. 

EXECUTOR. 
See  Administration. 
Administrator. 
Estates  of  decedents. 

EXEMPLARY  DAMAGES. 

1.  Not  aIiLOWED  xtnlbss  malice  shown.    See  Railroads,  17. 

EXPERT  WITNESSES. 

See  Witnesses,  1, 3. 

FORECLOSURE. 

1.  Of  mortgage:  jurisdiction:  venue.    See  Mortgage,  5. 

2.  Of  mortgage  to  trustee  for  bond-holders:  biddino  ih  TSOf 

ERTY  BY  TRUSTEE.    See  Mortgage,  6. 


INDEX.  795 

FORMER  ADJUDICATION. 

1.  Facts  hot  cokstitutino:  effect  of  apfeariko  and  defekdino. 

Where  in  the  last  case  named  (see  p.  188)  the  action  was  brought 
a^inst  the  defunct  district  township,  and  the  independent  districts, 
without  beinjgr  made  defendants,  appeared  by  counsel  and  resisted  the 
action,  but  judc^ment  was  nevertheless  rendered  against  the  defunct 
district,  such  jnoffment,  void  as  being  against  a  defunct  defendant,  did 
not  bind  the  independent  dibtricts  which  resisted  it  Diat.  Twp.  of 
Clay  V,  Ind.  Diet,  of  Buchanan^  18rf. 

2.  BiiTDB  OHLY  parties  akd  pbitibs  A 8  TO  POINTS  iNTOLVED.   Where 

one  was  not  a  partv  to  an  action,  but  contributed  money  to  aid  in  its 
defense,  but  no  such  relation  existed  between  her  and  the  defendants  as 
to  authorize  them  to  defend  the  suit  for  her  benefit,  the  judgment  ren- 
dered in  such  action  does  not  bind  her,  especially  as  to  a  point  not  in- 
volved in  that  action.    Goodnow  v.  Litclyfield^  275. 

3.  BsTOPPELS  BT  KUST  BE  HUTTTAL.    Estoppcls  by  judgment  must  be 

mutual,  and  where  one  party  to  an  action  is  not  oound  by  a  former 
adjudication,  the  other  cannot  be.    Id, 

4.  Facts  constituting:  coUiATEBAii  attack.     In  a  former  action  be- 

tween these  parties,  a  decree  was  entered  which  by  its  terms  includes 
and  is  decisive  of  the  question  in  this  case.  But  defendant  claims  that 
it  should  not  be  bound  by  the  decree,  because,  in  so  far  as  it  includes 
the  Question  herein  involved,  it  exceeds  the  relief  asked  in  the  case  in 
whicn  it  was  rendered: — Held  that  the  claim  could  not  be  sustained — 
the  decree  being  at  most  irregular,  and  not  subject  to  attack  in  a  col- 
lateral proceeding.    McCrillis  v.  Harrison  Co,^  592. 

5.  What  facts  established  bt.     Where  the  court  finds  that  "the 

equity  of  the  case  is  with  Uie  ^aintiff,*'  and  renders  its  decree  accord- 
ingly, this  is  equivalent  to  finding  that  the  allegations  of  the  petition 
are  true,  at  least  so  far  as  necessary  to  entitle  plaintiff  to  the  relief 
awarded.    Benson  v.  Conners,  670. 

6.  In  indivisible  action  fob  change  of  street  grade.    See  Cities 

and  Towns,  1. 

7.  A  point  adjudicated  in  the  supreme  court  will  not  be  re- 

viewed UPON  A  SECOND  APPEAL.    See  Practice  in  Supreme  Court,  36. 

8.  Obviates  necessity  of  proof  in  subsequent  action.    See  Water- 

courses, 2. 

FRAUD. 

1.  Conspiracy  to  cut  out  mortgage  lien  by  tax  deed:  evidence 

establishing.  Upon  consideration  of  the  evidence  in  this  case,  it  is 
held  sufficient  to  justify  the  decree  of  the  lower  court,  setting  aside  cer- 
tain tax  deeds,  on  the  ground  that  they  were  procured  by  a  conspiracy 
for  the  purpose  of  defeating  plaintiff  *8  mortgage,  which  he  seeks  in  this 
action  to  foreclose.    Connolly  v,  Connolly ,  ^. 

2.  In  procuring  ante- nuptial  contract:  facts  not  constituting. 

See  Husband  and  Wife,  1. 

8.  Forfeiture  of  insurance  policy  by.    See  Insurance,  2. 

4.  In  procuring  judgment:  relief  in  equity:  time  and  conditions 

of:  facts  not  entitling  to.    See  Judgment  and  Decree,  3, 4. 

5.  In  obtaining  judgment  quieting  tax  title:  what  is  not.     See 

Tax  Sale  and  Deed,  9. 


796  INDEX. 

FRAUDULENT  CONVEYANCE. 

1.  Of  goods:  syidekcb.    Ordioarily,  the  acts  of  strantrera  to  an  aDe^ 

fraudulent  transfer  of  cfoods  should  not  prejudidallj  affect  the  paraei; 
neither  should  the  statements,  made  subseanently  to  the  alleged  frind- 
ulent  sale  by  one  of  the  alleged  pa^rties  to  toe  fraud,  but  not  a  ptitr  (o 
the  suit,  be  considered  by  the  jury  in  determinini?  whether  the  tramo- 
tion  was  fraudulent  or  not    Bix6y  v.  CarskaddoHj  164. 

2.  Facts  hot  constitutiho:  koral  conbidbration  bufficimt.  A 

conveyance  of  real  estate  made  in  discharge  of  a  moral  obligation  is  not 
without  consideration,  and  will  not  be  set  aside  as  fniadalent,  and  the 
land  subjected  to  the  satisfaction  of  a  judgment  against  the  grantor, 
which  was  not  a  lien  upon  the  land  when  the  oonyeyance  was  made. 
The  moral  right  and  legal  title  of  the  grantee  outweii^h  the  mere  monl 
right  of  the  judgment  creditor.    Cottrell  v.  Smith,  181. 

3.  Of  chattels:  what  constitutes:  evidbncb.    Where  an  attachii^r 

creditor  seeks  to  set  aside  a  sale  by  his  debtor  of  the  attached  goods,  on 
the  ground  of  fraud,  it  is  not  necessary  to  e^blish  a  fraudulent  intent 
on  the  part  of  the  purchaser;  but  it  must  be  shown  that  the  debtor  bad 
Ruch  intent,  and  that  the  purchaser  had  knowledpre  therpof,  or  of  socfa 
facts  as  should  have  put  hmi  upon  an  inquiry  which  would  have  led  to 
such  knowledge;  (Jones  v.  Heiherinffton,  45  Iowa,  681 ;)  and  where  the 
language  URed  by  the  debtor,  when  he  purchased  the  goods  of  the  at- 
taching creditor,  tended  to  show  a  fraudulent  intent  on  his  part,  it  was 
admissible  in  eyidence  to  establish  the  first  of  the  points  aboye  named. 
Spaulding  v,  Adams,  487. 

4.  Of  chattels:  evidence  of:  unusual  extension  of  credit.   Where 

chattels  are  sold  under  an  agreement  for  an  unusual  extension  of  credit 
to  the  purchaser,  such  fact  may  be  considered  by  the  jury  in  detennin- 
ing  the  good  fiaith  of  the  transaction :  and  it  was  error  in  such  a  cate  to 
instruct  the  jury,  as  matter  of  law,  that  such  fact  should  have  no  ten- 
dency to  show  an  intent  on  the  part  of  the  vendor  to  delav  his  ci^^J'^ 
in  case  they  should  find  an  intention  on  his  part  to  apply  the  proceeds 
of  the  sale,  when  collected,  to  the  payment  of  his  debts.    Id. 

5.  Evidence  not  establishing.    The  evidence  in  this  case  conndered, 

(see  opinion,)  and  held  insufiident  to  support  a  decree  setting  aside  cer- 
tain deeds  and  mortgages  as  being  without  consideration  and  in  fraad 
of  creditors.    Minneapolis  Mill  Co.  v,  Jamison,  506. 

6.  From  husband  to  wife:  facts  constituting.    See  Estoppel,  2. 

7.  FiiOK  HUSBAND  TO  WIFE:  FACTS  NOT  CONSTITUTING.    See  Husbaod 

and  Wife,  3. 

GRAND  JURY. 
1.  Right  of  defendant  to  challenge.    See  Criminal  Law,  10. 

HIGHWAY. 

1.  DaKAQES  fob  lands  APPROPBIATED  for:    measure  of  DEPKKDK9T 

X7P0N  claimant's  INTEREST  IN  THE  LAND.  Where  an  occapant  of 
land  taken  for  highway  purposes  appeals  from  the  allowance  of  damaaes 
made  by  the  commiBsioners  and  approved  by  the  board  of  snperviBors. 
he  cannot  recover  for  the  damages  to  the  tract  out  of  which  the  land  is 
taken,  without  showing  that  he  is  the  owner  thereof;  and,  where  ibe 
evidence  fails  to  establish  that  the  title  is  in  him,  he  can  recover  ooly 
for  such  immediate  and  necessary  damages  as  result  to  him  as  an  occa- 
pant of  the  land.    Costello  v.  Burke,  361. 

2.  Obstruction  of:  insufficient  indictment.    See  Criminal  Law,  16. 
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HOMESTEAD. 

1.  More  lakd  than  law  exempts:  homestead  not  platted:  mort- 

gage OF  SURPLUS  BY  HUSBAND  ALONE  NOT  VALID.  Where  a  hus- 
band and  wife  are  occupying  as  a  homestead  more  land  than  the  law 
exempts  as  such,  and  the  homestead  has  not  been  selected  and  platted 
as  required  by  law,  a  mortga^  executed  by  the  husband  alone  on  any 
part  of  the  land  so  occupied  is  invalid;  but  a  judgment  rendered  upon 
the  debt  intended  to  be  secured  may  be  enforced  against  the  excess  of 
land  so  occupied,  provided  the  officer  holding  the  execution  first  causes 
the  homestead  to  be  marked  off  as  provided  in  section  1998  of  the  Code. 
Helfenatein  v.  Cave,  8  Iowa,  287,  and  6  Id.,  374,  decided  under  a  differ- 
ent statute,  distinguished.    Goodrich  v.  Brown,  247. 

2.  Right  of  not  included  in  **  bights  of  do  web  and  inhebitance.** 

See  Husband  and  Wife,  2. 

HUSBAND  AND  WIFE. 

1.  Ante-nuptial  contbact:  fbaud  in  pbooubing:  facts  not  consti- 
tuting. Upon  consideration  of  the  facts  of  this  case  as  established  by 
the  evidence,  (see  opinion,)  it  is  considered  that  the  claim  made  by  de- 
fendant, that  her  signature  to  the  ante-nuptial  contract  in  question  was 
obtained  by  iraud  and  undue  influence,  cannot  be  sustained,  and  that 
the  contract  is  valid,  and  must  be  enforced.    Mahaffy  p.  Mahaffy,  55. 


2.  :    CONSTBUCTION  OF:    "BIGHTS  OF  DOWEB   AND   INHEBITANCE" 

DOES  NOT  INCLUDE  HOMESTEAD:    EFFECT  OF    *'8W£BPINO   CLAUSE.'* 

Where  it  was  provided  in  an  ante-nupitial  contract  that,  upon  the 
death  of  the  husband,  a  certain  sum  should  be  paid  to  the  wue,  ''the 
same  to  be  in  lieu  and  stead  of  any  dower  or  rights  of  inheritance  therein 
(L  e.  the  husband's  estate)  ^ven  or  created  by  operation  of  law,**  and 
the  wife  therein  agreed  as  follows:  '*  I  hereby  agree  and  bind  myself 
to  receive  and  accept  the  said  sum  in  full  payment,  and  in  entire  and 
complete  satisfaction,  of  all  my  rights  of  dower  and  inheritance  as  the 
widow  and  heir  of  the  party  of  the  first  part  in  his  said  estate,  both 
real  and  personal,**  after  wnich  comes  the  following  clautjie:  *'and  I 
hereby  renounce  and  relinquish  all  claim,  right,  title  and  interest  therein 
by  reason  of  the  said  relation  of  wife  or  widow  of  the  said  Mahaffy;^* 
held  that  the  words,  "rijg^hts  of  aower  and  inheritance,**  used  in  the  con- 
tract, did  not  include  the  widow's  right  to  occupy  the  homestead — that 
not  being  a  right  either  of  dower  or  inheritance,  and  that  the  last  quoted 
clause  was  added  simply  in  the  nature  of  a  '^sweeping  clause,*'  to  be 
restricted  in  its  meaning  by  the  subject-matter,  and  with  no  intent  to 
limit  the  widow's  ri^ht  further  than  was  already  done  by  the  specific 
language  preceding  it  in  the  contract,  and  that  the  word  ''therein,** 
used  in  said  last  diause,  refers  to  "dower  and  inheritance'*  and  not  to 
"estate.**    Compare  Mahaffy  v.  Mahaffy,  61  Iowa,  679.    Id. 

3.  Title  of  wife's  land  in  hxtsband:  wife  not  estopped  as  against 

husband's  cbuditobs.  Where  land  was  bought  with  the  wife's 
money,  but  the  title  taken  to  the  husband,  and,  alter  the  husband  had 
incurred  .some  indebtedness,  which  had  not  been  reduced  to  judgment, 
he  conveyed  the  title  to  his  wife,  held  that  (no  iraud  being  shown)  the  wife 
was  not  e8top{>ed  to  assert  her  title  as  against  the  demands  of  the  credi- 
tors, who,  having  reduced  their  claims  to  judgment,  sought  to  satisfy 
them  by  a  sale  of  the  land..  Crouse  v,  Morse,  49  Iowa,  ^,  followed. 
Bennet  v.  Strait,  620.    Compare  Hendershott  v,  Henry,  744. 

INDICTMENT. 

1.  Fobconspibact:  setebal  cottnts  fob  same  offense:  duplicitt. 
See  Criminal  Law,  5,  6,  7. 
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2.  Fob  seduction:  what  u  sufficient.    See  Criminal  Law,  9. 

3.  Need  not  be  signed  bt  district  attornbt.    See  Crimiiial  Lsw,  la. 

4.  Not  aided  bt  intendment:  obstbuction  of  highwat.    See  Oriffli- 

nal  Law,  16. 

5.  Allegation  of  time:  eyidenob  not  lhcited  bt.    See  Crisunal  hsw, 

18. 

INJUNCTION. 

1.  Not  allowed  whebe  there  is  legal  remedy:  bight  ofwatto 

coal  mine.  Chapter  84  of  the  laws  of  1874,  authorizing  the  establah- 
mentof  pablic  ways  to  lands  having^  stone  and  mineral  thereon,  proridei 
for  the  riKht  of  appeal  from  the  award  of  the  comimssionen  to  the  at- 
coit  coart  of  the  proper  county.  This  right  of  appeal  is  an  adequate 
remedy  at  law  for  all  obiections  on  the  fMiri  of  Uie  one  whose  labd  ii 
taken,  based  upon  irregularities  in  the  proceedinfirs  and  the  inadqoaey 
of  the  damacres  awarded ;  and,  on  account  of  such  objections,  an  uqudc- 
tion  will  not  be  granted  restraining  the  use  of  the  way  condemned. 
PhilipB  r.  Watson,  28. 

2.  Practice:  dissolution  upon  denial  of  e^uitibs.    Where  a  tempth 

rary  injunction  has  been  granted  upon  a  petition,  the  e^^nities  of  whieh 
are  fulfy  denied  in  the  answer,  it  is  proper  practice  to  disnolTC  the  tem- 
porary injunction  and  to  defer  the  determination  of  petitioner's  ri^jht  to 
an  injunction  nntil  after  a  final  hearing  upon  the  issues  joined.   Id. 

8.  To  STAT  EXECUTION  sale:  AMOUNT  OF  BOND  REQUIRED.     Where  it  if 

sought  to  restrain  the  collection  of  a  judgment,  the  injunction  bond  most 
be  for  double  the  amount  of  the  judgment ;  (Code,  §  §  8896, 3397;)  but  this 
rule  does  not  apply  where  it  is  sought  only  to  restrain  the  sale  of  certain 
specific  property  under  the  execution  issued  upon  the  judgment.  Her- 
din  r.  White,  638. 

4.  Tax-pater  mat  enjoin  payment  of  illegal  claim  allowed  bt 

COUNTY  8UPBRYISORS.    See  Board  of  Supervisors,  1. 

5.  To  RESTRAIN  CHANGE  OF  GRADE  OF  STREET.    See  Citics  and  Towns,  11. 

6.  To  RESTRAIN  ABUSE  OF  LEASE.    See  Contract,  1 . 

7.  By  TAX-PAYER  OF  ILLEGAL  REFUNDING  OF  TAXES.      See  TaXCS,  2. 

8.  To  RESTRAIN   DIVERSION   OF   WATER,  THOUGM   COUPLED  WITH  CLAIN 

FOR  DAMAGES,    NO  BAR  TO  ACTION  FOR  DAMAGES  RESULTING   FBOJC 

VIOLATION  OF  INJUNCTION.    Sce  Water  Courses,  2. 

INNOCENT  PURCHASER. 

1.  Of  school  lands  without  notice  of  dower  interest.  See  Dower,  1. 

2.  Protected  against  prior  mortgage.    See  Mortgage,  5. 

3.  Of  real  estate:  who  is  not.    See  Title,  4. 

INSANE. 
1.  Expense  of  in  hospital:  recovery  by  county  paying  of  oouhtt 

OF  SETTLEMENT :  STATUTE  MUST  BE  FOLLOWED.      A  COUntv  frOQ  whlA 

an  insane  person  has  been  committed  to  the  hospital,  and  which  btf 
been  charged  with  and  has  paid  the  expenses  of  such  person  in  the  boi" 
pital,  cannot  recover  such  expenses  from  the  county  of  such  person's  setr 
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tiement,  unless  the  commissioners  of  the  plaintiff  ooanty,  at  the  time  of 
commitment  found  that  sach  person  had,  or  probably  had,  a  settlement 
in  the  defendant  county,  and  immediately  notified  the  auditor  of  the 
defendant  county  of  such  finding  and  commitment;  (Code,  §  1402;)  and 
a  i>etition  which  does  not  alleg^e  such  notice  is  bad  on  demurrer.  Powe' 
ahiek  County  r.  Casa  County ^  244. 

INSTRUCTION. 

1.  Must  be  followed  by  jury  whetheb  bight  or  wboho.    The  in- 

structions given  by  the  court  must  be  followed  by  the  jury,  whether 
ri^ht  or  wron^r,  &n<^  &  verdict  contrary  to  the  instructions  should  be  set 
aside.    Roberts  v.  Leon  Loan  dt  Abstract  Co,y  76. 

2.  Specific  better  tvak  general.    While  the  refusal  to  give  a  specific 

instruction,  the  principle  of  which  is  presented  in  a  general  instruction 
already  given,  may  not  be  ground  for  reversal,  it  is  better  to  give  the 
specific  instruction,  when  requested.    Roby  r.  Appanoose  County,  113. 

8.  Refusal  to  give:  error  without  prejudice.  Where  the  giving  of 
an  instruction  asked  could  not,  under  the  undisputed  evidence,  have  re- 
sulted in  a  different  verdict,  the  refusal  to  give  it,  though  error,  was 
without  prq'udice,  and  is  no  ground  for  reverb.    Olson  v.  Neal,  214. 

4.  Repetition  not  REquiRSD.    It  is  not  error  to  refuse  to  give  an  instruc- 

tion asked,  when  the  rule  of  law  contained  therein  has  already  been 
clearly  stated  in  other  instructions  given.    Stat4  v.  Hallett,  259. 

5.  Effect  of  refusal  to  give.    The  refusal  by  the  court  to  give  an  in- 

struction asked,  in  effect  withdraws  from  the  jury  the  consideration  of 
the  facts  embodied  therein;  and,  where  the  instruction  asked  is  a  correct 
statement  of  the  law  as  applied  to  the  facts,  and  the  substance  of  it  has 
not  been  given  in  other  instructions,  it  is  error  to  refuse  it  on  the  ground 
that  the  ^ury  might  properly  consider  the  facts  embodied  in  it  without 
being  so  instructed.    Spaulding  v.  Adams,  437, 

.  6.  Need  not  embrace  all  the  facts.  It  is  ordinarily  impossible  to 
group  in  a  single  instruction  all  the  facts  which  the  jury  snould  con- 
sider in  reachmg  a  verdict,  and  this  is  not  rec^uired; — ^not,  at  least, 
where  the  nature  of  the  case  is  such  as  to  make  it  impracticable.    Id, 

7.  Repetition  not  required.    Refusal  to  give  instructions,  the  substance 

of  which  has  been  embodied  in  instructions  given,  is  not  error.  State 
r.  McCaffrey,  479;  Walker  v.  Camp,  627. 

8.  As  TO  LEGAL  EFFECT  OF  IMPEACHING  WITNESS!  WHEN  NOT  REQUIRED. 

Where  there  was  evidence  tending  to  impeach  some  of  the  witnesses, 
in  the  absence  of  a  request  for  a  special  instruction  as  to  the  legal  effect 
of  such  impeachment,  it  was  sufficient  for  the  court  to  say  to  the  jury 
that  they  were  the  sole  judges  of  the  credibility  of  the  witnesses,  and 
of  the  weight  to  be  given  to  their  testimony.  State  v.  Brainard,  25 
Iowa,  572,  distinguished.    State  r.  Kirkpatrick,  554. 

9.  Authority  of  partner:  evidence:  no  conflict.    Whet©  one  in- 

struction recognized  the  fact  that,  under  an  altered  partnership,  certain 
authority  majr  have  been  vested  in  one  of  the  alleged  partners,  and  an- 
other instruction  directed  the  jury  what  proof  would  authorize  them  to 
find  that  such  authority  did  exist  by  virtue  of  thepartnership,  held  that 
there  was  no  conflict  between  the  instructions.  Hoadley  v,  Hammond, 
599. 

10.  Rulings  on:  not  necessary  to  preserve  by  bill  of  exceptions. 
See  Bill  of  Exceptions,  1. 
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11.  As  TO  TIHBLT  ACCBPTANCS  OF  OFFBR  BT  LBTTER.      See  Contnd,  7. 

12.  As  TO  LOWEB  GRADES  OF  OFFENSE  IN  CBisciNAL  CASES.  See  Cnminal 
Law,  25. 

13.  As  TO  PROBABLE  CAUSE  FOB  CBIMINAL  PB0SBCX7TIOK.     See  MalidOQS 

Prosecatioo,  9. 

14.  CJouBT  NOT  BOUND  BY.    See  Practice,  4. 

15.  Court  must  instruct  as  to  the  issues.    See  Praciicei  7, 14 

INSURANCE. 

1.  Violation  of  condition  op  policy  by  the  assured:  waiteebt 
COMPANY.  A  policy  of  insurance  provided  that,  if  the  assared  was  not 
the  sole,  absolute,  and  unconditional  owner  of  the  property,  the  fact 
mast  be  made  known  to  the  company  and  expressed  in  the  written  pait 
of  the  policy.  It  afterwards  appeared  that  tne  assured  bad  executed  a 
chattel  mortflfage  upon  the  property  prior  to  the  date  of  the  policy,  bat 
that,  about  ten  days  after  that  date,  the  company  caused  an  endorse- 
ment to  be  made  on  the  policy,  making  the  loss,  if  any.  pajrable  to  tJie 
mortgagees,  as  their  interest  might  appear;  held  that  by  this  indorse- 
ment, and  by  permitting  the  policy  to  stand  thereafter,  the  comfHui? 
waived  their  right,  after  loss  had  occurred,  tu  declare  the  policy  forfeited 
for  the  breach  of  the  condition.    Lewis  v.  Council  Bluffs  Ins.  Co,,  ld3. 

2. :  POLICY  forfeited.    Where  a  policy  of  insurance  provided  tiiat 

''all  frauds,  or  attempts  at  fraud,  by  false  swearing  or  otherwise,  shall 
cause  a  forfeiture  of  all  claims  on  this  company  under  the  policy/'  and, 
though  the  property  was  mortg^aged  to  others,  to  whom  Uie  loss,  if  aoj, 
was  payable  as  theu:  interest  nught  appear,  the  assured,  nevertheless,  by 
applications  under  oath,  demanded  tne  whole  amount  of  the  policy, 
claiming  that  thejr  were  entitled  to  receive  it,  held  tiiat  this  was  an  at- 
tempt at  fraud,  which  avoided  the  policy  under  said  condition— and  tiiat, 
too,  though  another  condition  of  the  policy  required  the  paorty  originally 
insured  to  make  proof  of  the  loss.    Id. 

INTEREST. 

1.  On  attorney's  fee,  where  sxtit  appealed,  not  wabbahted.  See 

Attorney's  Fees,  2. 

2.  On  money  paid  by  mistake  fob  the  use  of  anotheb.    See  Taxes,  5. 

INTERVENTION. 
1.  Objection  to:  made  too  late  on  appeal.    See  Practice,  20. 
JUDGMENT  AND  DECREE.    . 

1.  AoAiNST  DEFUNCT  CORPORATION:  VOID.     Where  a  district  township 

was  dissolved  by  its  sub-districts'  organizing  as  independent  districts,  a 
judgment  obtained  in  an  action  M^n  against  the  orixfiiial  district 
township,  after  its  dissolution,  was  void  for  want  of  jurisdiction  of  the 
court  to  render  it.  Dist,  Towp,  of  Clay  v,  Ind.  Diet,  of  Buehonan, 
188. 

2.  Judgment  :  evidence  of  :  what  is.    The  onlv  legal  evidence  of  a  jadg- 

ment  is  the  clerk's  entry  in  the  record  providea  by  law,  and  the  abstract 
of  the  same  in  the  judgment  docket  The  judgre's  entries  in  bis  cal- 
endar are  not  competent  to  prove  the  rendition  of  a  judgment  ^l^ 
r.  Wolf  233;  State  r.  Manletj,  344. 
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3.  Vacation  of  for  fraud:  rblibf  in  bquity  aftbr  one  tear:  con- 

ditions OF.  Where  one  who  is  entitled  to  have  a  judgment  against 
him  set  aside  on  account  of  i'raud,  under  sub-division  4,  section  3154,  of 
the  Code,  is  prevented  by  the  fraud  or  procurement  of  his  adversary 
from  bringino:  his  action  therefor  within  the  time  prescribed  by  section 
3157  of  the  Code,  a  court  of  equity  will,  upon  a  proper  showing,  grant 
him  relief  after  that  time;  {Young  v.  Tucker,  39  Iowa,  596;  District 
Township  of  Newton  v.  White,  42  Id..  608;)  but  as  a  basis  for  such 
relief  he  must  bring  himself  within  the  terms  of  the  statute.  Lumpkin 
V,  Snook,  515. 

4.  :  FACTS  NOT  ENTITLING  TO.    Where  the  plaintiff  in  an  action  to 

foreclose  a  mortgs^ire  made  one  who  had  a  superior  lien  a  party  defend- 
ant, alleging  the  lien  to  be  junior  to  the  mortgage,  and  asking  that  it 
be  so  decreed,  and  atlerwords,  when  the  defendant  was  about  to  enter 
his  defense,  the  plaintiff  procured  him  to  desist,  promising  that,  if  he 
(plaintiff)  was  allowed  to  take  his  decree  as  prayed,  he  would  pay  off 
cfei'endant's  lien^  and  the  decree  was  obtained  accordingly,  held  that, 
even  though  plamtiff  may  have  had  no  intention  at  the  time  of  redeem- 
ing such  promise,  and  never  did  redeem  it,  yet,  as  there  was  no  conceal- 
ment or  misrepresentation  of  any  existing  fact,  his  conduct  did  not  con- 
stitute such  fraud  as  entitled  the  defendant  to  have  the  decree  vacated. 
He  waived  his  lien  in  consideration  of  plaintiff's  promise  to  pay  it,  and 
his  ri^ht  then  was,  not  to  have  the  lien  established,  but  to  sue  on  the 
promise  to  pay.    Id, 

5.  Unauthorized  entry  of  in  vacation:  void.    A  judgment  entered 

by  the  clerk  in  vacation,  without  any  action  of  the  court  authorizing  or 
approving  of  such  entry,  is  void.  Townsley  v.  Morehead,  9  Iowa,  565, 
and  Spear  v.  FUchpatrick,  37  Id.,  127  followed.  Balm  v.  Nunn,  641. . 

6.  Evidence  of:  what  is  not.    It  is  not  competent  to  prove  a  judgment 

in  any  other  way  than  by  the  production  ot  the  proper  record  thereof. 
Oral  testimony,  and  memoranda  entered  upon  books  not  intended  to  pre- 
serve the  records  of  judgments,  are  not  competent.  Case  p.  Plato,  54 
Iowa,  64  followed.    Id, 

7.  Allowance  of  claim  by  supervisors  is  not.    See  Board  of  Super- 

visors, 1. 

8.  Judgment  of  imprisonment  for  life  includes  hard  labor.    See 

Criminal  Law,  27. 

9.  Void  judgment  will  confer  no  rights  under  execution.    See 

Execution,  5. 

10.  A  DECREE  NOT  VOID,  BUT  ONLY  IRREGULAR.  CANNOT  BE  COLLATER- 
ALLY ATTACKED,    tico  Former  Adjudication,  4. 

11.  What  is  included  in  the  finding  that  **thb  equity  of  the 
CASE  IS  WITH  the  PLAINTIFF.'*    See  Formcr  Adjudication,  5. 

12.  Enforcement  of  judgment  against  excess  of  land  used  as 
HOMESTEAD.    See  Homestead,  1. 

13.  Satisfaction  of  by  judicial  bale:  sale   set  aside:  judgment 
RESTORED.    See  Judicial  Sale,  1. 

14.  In  justice's  court  in  excess  of  jurisdiction,  through  error, 
NOT  VOID.    See  Ju8tic^*s  Court,  1. 

15.  Nunc  pro  tunc  judgment  does  not  create  libn  back  of  actual 
rendition.    See  Lien,  2. 
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16.  Judgment  of  contiction  as  btidbhcb  of  pbobablb  causv  fob 
PROSscDTioic.    See  Malidoas  ProeecatiOD,  11. 

17.  On  special  vkbdict:  facts  not  warranting.    See  Practice,  i 

IS.  EXCBSSIYB  THROUGH  ERROR  IN  CALCULATION:  RISmSSION  OF  EXCOS 

IN  BUPRBMB  COURT;    See  Practice  in  Supreme  Court,  S7. 

19.    Judgment  quieting  tax  title:  fraud  ik  obtainino:  whit  b 
NOT.    See  Tax  Sale  and  Deed,  9. 

JUDICIAL  BALE. 

1.  Satisfaction  of  judgment  bt:  bale  bet  abidb:  judgment  re- 

stored. Where  land  was  sold  at  sheriff's  sale  in  satisfociion  of 
plaintiff 'sjadgment,  but  the  sale  was  afterwards  set  aside  by  the  coait 
held  that  the  satisfaction  of  the  judgment  should  also  haTe  been  set 
aside;  and  the  overruling  of  a  motion  to  that  end  was  error.  Farmer 
V.  Saaseen,  1 10. 

2.  Of  real  estate  under  execution:  status  of  title  after  ei- 

PrRATION    OF    time    FOU    REDEMPTION    AND    BEFOBIC    DEED  MADK. 

Where  real  estate  is  sold  upon  execution  subject  to  redempUoa,  the 
equitable  title,  after  the  expiration  of  the  year  for  redemption,  bat  be- 
fore the  sheriff 's  deed  is  made,  is  in  the  person  entitled  to  the  deed, 
while  the  lepral  title  remains  in  the  execution  debtor,  or  his  grantees; 
and  in  such  case,  where  the  title  is  in  dispute  between  the  lefgal  and 
"Oquitable  owners  thereof,  it  would  be  error  to  render  a  decree  quieting 
the  title  in  the  legal  owner.  And  such  decree  was  equally  erroneous  in 
this  case,  where  a  deed  had  been  made  pursuant  to  the  sale,  bat  the 
same  was  premature,  because  made  before  the  time  for  redemption  had 
expire<l.  Such  deed,  if  it  conveyed  no  title  to  the  grantee,  divested 
liira  of  none.    Conner  r.  Long,  295. 


3.    :  DEED  TO  ONE  NOT  PURCHASER:    PRESUMPTION  OF  INTEREST. 

Where*a  deed  is  made  pursuant  to  a  sheriff  *s  sale,  but  is  made  to  one 
not  the  original  purchaser,  it  will  bs  presumed,  in  the  absence  of  a  con- 
trary showing,  that  the  purchaser  has  transferred  his  interest  to  the 
grantee  named  in  the  deed.    Id, 

4.  POR    PART   OF    judgment:    SALE    OF    RIGHT    OF    REDEMPTION  FOB 

BA.LANCR.  Where  a  judgment  creditor  causes  real  estate  to  be  sold 
upon  execution  issued  for  a  part  only  of  his  judgment,  he  cannot  after- 
wards sell  the  debtor's  right  to  red3em,  upon  another  execution  iwaed 
upon  the  remainder  of  his  judgment;  and  it  makes  no  difference  that 
the  second  execution  is  issued  under  a  decree  in  another  action,  where 
it  appears  that  the  debt  in  both  actions  is  the  same,  and  that  the  execn- 
tion  plaintiff  is  entitled  to  but  one  satisfaction.  Barnes  v.  Cavanagh, 
53  Iowa,  27,  distinguished.    Hardin  v.  Whiter  633. 

5.  Stat  of  bt  injunction:  amount  of  bond  required.    See  I^jun^ 

tion,  3. 

6.  Of  exempt  but  mortgaged  property:  mortgagor's  bight  o? 

action  on  indemnifying  bond.    See  Mortgage,  3. 

JUDICIAL  NOTICE. 

1.  Of  location  of  post-offices  and  mail  communications.    See 
Evidence,  15. 
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JURISDICTION. 

1.  CaUSK  op  ACTIOET    ATII8JNQ    UITDER   TUK    LAWH    OF    ANOTHER  STATE: 

KULE  APPLIED^  Whenever,  either  by  the  common  law,  or  the  statiit-e 
law  of  a  state,  a  riffht  of  a^'tion  has  become  fixed  and  a  le^I  liability 
incurrt^dp  that  liability  may  be  enforced  and  the  rig-bt  of  action  pursTind 
ia  any  court  whkh  has  .jurisdiction  of  such  matten,  and  can  obtain 
junsdiction  of  the  parties.  It  is  accortlinjfly  fuld  that  an  action  will  lie 
in  this  state  against  a  railway  company  to  recover  the  damaff^s  allowed 
by  the  statutes  of  Illinois  for  the  killinj^  of  a  mule  by  the  company  in 
that  Rt ate—it  oppoanng  that  that  atatule  accords  with  the  statutes  atid 
policy  of  this  state;  and  it  makes  no  difference  if  it  l>e  conceded  that 
the  statute  in  question  wna  passed  under  what  i«  known  as  the  poliee 
power  of  the  state  of  Jllipois.     Bat/ee  v.  Wabash  Ji^tj  Co.^  70. 

2.  Of  jostices  op  the  peace:  actual  hesidence  of  defendant: 

PACTS  coNRTrTUTiNo.  Where  one  rents  a  house  and  seta  up  houae- 
keeping  with  his  family  in  a  certain  county,  with  the  desi^  of  remain- 
ing there  until  he  has  completed  a  certain  job  of  work,  he  becomes  an 
actual  resident  of  that  county,  and,  under  eection  3507  of  the  Code^  an 
action  for  the  recovery  of  money  may  be  maintained  atrainsit  him  before 
a  jutitit'e  of  the  peace  of  that  county*  nofcwith$ta»ding  his  domicile  may 
be  in  another  county,  to  which  he  intends  to  return  upon  the  comple- 
tion of  the  job.  Lore  r*  Ckern/^  24  Iowa,  204,  and  Bradter/  v.  Fras^r^ 
54  Id.,  2B9,  distinguished.  Fitzgerald^.  Arel,  104,  BkedMrv.  Arel,  727, 

3.  ReMOVAT,    to    FKDEnAIj    COUIITS;     CrTIZENS    OP    DEPFEHENT    STATES. 

Before  an  order  will  be  made  removing  a  cause  to  the  federal  courta  on 
the  ground  that  it  involves  a  controversy  between  eitistens  of  different 
fttatert,  an  answer  or  other  plea  mu«t  be  tiled,  raising"  an  issue  of  fact  or 
law,  from  which  it  nniy  be  seen  that  the  allej^ed  coatrovei^y  actually 
eitists.  StatihfQitgh  p.  Griffin,  52  Iowa,  112,  and  B&ater  p,  BoogCi  54  Id., 
2ol,  followed.    Fl^nn  v.  Des  M.  /£■  St.  L.  fi>  Ca.,  490. 

4.  •:  ■ :  FACTA   >'0T  WARRANTiNO.      Where  a  controvetfy  is 

primarily  between  citizens  of  this  state,  and  a  citizen  of  another  state 
li^  made  a  party  only  for  the  purpote  of  cutting  ort*  a  junior  lien,  Ruch 
non-rOHident  party  cannot  have  the  cause  transferred  to  the  federal 
courts  on  the  ground  of  a  controvensy  **  wholly  between  eitizena  of 
ditferent  states.'*    Id. 

5.  Op  HtTPKEME  COURT  IN  CASEfl  iKVOLViKO  XKSS  THAN  f  100,    See  Ap- 

peal, iJ,  5, 7. 

6.  Oi*  CmCDTT  COITRT  OF  APPEAI.    FUOM    JURTfCB's   COURT:    AlIOUKT   IN 

CON TKO VERS V,    See  Appeal,  4. 

7.  Of  state  courts  in  matterb  of  bankruptcy.    See  Eankryptcy,  1, 

8.  TjIE  DtSTRICTCOUHT   HAS  NO  JURt«DTCTIOIf   TO  TRY   A   CHIMlPf  At.  CASE 

wiTJCoUT  A  Jiutv,  EVEN  Tnouon  thi^  i>efe!^dant  waives  ma  reqht 
TO  A  JURY.    See  Criminal  Law,  2. 

9.  "No  JUKispiCTTOX  OF  DEFUNCT  CORPORATION,    See  Judgment  and  De- 

cree, 1;  School  District,  1. 

10.  Op  action  to  foreclose  moetoage:  venue.    See  Mortgage,  5. 

11.  OpREFLEVrN  suit:   not  lost  by  failure  to  BECURBTHE  PROPERTY, 

See  Replevin,  f3. 

12.  Of  action  growing  out  op  agency i  place  op  suit.    See  Venue,  7. 

13.  Of  circuit  court  in  probate  op  will,  ah  affected  by  residence 
op  testator:  facts  considered.    See  Will,  5. 
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JURY. 

1.  Defsndajtt  in  OBiicuTAL  CASB  OAHiiOT  WAITS.    See  Criminal  Lav,  2. 

2.  Must  follow  msTBUcnoifs,  whether  bight  or  wroho.    See  h- 

straction,  1. 

3.  Right  to  in  aurr  for  damaobs  on  account  of  nuibancb,  atoto 

ABATE  BT  INJUNCTION.    See  Noisaiioe,  5. 

JUSTICE'S  COURT. 

1.  Judgment,  through  error,  in  ExcEsa  of  jurisdiction:  judomeit 

NOT  VOID.  Where  a  note  provided  that  a  iastice  of  the  peace  aboold 
have  jorisdiction  thereof  to  the  extent  of  $300,  and  also  stipulated  thit 
the  maker  woald  ''  pay  all  expenses  of  collectioo,  indodin^  attoner't 
fees/'  and  the  note  was  filed  with  the  jostioe,  but  no  petition  was  filed 
and  no  claim  made  for  attorney's  fees,  and  the  joatice  issoed  an  ongi- 
nal  notice  claiming  the  amount  doe  on  the  note  '*and  expenses  of  col- 
lection, indadinR  attorney  s  fees,'*  and  afterwards  rendered  jodgmeot 
upon  default,  not  onlv  for  the  amoont  doe  and  costs,  bat  also  for  attcr- 
ney's  fees,  whereby  the  total  jadffment,  excladinf?  the  ordinary  ooets, 
amounted  to  more  than  $300,  hM  that  the  ^dgrment  for  attoraey'i 
fees  was  error,  but  that  it  did  not  defeat  the  juri^iction,  and  that  the 
judgment  was  valid  to  the  extent  of  $300  and  the  ordinary  costi.  Btei 
V.  Shum.  378. 

2.  Actual  rbsidbnce  of  defendant  within  county:  facts  conn- 

TUTiNG.    See  Jurisdiction,  2. 

LARCENY. 

1.  Of  cattle:  byidencb.    See  Criminal  Law,  8. 

2.  Etidsncb:  possEaaiON  of  stolen  goods.    See  Criminal  Law,  17. 

LAW  AND  FACT. 

1.  Constitution  and  bt-laws  of  association:  legality  of  purpom: 

question  for  court.  Where  the  constitution  and  by-lawi  of  avolnn- 
taiy  association  were  introduced  in  evidence,  in  which  the  olqectsOTwe 
association  were  set  forth,  it  was  for  the  court  to  determine  tberenmn 
whether  those  objects  were  lawful  or  not,  and  to  submit  sodi  qocsuon 
to  the  jury  was  error.    Johnson  r.  Miller^  529. 

2.  Malicious  prosecution:  probable  cause:  mixed  quBsnoK.  See 

Malicious  Prosecution,  9. 

LEASE. 

1.  Of  coal  lands  for  royalty:  abuse  of  lease:  remedy  ofmbboe. 
See  Contract,  12. 

LETTERS. 

1.  Contract  by:  facts  constituting.    See  Contract,  4»  6. 

2.  Contract  by:  how  and  when  consummated:   eyidihcb.   S^ 
Contract,  7, 8. 

LEVY. 
See  Execution. 
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LEWD  COHABITATION. 

^  1.  EVIDENCE  TO  B8TABLI8H:  FACTS  coHBTiTUTiKO.    See  Criminal  Law, 

r  19,20. 

LIEN. 

1.  UpOK  BBAL  B8TATB:  KOT  CBEATBD  BY  YBIIDICT  WITHOUT  JUDG- 
MENT. A  mere  creditor  has  no  interest,  lef^l  or  equitable,  in  his  debt- 
or's real  estate,  and  a  verdict,  without  judgment  thereon,  ^yes  him  no 
interest  of  which  a  purchaser  is  bound  to  take  notice.  Miller  v.  Wolf, 
283. 


2. :  Nxnfc  Wto  tunc  judgment:  does  not  relate  back  of 

ACTUAL  RENDITION.  A  nunc  pro  tune  judgment  does  not  create  a 
lien  upon  the  debtor's  land  sold  prior  to  the  date  of  its  actual  rendition, 
even  Uiough  the  verdict  on  which  it  is  rendered  may  have  been  returned 
and  recorded  prior  to  the  sale.    Id. 

3.  Of  livert-btable-keeper's  lien:  application  of  to  account 

ANTE-DATING  THE  STATUTE.  Prior  to  the  enactment  of  chapter  25, 
Acts  of  the  Eighteenth  General  Assembly,  (McClain's  Statutes,  d.  609,) 
a  liveiy-stable-keeper  acquired  no  lien  upon  property  kept  by  nim,  as 
such,  in  the  course  of  his  business;  {McDonald  v,  Bennett,  45  Iowa, 
456;)  and  where  an  account  for  keeping  property  at  a  livery-stable  be- 
gan before  the  enactment  of  the  statute,  and  continued  to  accrue  up  to 
a  date  subsequent  thereto,  and  there  was  no  evidence  from  which  to  in- 
fer that  the  Keeping  of  the  property  subsequent  to  the  statute  was  in 
pursuance  of  a  contract  made  prior  thereto,  held  that  the  lien  did  not 
attach  for  that  part  of  the  account  which  accrued  prior  to  the  taking 
effect  of  the  statute,  but  that  it  did  attach,  and  could  be  enforced, 
for  that  part  of  the  account  accruing  subsequently  thereto.  Munson  v. 
Porter,  453. 

4.  :  ATTACHES  TO  PROPERTY    EXEMPT    FROM    EXECUTION.     Under 

the  statute,  property  exempt  from  execution  is  not  excepted  from  the 
operation  of  a  hvery-stable-keeper's  lien.    Id, 

5.  :  WAIVER  BY  CLAIMING  TOO  MUCH:  FACTS  NOT  CONSTirUTING. 

It  ma^  be  that  a  livery-stable-keeper,  who  has  a  lien,  should  be  deemed 
to  waive  or  forfeit  it  by  wrongfully  claiming  a  hen  for  too  large  an 
amount,  if  he  fails  to  disclose  the  true  amount,  and  the  debtor  can  not 
be  presumed  to  know  the  true  amount,  so  as  to  be  able  to  tender  it;  but 
before  a  lien  should  be  adjudged  to  be  forfeited  in  this  way,  the  asser- 
tion of  the  excessive  claim  should  be  clear  and  distinct,  and  should 
operate,  at  the  time  thereof,  to  interfere  with  a  claimed  right  to  the 
property  on  the  part  of  the  owner;  and  the  evidence  herein  (see  opin- 
ion) does  not  reveal  such  a  case.    Id, 

6.  :  NOT  FORFEITED  BY  USE  OF  PROPERTY.    Where  a  bailee  treats 

the  thing  bailed  as  his  own,  he  cannot  afterwards  be  allowed  to  occupy 
the  inconsistent  position  of  claiming  a  lien  upon  it.  But  a  bailee  may 
always  use  the  thmg  bailed  so  far  as  is  necessary  for  its  preservation. 
And  where  a  livery-stable-keeper  used  a  horse  left  in  his  care,  not  only 
to  the  extent  of  giving  the  horse  proper  exercise,  but,  beyond  that,  let 
him  out  to  others,  sometimes  when  ne  was  wanted  by  the  owner;  but  the 
owner  at  such  times,  without  objection,  accepted  a  substituted  horse, 
held  that  this  was  not  such  a  conversion  of  the  horse  as  would  defeat  the 
lien  of  the  stable-keeper.    Id, 

7.  Of  judgment:    enforcement  against   equitabijb   interest   in 

land:  subsequent  purchaser  without  notice  of  equity. 
Where  defendant  purchased  land  which  was  in  the  possession  of  a 
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third  party,  who  held  under  an  unrecorded  bond  for  a  deed,  and,  upon 
previous  inquiry  of  the  one  in  possession,  he  disclaimed  any  interest  in 
the  land,  but  said  that  it  belonfired  to  the  one  who  held  the  legal  title, 
of  whom  defendant  was  about  to  purchase,  and  the  evidence  was  con- 
flicting as  to  whether  or  not  the  latter  told  defendant  that  the  one  in 
X>08se88ion  held  an  equitable  interest  in  the  land,  held  that  tlie  evidaice 
was  not  sufficient  to  charffe  defendant  with  notice  of  such  equitable  in- 
terest and  that  a  prior  judirment  against  the  one  in  posseasioo  could  not 
be  enforced  against  the  land  in  defendant's  hands.  Conn  r.  MiddlHam^ 
618. 

8.  Pbioritt  of  mortoaob  liens:  noticb.    See  Mortgage,  2,  4. 

9.  Upon  land  for  taxes  paid  under  belief  of  owhkbshif.     See 

Taxes,  6. 

LIVERY-STABLE-KEEPEE. 
1.  Lien  OF.    See  Lien,  3,  4,  5,  6. 

MALICE. 

1.  In  suing  out  attachment:  adtise  of  counsel  to  bsbut.     See 

Attachment,  8. 

2.  Pkoof  of  neobssart  to  recoybr  on  ground  of  malicious  pboaecu- 

TiON.    See  Malicious  Prosecution,  13. 

3.  Necessary  to  exemplary  damages.    See  Railroads,  17. 

MALICIOUS   PROSECUTION. 

1.  Eyidence  to  show  animus  material.    In  an  action  for  a  malicious 

{prosecution,  wherein  plaintiff  was  charged  with  willful  trespass  in  taking 
timber,  the  Yalue  of  tne  timber  alleged  to  have  been  taken  was  material 
to  show  the  animus  of  plaintiff  in  taking  it,  and  of  the  defendant  in 
prosecuting  him  for  so  doing.    Olson  v.  Neah  214. 

2.  Judgment  of  conyiction  as  eyidence  of  fbobablb  cause.    In  an 

action  for  malicious  prosecution,  a  judgment  of  conviction  against  the 
plaintiff  is  prima  facie  evidence  that  there  was  probable  cause  for  the 
prosecution ;  but  such  evidence  may  be  rebutted  by  proof  that  the  jnd^ 
ment  was  based  upon  false  testimony,  and  was  without  foundation  m 
law.    Id. 

3.  Pleading:  practice.    In  an  action  for  malicious  proeecotion,  if  it  was 

essential  to  allege  that  the  prosecution  had  ended,  a  failure  so  to  allefire 
should  have  been  taken  advantage  of  by  demurrer.  The  oljection  could 
not  be  raised  for  the  first  time  on  a  motion  for  judgment.    Id, 

4.  Action  against  conspirators  for:  eyidence:  burden  of  proof. 

Where  the  action  was  against  defSendants  as  conspirators  for  a  malicious 
prosecution,  the  burden  was  upon  plaintiff  to  establish  the  conspiracy, 
and  also  that  the  prosecution  was  begun  without  probable  cause.  John- 
son V,  Miller^  529. 

5.  : :  ERROR  IN  admitting:  not  cured  by  instructions. 

On  the  trial  of  such  an  action,  it  was  error  to  admit  evidence  of  damage 
to  the  plaintiff's  property  and  of  threats  against  his  person,  when  tiiere 
was  nothing  to  connect  defendants  therewith;  and  the  error  was  not 
cured  by  the  court *s  instructing  the  jury  that  they  should  disregard  such 
evidence  unless  they  should  find  that  there  was  testimony  connecting  the 
defendants  with  such  acts.    Id, 
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6.  : :  DECLABATIOBS  OF  ONE  OP  THE  ALLEGED  CONSPIRATORS: 

ADMISSIBILITY  OF.  Un  the  trial  of  such  action,  before  the  declarations 
of  one  of  the  conspirators  can  be  admitted  as  against  the  others,  the  con- 
spiracy must  be  established,  or  the  dedorations  must  tend  to  establish 
it,  and  it  must  api>ear  to  have  been  made  during  the  existence  of  the 
conspiracy  and  in  aid  of  the  common  design.  State  v.  Westfalh  49  Iowa, 
328,  cited.    Id. 

7. : :  ACTS  of  st anger  to  conspiracy.  On  the  trial  of  such 

action,  the  acts  of  one  not  char(?ed  with  the  conspiracy  are  immaterial, 
and  eridence  thereof  is  not  admissible.    Id, 


8.  :  :  ANTI-HORSE-THIEF  ASSOCIATION:  LIABILITY  OF  MEM- 
BERS. On  the  trial  of  such  case,  it  was  competent  to  show  that  the  de- 
fendants were  members  of  an  anti-horse- thief  association,  and  that  the 
association  voted  to  prosecute  plaintiff,  ana  that  it  voted  money  for  that 
purpose,  and  assessed  its  members  to  raise  the  money;  but  the  defend- 
ants would  not  be  liable  for  what  the  association  did,  merely  because 
they  were  members  of  it,  and  contributed  money  to  the  common  purpose. 
Each  member  of  such  an  association  is  liable opIv  for  the  wrongs  done 
by  himself  personally,  and  before  he  can  be  held  liable  for  the  wronglul 
act  of  the  associalion,  it  must  be  shown,  either  that  he  voted  in  favor  of 
the  unlawful  act,  or  intentionally  aided  or  contributed  money  in  further- 
ance of  that  act.    Id, 

9.  Probable  cause:  mixed  question  of  lavt  and  fact:  instructions. 

In  actions  lor  malicious  prosecution,  whether  or  not  there  was  probable 
cause  for  the  prosecution  is  a  mixed  question  of  law  and  fact.  When 
the  facts  are  admitted,  or  have  been  found  by  the  jury,  the  law  declares 
whether  there  was  probable  cause  or  not.  In  such  cases,  where  the  evi- 
dence is  conflicting,  and  the  facts  which  it  tends  to  prove  are  numerous, 
it  is  exceedingly  important  that  the  instructions  as  to  what  constitutes 
probable  cause  should  be  clear,  definite  and  certain;  and  it  is  the  better 
plan  for  the  court  to  group  together  in  the  instructions  the  facts  which 
the  evidence  tends  to  prove,  and  then  inptruct  the  jury  that,  if  they 
find  that  such  facts  have  been  established,  they  must  nnd  that  there  was 
or  was  not  probable  cause.   See  cases  cited  in  opinion.    Id, 

10.  Liability  for  continuance  of.  Where  the  parties  are  instrumental 
in  maliciously  causing  a  criminal  prosecution  to  be  commenced,  they 
cannot  escape  liability  for  its  continuance  by  the  state  aiter  the  first  in- 
dictment is  quashed.    Id. 

11.  Eyidbnce  of  probable  cause:  dtsaoreembkt  of  jury  is  prima 
facie.  'J  he  fact  of  the  disagreement  of  t  ho  j  ury  upon  the  trial  of  a  criminal 
prosecution  is  prima  facie  evidence  of  probable  cause  J  or  the  prosecu- 
tion; (and  so  is  a  conviction  before  a  lostice  of  the  peace — Mqffaft  r. 
Fisher^  47  Iowa,  478,  and  the  finding  by  the  grand  jury  ot  an  indict- 
ment, and  hesitancy  of  the  trial  jury  in  acquitting;)  and  in  an  action 
for  malicious  prosecution  the  record  of  the  trial  of  the  criminal  cause  is 
admisttible  to  show  the  disagreement  of  the  jury,  as  tending  to  establish 
prol^ble  cause,  and  to  negative  the  charge  of  malice.  See  cases  cited 
m  opinion.    Id, 

12.  On  charge  of  larceny:  ownership  of  stolen  property:  bvc- 
DENCB.  In  an  action  for  malicious  prosecution  on  the  charge  of  larceny, 
the  question  wheth'er  the  defendant  in  the  prosecution  was  guilty  as 
charged — that  is,  whether  the  property  alleged  to  have  been  stolen 
belonged  to  the  alleged  owner,  was  material;  and,  as  bearing  on  this 
question,  the  record  of  a  former  action  between  the  plaintiff  and  one  of 
tne  defendants  in  this  action  was  admissible,  in  favor  of  such  defendant 
at  least,  together  with  other  evidence,  to  show  tbnt  the  property  was 
adjudged  to  belong  to  the  person  alleged  in  the  indictment.    Id, 
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13.  Probable  0AU8B:  mauob:  msTRUcnoir.  Inanactioo  for  malidons 
prosecatioD,  the  court  instructed  the  jury,  in  effect*  tiiat  the  proMcution 
of  an  innocent  person,  without  nsiuff  reasonable  care  to  ascertain  the 
I'dcts,  is  not  justifiable;  held  that  the  instruction  was  not  erroneous 
as  implying  that  plaintiff  might  recover  upon  proof  of  waot  of  proba- 
ble cause  alone,  without  proof  of  malice,  or  of  such  fiusta  as  would 
justify  the  jury  in  inferring  malice.    Walker  v.  Cnmp,  627. 

MANDAMUS. 
1.  To  COMPEL  OFFICERS  TO  CANYASB  TOTES.    See  Elections,  1. 
MANSLAUGHTER. 

1.  Pcnishment:  measure  of.    See  Criminal  Law,  22. 

MECHANICS'  LIEN. 

L  Notice  to  lien-holder  to  sue:  failure  to  comply  with:  facts 
constitotiko  :  waiver  of  failure.  Where  a  contractor  gave  notice 
to  a  material-man  claiming  a  mechanic's  lien,  to  bring  suit  thereon,  it 
was  incumbent  upon  him  to  begin  such  suit  within  thirty  davs  after 
such  notice,  in  order  to  save  the  lien  from  forfeiture;  (McOlain  s  Stat- 
utes, p.  602,  §  13;)  but  such  suit  was  not  begun  by  the  service  withm 
the  thirty  days  of  an  original  notice  which  namea  as  the  appeanmcc 
day  a  day  already  past;  nor  was  tbe  case  in  any  way  aided  by  the  ser- 
vice, after  the  thirty  days  had  expired,  of  a  second  notice,  correcUy 
reciting  the  appearance  day;  and  toe  appearance  of  the  contractor  as 
defendant  on  the  day  named  in  the  last  notice  was  not  a  waiver  of  his 
right  to  insist  upon  the  forfeiture.  Jones  and  Magee  Lumber  Co.  r. 
Boggs,  689. 

2.  Waiver  of:  facts  constituting.    See  Judgment  and  Decree,  4. 

MINERAL  LANDS. 

1.  Right  of  way  to;  condemnation:  result  of:  constitutionalitt 
OF  statute.    See  Eminent  Domain,  1,  2. 

2. :  injunction  to  restrain  use  of.    See  Injunction,  1. 

MISJOINDER. 

1.  Of  causes:  division:  new  petition  in  separate  cause:  new  no- 

tice.   See  Practice,  5. 

2.  Of  causes:  how  assailed:  waiter  of.    See  Practice,  15. 

3.  Of  parties:  how  and  when  assailed.    See  Practice,  19. 

MISTAKE. 

1.  By  abstractor  of  title:  liability  for  dahaob  caused  by:  duty 
of  employeii  to  avert  damages.  Where  plaintiff  employed  defend* 
ant  to  make  for  her  an  abstract  of  title  to  real  estate,  and  defendaot. 
with  no  fraudulent  purpose,  made  a  mistake  in  the  abstract,  whereby 
plaintiff  was  led  to  oelieve  that  she  had  ten  days  longer  to  redeem  the 
land  from  a  sheriff's  sale  than  she  actually  had  according  to  the  record, 
and  she  learned  of  the  mistake  one  day  before  the  time  for  redemption 
actually  expired,  held  that  she  could  not  recover  of  defendant  damages 
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on  accoont  of  her  inability  to  redeem  the  land,  anlesa  she  used  ordinary 
diligence  in  endeaisorinff  to  get  the  money  to  redeem  after  the  mistake 
was  discovered,  and  inarming  defendant  promptly  of  the  mistake,  so 
that  it  might,  by  helping  her  to  get  the  money,  avert  the  consequences 
of  the  mistake,  and  thus  save  itself  from  liability  therefor.  Roberta  v, 
Leon  Loan  <^  Abetraet  Co.,  76. 

2.  In  writtbn  oontbaot:  rbfobmation:  bvidencb.    See  Contract,  14. 

8.  In  dbbd:  bbfobmation:  byidbncb.    See  Conveyance,  1. 

4.  Payment  of  taxes  on  another's  land  unbbr  bbubf  of  owner- 
ship: HECOTBBT  FROM  TRUE  OWNER:  LIEN  UPON  LANDS.     See  TaxCS, 

4,  5,  6. 

MORTGAGE. 

1.  Not  discharged  by  contract  of  novation  as  to  the  debt.    No 

mere  change  in  the  form  of  the  debt,  nor  in  the  j^ersonttel  of  the  debtor, 
has  the  effect  to  discharge  the  mortgage  security.  And  in  this  case, 
where  the  mortgagor  sold  the  mortgaged  premises  to  a  third  person, 
and,  by  a  contract  of  novation,  the  mortgagee  delivered  up  the  mort- 
gage notes  to  the  mortgagor,  and  accepted  the  notes  of  the  third  per- 
son for  the  same  indebtedness,  held  that  this,  without  more,  did  not 
work  a  discharge  of  the  mortgage.    Foster  v,  Fayne^  85. 

2.  Cancellation  OF  by  attorney  without  authority:  priority  of 

LIEN3:  record  notice.  Where  a  mortgagor  of  land  sold  the  land  to 
another,  and  the  mortgagee  gave  up  the  original  notes  to  the  mortga- 

for,  and  accepted  the  notes  of  the  purchaser  instead,  and  authorized 
is  attorney  in  fact  to  cancel  of  record  the  original  mortgage  upon  the 
receipt  of  a  new  mortgage  from  the  purchaser,  but  the  attorney,  with- 
out authority,  canceled  the  original  mortgage  without  receiving  such 
new  mortgage,  but,  prior  to  such  cancellation,  the  purchaser  had  mort- 
gaged the  land  to  P.,  held  that  P.,  when  he  took  his  mortgage,  was 
charged  by  the  record  with  notice  of  the  original  mortgage,  and  that 
the  ori^al  mortgage,  though  so  canceled  without  authority,  btill  sub- 
sisted m  equity  as  against  the  purchaser  and  P.,  and  was  a  lien  upon 
the  land  sui>erior  to  the  mortgage  so  made  to  P.    Id, 

3.  Oy  EXEMPT  personal  property:  wrongful  seizure  and  sale  of 

upon  execution:  mortoagor's  rioht  of  action  upon  indemnify- 
ing bond,  a  mortgagor  of  exempt  personal  property  is  not  for  all 
Surposes  divested  of  his  title  thereto,  and  ho  can  maintain  an  action  for 
amages  upon  an  indemnifyinic  bond,  where  such  property  in  his  pos- 
session has  been  wrongfully  seized  and  sold  upon  execution;  but, lest 
the  defendants  should  l>e  subjected  to  a  double  liability,  the  mortgagee 
should  be  joined  with  the  mortgagor  as  plaintiff.  Beck,  J.,  dissenting, 
Evans  v,  St.  Paul  Harvester  Works,  204. 

4., Question  of  priority  in  equity:  innocent  purchaser  protected. 
Where  a  loan  was  made  upon  real  estate  incumbered  by  an  unrecorded 
mortgage,  with  the  understanding  and  agreement  between  the  holder 
of  such  mortgage  and  the  agents  who  negotiated  the  loan,  that  the 
mortgage  to  be  g[iven  to  secure  the  loan  should  be  first  filed  for  record, 
and  should  constitute  the  first  lien  on  the  property,  but  the  holder  of 
the  first  mortgage,  in  violation  of  the  agreement,  filed  his  mortgage  for 
record  first,  and  the  loan  was  consummated  and  the  second  mortgage 
taken  without  knowledge  of  the  fraud,  held  that,  as  between  the  origi- 
nal parties  and  such  subsequent  holders  of  the  securities  as  took  them 
with  notice  of  the  facts,  the  mortage  given  to  secure  the  loan  was  the 
prior  lien  in  equity;  but  as  the  evidence  in  this  case  (see  opinion)  shows 
that  the  holder  of  the  first  mortgage  took  it  for  value,  withont  notice  of 
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said  agreement,  and  relyinfir  upon  the  facU  as  shown  by  the  record,  irftf, 
further,  that,  as  between  hun  and  the  holder  <^.  the  morigatB^  tpma  for 
the  loan,  hifl  mortg^age  was  properly  decreed  to  bo  the  prior  lien.  Cook 
V.  SUme,  352. 

5.  FOKBCLOStTRBOF:  WHBKB  ACTION  SHOULD  BE  BROUGHT :  JCBISDICTXOV. 

Where  a  note  made  payable  in  one  county  is  secured  by  a  mort^af^e  od 
land  located  in  another  county,  the  court  of  the  county  where  the  note 
is  payable  has  no  jurisdiction  of  an  action  to  foreclose  the  niof^aire, 
where  the  notice  to  the  maker  is  by  publication  only.  The  action  in 
such  case  is  strictly  in  rem^  and  must  be  brought  in  the  coud^  whm 
the  land  lies;  but  if  such  service  is  had  upon  the  maker  of  tbenote, 
and  the  action  is  so  brought,  as  to  enable  the  court  of  the  county  where 
the  note  is  payable  to  render  a  personal  judgment  upon  the  note  againtt 
the  maker  thereof,  (See  Code,  §  2581,)  then  that  court  may  alto  reader 
a  decree  foreclosing  the  mortgage,  though  the  land  lies  in  another 
county.  (Equitable  Life  Insurance  Co.  v,  Gleason,  56  Iowa,  47  )  The 
rule  was  different  under  section  2793  of  the  Revision.  See  Chndbounu 
V.  Oilman,  29  Iowa,  181.    Iowa  Loan  (t  Trust  Co,  v.  Daif,  459. 

6.  To  TRU8TEB  FOR  BOND-HOLDERS:  FORRCLOSURB:  ORDER  OF  COURT  TO 

BID  INPROPBRTT  FOR  WHOLE  debt:  FACTS  NOT  WARRASTTING.  Where 

plaintiff  was  the  mortgagee  in  trust  for  the  intervenor  and  thirteen 
other  bond-holders,  but  the  others  had  guaranteed  to  the  interveoortbe 
payment  in  full  of  his  bonds,  held  that  the  court  had  no  authority, 
against  intervenor's  objection,  to  direct  the  trustee  to  bid  in  the  prop- 
erty on  foreclosure  for  the  full  amount  of  the  bonds  secured,  hecaoae 
thereby  intervenor  would  be  deprived  of  the  benefit  of  his  guaranty, 
and,  instead  thereof,  would  be  invested  with  only  his  pro  rata  share  of 
the  property,  however  much  it  might  fall  short  in  Talue  of  the  amooni 
bid  therefor.    Sanxey  v.  Iowa  City  Glass  Co.^  707. 

7.  Bt  HUSBAND  ALONE,  OF  BXCESS  OF  LAND   USBD  AS   H0ME8TKAD,  TOIO. 

See  Homestead,  1. 

MUNICIPAL  CORPORATION. 
See  Cities  and  Towns. 
School  District. 
Judoxbnt  and  Dbcbbb,  1  • 

MURDER. 

1.  Eyidencb  of  vicious  conduct  towards  decbasbd:  See  Criminal  Law, 

23. 

2.  Instruction  as  to  lowbr  grades  of  offbnsb:  whbn  kotbeqcired. 

See  Criminal  Law,  25. 

NEGLIGENCE. 

1.  Contributory:  what  is  not:  personal  injury.    In  an  action  for » 

personal  injury,  the  plaintiff  cannot  be  deemed  to  have  been  gou^y 
necessarily  of  contributory  negligence,  if  the  danger  might  have  been 
seen  by  him  and  avoided  if  seen;  {Greenleaf  r.  Dubuque  rf-  S,  C  R'ff,^ 
33  Iowa,  52;)  for  something  depends  upon  the  duty  which  theplouitia '^ 
discharging,  and  something  upon  the  obviousness  of  the  danger.  Baw' 
win  V.  St.  L.,  K.  dt  if.  W.  Ky  Co.,  210. 

2.  Ebcploybr  and  employe:  risks  assumed  by  the  latter:  dstbct- 

iTB  machinery.    An  employe,  by  remaining  in  the  service  of  his  em- 
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ployer  withoot  objection,  assumes  the  risk  of  soch  damages  as  are 
occasioned  by  delects  in  the  machinery  about  which  he  is  employed,  of 
which  he  has  knowled^,  or  of  which,  in  the  exercise  of  reasonable  care 
and  diligence,  he  might  have  knowledge.  (See  cases  cited  in  opinion.) 
Bat  where  he  does  not  himself  operate  or  control  the  machinery,  out  it  is 
operated  and  controlled  by  his  employer,  he  does  not  assume  such  risks 
as  are  created  by  the  negligent  manner  in  which  the  employer  may  use 
the  defective  machinery;  and  the  existence  of  the  defect  in  such  a  case 
imposes  upon  the  employer  the  duty  of  usin^  greater  care  in  the  manage- 
ment of  the  machinery  than  would  be  required  of  him  if  the  defect  did 
not  exist.    Maran  r.  Harris^  890. 

3.  Of  crrr  in  oabb  of  stbrbt.    See  Cities  and  Towns,  4. 

4. :  bvidbncb.    See  Cities  and  Towns,  5. 

5.  In  ayoidino  damagbs  thbouoh  mistake  defsatb  recoyert.    See 

Mistake,  1. 

6.  Pleading:  atebments  held  sufficbnt.    See  Pleading,  5. 

7.  Of  attorney's  clerk  imputed  to  client.    See  Practice,  13. 

8.  For  nrgligbncb  o^  the  part  of  railroads,  see  Railroads,  1,  3, 5. 

14,  22,  28, 24,  80. 

NEGOTIABLE  INSTEUBiENTS. 
See  Promissory  Note. 

Certificate  of  Deposit. 

NEW  TRIAL. 

1.  Discretion  of  trial  court  in  granting.    Error  and  abuse  of  dis- 

cretion on  the  part  of  the  trial  court  must  be  shown,  before  this  court 
will  disturb  an  order  grunting  a  new  trial  on  the  ground  that  the  ver- 
dict is  inadequate  under  the  evidence.    Brett  v.  Baasett^  840. 

2.  Newly-discoyered  evidence  as  ground  for:  rules  of  law  re- 

lating to.  Before  a  new  trial  can  properly  be  granted  upon  the 
ground  of  newly-discovered  evidence,  it  must  ue  made  to  appear,  not 
onlv  that  such  evidence  is  not  cumulative,  but  also  that  it  is  material 
and  competent,  and  that  it  has  been  discovered  since  the  trial,  and  that 
due  diligence  was  used  to  discover  it  before  the  triaL  Town  of  Man- 
8on  V,  Ware,  845. 

3.  ExcBssiYB  damages:  court  may  deny  motion  upon  reduction  of 

damages.    See  Damages,  1. 

4.  Discretion  of  trial  court  in  granting  respected  on  appeal. 

See  Practice  in  Supreme  Court,  2,  32. 

5.  Reyiew  of  ruling  on  upon  appeal:  rule  stated.    See  Practice 

in  Supreme  Court,  29. 

6.  Where  special  ybrdict  is  against  eyidence.    See  Verdict,  1. 

NOTICE. 

1.  Of  ADYER8E  POSSESSION.    See  AdYerse  Possession,  1. 

2.  To  CITY  OFFICERS  OF  DEFECT  IN  STREET:  EYIDENCE.     See  ClticS  and 

Towns,  8. 
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8.  Op  dower  mTBRssT  to  pubchasbbs  of  §cnoo^  ulkdo:  facts  kot 
ooNBTiTUTiNO.    bee  Dower,  1. 

4.  To   PX7RCHA8BB   OF   CHATTELS   OF   FRAUDULEHT   IHTfiNT  OF  SKIXKR. 

See  Fraadulent  Conveyance,  3. 

5.  To    PURCHASES  OF  REAL   ESTATE:    VERDICT    WITHOUT   JUDGMKHT  HI 

NOT.    See  Lien,  1. 

6.  Of  mortgage  libn.    See  Mortgage,  2,  4. 

7.  Of  assessment  of  tax:  tax-pater  entttlbd  to.    See  Taxalkm,  2»  3. 

8.  To  purchaser  of  real  estate  of  adybrsb  possbhuon:  xvFmcr  of. 

See  Titie,  4. 

NOVATION. 

1.  Facts  constituting.    See  Contract,  1. 

2.  As  TO  MORTGAGE  DEBT  DOES  NOT  DISCHARGE  MORTGAGE.     See  Mort- 

NUISANCE. 

1.  Created  by  grantor:   uabilitt  of  grantee  without  notice. 

Where  the  grantee  of  an  easement  discovers  a  nuisance  in  connection 
therewith,  and  abates  it,  but  afterwards  permits  it  to  arise  again,  he  is 
liable  to  an  action  therefor  without  notice  to  abate  it,  even  though  it  vas 
created  originally  by  his  grantor.    Drake  r.  C,  R,  I.  o^  P.  B'y  Co.^  302. 

2.  Obstruction  of  surface  water  :  separate  cause  of  action  for 

EACH  tear's  damages:  statute  of  limitations.  Where  defendant 
had,  by  its  unlawful  obstruction  of  surface  water,  caused  damage  to 
plaintiff  for  more  than  five  years  prior  to  his  bringing  action  tb«Yefor. 
and  the  remedy  for  the  wrong  was  to  be  applied  by  defendant  on  its  own 
premises,  and  m  the  discharge  of  a  snbsistmg  obligation,  plaintiff  prop- 
erly brought  his  action  to  recover  such  damages  as  he  had  sastained 
within  five  years  preceding,  and  such  action  was  not  barred  by  the  stat- 
ute of  limitations,  on  the  ground  that  a  cause  of  action  arose  out  of  the 
same  wrong  more  than  five  years  before.  Powers  r.  Council  Bluffs^  40 
Iowa,  652,  distinguished.    Id, 

3.  Damages  for  limited  to  time  of  existence.    The  right  to  recover 

for  the  diminution  of  the  value  of  the  use  of  one's  premises,  on  account 
of  a  nuisance  permitted  on  an  adjoining  lot,  must  be  limited  to  the  time 
during  which  the  nuisance  has  existed,  as  shown  by  the  evidence.  Quinn 
V,  C,  B,  dr  Q.  R"y  Co.,  510. 

4.  Percolation  of  water  from  adjoining  lot:  action  for  resut-t- 

iNG  DAMAGES.  Where  one,  through  some  unlawful  or  unreasonable 
use  or  sufi'erance,  allows  water  to  collect  upon  his  lot,  and  by  percola- 
tion through  the  soil  it  reaches  his  neighbor's  property  and  renders  it 
less  valuable,  he  becomes  liable  to  the  latter  for  the  damages  sustained 
by  him  on  account  thereof.    Id. 

5.  Action  for  damages  and  abatement:  right  to  jury  trial.    Under 

section  3331  of  the  Code,  where  a  party  sues  for  damages  occasioned  by 
a  nuisance,  he  is  entitled  to  have  his  damages  ai^sessed  by  a  jury,  not- 
withstanding he  may  seek  in  the  same  action  to  have  the  continuation 
of  the  nuisance  eigoined.    Miller  v.  K.  db  Des  M.  R'y  Co.,,  680. 

6.  Recovery  of  damages:  ownership  of  land  affectfd.    Where  one 

is  injured  by  water  flowing  upon  his  land  through  a  ditch  wnmgfully 
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dufir  thereon,  it  is  immaterial  that  he  did  sot  own  the  land  when  the 
ditch  was  dug;  it  is  enough  that  he  owned  it  when  the  ii^uiy  occurred. 
Id, 

7.  By  diversion  op  water:  when  statute  op  limitations  begins  to 
BUN.    See  Statute  of  Limitations,  5. 

OFFICER. 

1.  HOLDINO  BY  APPOINTMENT  NOT  REMOVABLE  AT  PLEilSURE.    Under  860- 

tion  6,  article  11,  of  the  constitution  of  Iowa,  "all  persons  appointed  to 
fill  vacancies  in  office  shall  hold  until  the  next  general  election,  and  until 
their  successors  are  elected  and  qualified.''  It  js  accordingly  held  that 
a  board  of  supervisons  has  no  power  to  remove  from  office,  at  their 
pleasure,  one  whom  they  have  appointed  to  fill  a  vacancy  occurring  in 
the  office  of  sheriff  of  their  county.  State,  ex  reL  Bedjield,  v.  Chatbiim, 
659. 

2.  County  treasurer:  compensation  op:  excessive  allowance  by 

SUPERVISORS  VOID.    See  County  Treasurer,  1. 

3.  Op  election  :  rbpusal  to  canvass  vote  :  remedy  against.    See  Elec- 

tion, 1. 

4.  Claim  por  salary:  when  statute  op  limitations  begins  to  run 

against.    See  Statute  of  Limitations,  2. 

ORIGINAL  NOTICE, 
1.  Error  in  designating  appearance  day.    See  Mechanic's  Lien,  1. 
PARENT  AND  CHILD. 

1.  Liability  op  pather  por  necebabies  purnished  to  adult  daugh- 

ter LIVING  at  home.    See  Domestic  Relations,  1. 

2.  Liability  op  parent  por  voluntary  and  gratuitous  support  op 

CHILD  by  another.    See  Domestic  Relations,  2. 

PARTIES  TO  ACTIONS. 

1.  Parties  flaintipp:  trustee  op  chose  in  action  may  sub  thereon. 

A  chose  in  action  may  be  transferred  to  a  trustee,  and,  by  §  2544  of  the 
Code,  a  trustee  is  clothed  with  the  right  and  power  to  prosecute  an  action 
thereon  in  his  own  name.    Ooodnow  v,  Litcnfield,  275. 

2.  A   THIRD  PARTY  HAVING  A  BENEPICIAL  INTEREST  MAY  SUB   ON  CON- 

TRACT.   See  Bond,  2. 

3.  Joinder  op  plaintipps  to  save  dependant  prom  double  liability. 

See  Mortgage,  3. 

4.  Misjoinder  op:  how  and  when  assailed.    See  Practice,  19. 

PARTITION. 

1.  Action  in:  attorney's  pees  as  costs:  when  not  allowed.  Whether 
in  any  case  the  plaintiff  in  partition  can  have  his  attorney's  fees  taxed 
as  a  part  of  the  costs,  is  not  m  this  case  decided;  but  this  cannot  be  done 
in  a  partition  suit  wherein  there  is  a  contest,  as  contemplated  b^  sec- 
tions 3282«  3297  of  the  Code;  and  the  facts  of  this  case  (see  opinion) 
show  that  it  involved  such  a  contest  in  fact,  if  not  upon  the  face  of  the 
pleadings.    Duncan  v.  Duncan,  150. 
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PARTNERSHIP. 

1.  Facts  constitutivo:  shabino  in  losses.    While  it  is  tnie  that  the 

mere  participation  in  the  profits  of  a  bosiness  does  not  constitate  a  part- 
nership between  the  parties  to  the  transaction,  yet  it  is  not  necessary,  in 
order  to  constitate  a  partnership,  that  there  be  an  express  agreement 
that  each  party  shall  bear  a  ^haie  of  any  lasses  which  may  occor.  ThiB 
may  be  inferred  from  the  other  provisions  of  the  contract,  the  nature  of 
the  bosiness,  and  the  relation  of  the  parties  to  the  business  to  be  tzass- 
acted;  and,  from  the  admitted  facts  of  this  case,  (see  opinion,)  it  is  held 
that  the  parties  hereto  were  partners.    Richards  r.  Orinnell^  44. 

2.  For  dealtno  in  rbal  estate:  based  on  parol  contract:  STAnrrB 

OF  FRAUDS.  While  the  decisions  are  conflicting,  the  decided  wetgfat  of 
authority,  as  well  as  sound  reason  and  correct  principles,  sopport  the 
conclusion  reached  in  this  case,  that  a  contract  of  partnership  for  the 
purpose  of  dealing  in  real  estate  is  not  void  under  the  statute  of  frauds, 
because  it  is  not  evidenced  by  any  writing,  but  rests  in  parol:  ancU  after 
the  dissolution  of  such  partnership,  either  partner  may  establish  his  in- 
terest in  the  partnership  land,  without  such  interest  being  evidenced  by 
any  such  written  contract.    Id, 

3.  Action  for  accounting  and  settlement:  statute  OFLimTATiORs: 

WHEN  IT  BEGINS  TO  RUN.  Ihe  statute  of  limitations  does  not  begin  to 
run  against  un  action  tor  an  accounting  by  one  partner  against  another 
until  the  partnership  has  been  dissolv^,  or  until  a  demand  for  an  ac- 
counting and  settlement  has  been  made.    Id, 

4.  Evidenob  TO  PROYB  AND  TO  DiBPROYB.    The  declarations  of  one  person 

are  not  admissible  to  prove  that  another  person  is  or  is  not  his  partner, 
where  such  declarations  are  not  a  part  of  the  res  gestae;  but  where  a 
defendant  is  sought  to  be  bound  through  an  alleged  partnership,  he  may 
testify  that  the  partnership  never  existed,  and  may  explain  drcamstan- 
ces  testilied  to  by  others  tending  to  prove  the  partnership.  Ckamtbers 
V.  Grout,  342. 

5.  Evidence  to  bind  onb  as  partner.    Where  it  was  songht  to  bind  de- 

fendant as  a  partner  of  one  0.,  it  was  proper  for  the  jury  to  consider 
evidence  to  the  effect  thatO.  introduced  defendant  to  the  plaintiff  *s  offi- 
cers as  his  partner,  und  that  defendant  was  silent,  and  that  defendant 
himself  at  another  time  stated  to  plaintiff 's  officers  that  he  and  O.  were 
partners;  and  to  so  instruct  the  jury  in  this  ease  was  not  error.  Towt^ 
of  Mansonv.  Ware,  345. 

6  P1.EADING:  FAILURE  to  allege:  defect  waited  and  cured.    See 
Pleading,  1. 

PAYMENT. 

1.  Bt  certificate  of  deposit.    See  Banks,  2. 

2.  Acceptance  of  amount  allowed  bt  board  of  supertisobb  is 

satisfaction  of  whole  claim.    See  County,  2. 

PERSONAL  INJURIES. 

1.  Bt  railroad  companies.    See  Railroads,  3»  15, 16, 17,  22, 23, 30. 

2.  To  EMPLOTB  THROUGH  NBGLIGENCB  IN  USB  OF  DEFECTITB  MACHIN- 

bkt.    See  Negligence,  2. 
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PLEADING. 

1.  AlXBOATION  OP  COPARTNERSHIP  OR  CORPORATION:    DBPECT  WAIVED 

AND  CURED.  Where  a  petition  declares  upon  a  contract  in  writing, 
and  shows  that  a  copy  cannot  be  set  out,  but  it  appears  by  the  contract 
admitted  in  evidence  that  defendants  are  sued  by  the  name  in  which 
they  signed  the  contract,  a  motion  in  arrest  of  judgment  should  not  be 
sustained  on  the  ground  that  the  petition  does  not  allege  that  defend- 
ants are  a  corporation  or  copartnership,  nor  that  the  action  is  founded 
upon  a  written  instrument  wherein  defendants*  name  and  description 
are  designated.  See  Code,  §  2558.  The  defect  in  the  petition  should  be 
pointed  out  by  motion  or  demurrer.  If  not  so  pointed  out,  it  will  be 
considered  as  waived.    Code,  §  2650.    Wendall  v.  Osborne,  99. 

2.  Recitals  in  exhibits  are  not  allegations  of  plea.    The  recitals 

contained  in  a  deed  and  abstract  of  title  attached  to  an  answer  as  ex- 
hibits are  not  to  be  regarded  as  averments  of  the  answer,  unless  spedaliy 
made  so  by  proper  tulegations;  and,  where  an  answer  was  baa  on  de- 
murrer, except'as  such  recitals  were  considered  as  averments  of  the  an- 
swer, the  demurrer  should  have  been  sustained.    Miller  v.  Miller,  387. 

8.  Demurrer,  waiver  op  by  pleading  over:  pacts  not  constitut- 
ing. Where  a  demurrer  was  interposed  to  a  counter-claim  as  set  up  in 
one  paragraph  of  the  answer,  the  defendant  did  not  waive  his  exception 
to  the  ruling  by  afterwards  filing  an  amendment  to  another  paragraph 
of  his  answer,  in  which  amendment  there  was  no  reference  to  the 
counter-claim.    Folsom  p.  Winch,  477. 

4.  Annexed  exhibit  is  not  part  of  unless  made  so.    Where  a  record 

not  required  by  law  to  be  annexed  to  or  set  out  in  a  pleading  is  never- 
theless so  annexed,  it  does  not  become  a  part  of  the  pleading,  unless 
specially  made  so  by  proper  averments  in  tne  pleading  itself.  Scott  v. 
Union  Co.,  583. 

5.  Negligence:  averments  held  sufficient.   The  petition  in  this  case 

not  having  been  assailed  bv  demurrer  or  motion,  held  that  the  aver- 
ments, though  not  very  definite  or  exact,  were  sufficient  to  entitle  the 
plaintiffs  to  recover  upon  the  ground  of  negligence  in  the  ccnstruction 
of  a  ditch.    Miller  r.  K.  dt  Des  M,  R'y  Co,,  6«0. 

6.  IdoTiON  TO  STRIKE  OUT:  ERROR  WITHOUT  PREJUDICE.    See  Practice,  6. 

POSSESSION. 

1.  Of  MORTGAGED  CHATTELS  BT  MORTGAGOR,  BT  LEAVE  OF  MORTGAGEE: 

EVIDENCE  OF  FRAUD.    See  Chattel  Mortgage.  1,  8. 
PRACTICE. 

1.  Exception  to  single  conclusion  of  law:  sufficiently  specific 

Where  a  cause  was  tried  to  the  court,  and  the  judgment  was  based 
upon  a  single  conclusion  of  law,  to  which  plaintift  excepted,  held  that 
the  exception  was  sufficiently  definite  and  specific.  Boyce  c.  Wahash 
R'y  Co,,  70. 

2.  Ordering  verdict  for  defendants:  obder  premature.    Where 

plaintiffii  were  suing  upon  a  promissonr  note,  and  they  offered  in  evi- 
dence part  of  a  deposition  taken  by  defendants,  but,  on  defendants' 
motion,  they  were  required  to  read  the  whole  deposition,  which  tended 
to  show  that  plaintifis  had  no  title  to  the  note  in  question,  it  was  error 
for  the  court,  at  that  stage  of  the  trial,  and  before  plaintiffs  had  rested 
Ihoir  case,  to  order  a  verdict  for  defendants,  without,  allowing  plaintiffs 
to  introduce  other  evidence  to  establish  their  title  to  the  note.  Miller  v. 
House,  82. 
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3.  Evtdencb:  rbabiko  part  okly  of  deposition:   krrou  wiTnotrr 

PREJUDICE.  Where  plaintiff  took  the  deposition  of  a  witness,  but  did 
not  introduce  it  on  the  trial,  but  the  defendant,  against  plaintiff  *«  ob- 
jection, was  allowed  to  introduce  and  read  ihe  cross-ezaminaiioii  only, 
if  there  was  error  in  this  rulinfir*  (which  is  not  decided,)  it  was  without 
prejudice  to  plaintiff,  since  he  afterwards  asked  and  obtained  leave  to 
introduce  the  examination  in  chief.    Bixby  v,  Carskaddon^  164. 

4.  Judgment  on  bpecial  verdict:  pacts  not  warranting:  court 

NOT  BOUND  BY  INSTRUCTIONS.  An  instruction,  though  erroneous,  is 
binding  upon  the  juryj  but  not  upon  the  court;  and  where,  under  an 
erroneous  instruction  given  by  the  court,  and  a  special  verdict  found  by 
the  jury,  the  jury  should  have  found  for  the  defendants,  but  did  in  fact 
find  a  ffeneral  verdict  for  the  plaintiff,  held  that,  while  it  was  proper  to 
set  aside  the  general  verdict  as  being  inconsistent  with  the  special  ver- 
dict and  the  ins-tructions,  yet  it  was  error  to  render  judgment  for  the 
defendants,  based  upon  the  special  verdict  and  the  erroneous  instruc- 
tion. The  case  should  have  stood  for  a  new  trial.  Etana  v.  St.  Paul 
Harvester  Works,  204. 

5.  Misjoinder  of  causes:  new  petition  in  separate  cause:  neces- 

sity OF  notice.  Action  in  three  counts  against  the  three  joint  maken 
of  three  promissory  notes.  The  first  maker  pleaded  that  he  was  but 
surety  on  the  first  and  third  notes,  and  the  second  and  third  makers 
pleaded  that  they  were  but  sureties  on  the  second  note,  and  judgment 
was  asked  accordingly;  whereupon  the  plaintiff  was  allowed,  agaimt 
the  objections  of  the  second  and  third  makers,  to  dismiss  the  cause  of 
action  on  the  second  note  as  to  the  first  maker,  and,  because  of  the  mis- 
joinder of  causes  thus  resulting,  to  file  a  separate  petition  against  the  sec- 
ond and  third  makers  upon  the  second  note,  to  which  they  were  required 
to  answer  by  noon  of  the  succeeding  day: — Held  that  in  this  there  was 
no  error:  (Code,  §  §  2550,  2631 ;)  that  the  defendants  to  the  new  petition, 
being  already  in  court  on  the  same  cause  of  action,  could  not  demand 
the  service  of  a  new  original  notice,  and  that,  if  they  wanted  more  time 
to  answer,  they  should  have  asked  it  of  the  court  below.  Adams  J., 
dissenting,    Dorothy  v.  Hicks,  240. 

6.  Motion  to  striee  out  part  of  petition  :  error  without  prejudice. 

The  overruling  of  a  motion  to  strike  out  portions  of  the  petition  is  no 
ground  for  reversal,  even  if  erroneous,  where  the  motion  did  not  strike 
at  any  vital  part  of  the  petition,  and  the  sustaining  of  the  motion  could 
not  have  benefitted  the  appellant.    Holt  v.  Brown,  319. 

7.  Instrutcting  the  jury  as  to  the  issues.    It  is  the  T>rovince  of  the 

court  to  determine  the  issues  involved  in  a  case,  and  it  is  errOr  for  the 
court  to  refer  the  jury  to  the  pleadings  to  ascertain  what  the  issues  are. 
Porter  v.  Knight,  365. 

8.  On  demurrer:  allegations  of  assailed  pleading  alonb  tobb 

considered.  The  court  in  considering  a  demurrer  must  consider  alone 
the  allegations  of  the  pleading  assailed.  It  would  be  error  to  consider 
facts  not  pleaded,  but  of  which  the  court  might  take  judicial  notice  if 
pleaded,  and  give  the  pleader  the  benefit  of  such  facts.  Miller  r.  3ft7* 
ler,  387. 

9.  Special  interrogatories  to  jury  properly  refused.    A  number 

of  special  interrogatories  ixhich  defendant  asked  the  court  to  propound 
to  the  jury  were  properly  refused,  because  some  of  them  were  Imsed 
upon  erroneous  theories  as  to  points  of  law  herein  before  discussed; 
another  called  for  a  finding  not  upon  an  ultimate  question  of  fact;  and 
the  answer  to  another,  however  given,  could  have  shed  no  light  upon 
the  correctness  of  the  general  vei^ict  CummiM  v.  Des  M,  d-  St,  L.  B'g 
Co.,  397. 
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10.  SuBHiTTiNO  FPSCIAL  iNTEBBOGATOBiES.  Special  interrogatories  which 
mnst  necessarilv  be  answered  by  the  general  verdict,  or  which  are  im- 
material, should  not  be  submittecl  to  the  jury.  Hollingaworth  v.  Dea 
M.  dh  Si.Jj.  R'y  Co.,  443. 

11.  DinsiON  OF  CAUSES  OF  action:  waiveb  of  unity  of  cause.  Where 

elaintiff  submitted  to  the  ruling  of  the  court  requiring  him  to  divide 
is  causes  of  action,  he  could  not  afterwards,  for  the  purpose  of  saving 
a  i)ortion  of  his  daim  from  the  bar  of  the  statute  of  limitations,  be  heard 
to  insist  that  his  claim  constituted  but  one  continuous,  current  account. 
Griffin  v.  Clay  County,  413. 

12.  Pleading  not  filed  in  time  stbicxen  fbom  files.  Where  a  demur- 
rer was  sustained  to  a  petition,  and  plaintiff  delayed  the  filing  of  his 
amended  petition  beyond  the  time  allowed  by  the  court,  and  defendant 
moved  to  strike  it  from  the  files  because  not  filed  in  time,  and  plaintiff 
was  allowed  time  to  resist  the  motion  by  filinipr  an  aifidavit  excusing  the 
dela^,  but  failed  to  file  his  affidavit  within  the  time  allowed,  and  the  court, 
in  view  of  the  "history  of  the  case,"  sustained  the  motion,  held  that 
this  court  could  not  disturb  the  ruling.    Haytcard  v.  Goldabury,  436. 

13.  Negligence  of  attoknet's  clerk  imputed  to  client.  The  negli- 
gence of  an  attorney's  clerk  in  delaying  the  filing  of  pleadings  until  after 
the  time  allowed  by  court,  must  be  imputed  to  the  attorney's  client. 
Id. 

14.  Instructions:  the  court  must  state  the  issues.  It  is  the  duty  of 
the  court  to  determine  the  issues  in  a  case  and  state  them  to  the  jury; 
and  it  is  error  to  refer  the  jury  to  the  pleading  to  determine  the  issues 
in  whole  or  in  part.  Fitzgerald  v,  McCarty,  55  Iowa,  702  followed. 
Bryan  v,  C,  B.  I.  dt  P.  R'y  Co,,  464. 

15.  Misjoinder  of  causes  :  how  assailed  :  waiver  of.  A  mi^'oinder  of 
causes  of  action  is  waived,  unless  assailed  before  defense  is  made,  by 
motion  to  strike  out  the  cause  or  causes  improperly  joined.  Code,  g  g 
2632,  2633.    Flynn  v.  D.  M.  <0  SL  L.  R'y  Co.,  490. 

16.  Taxing  case  prom  jury:  when  justifiable.  The  court  is  justified 
in  taking  a  case  from  the  jury  only  when  there  is  an  entire  absence  of 
evidence  tending  to  establish  the  claim  or  defense  set  up  in  the  plead- 
ings.   Sperry  v.  Etheridge,  543. 

17.  On  DEMURRER  TO  petition  IN  EQUITY:  SOME  RELIEF  DUE:  DEMUR- 
RER OVERRULED.  Where  it  appears  that  the  plaintiff  is  entitled  to 
some  of  the  relief  asked  in  a  petition  in  equity,  a  demurrer  thereto  should 
not  be  sustained.    Peters  v.  Phillips,  550. 

18.  Continuance  ON  ACCOUNT  of  surprise:  facts  not  warranting. 
Where  certain  facts  were  pleaded  in  a  reply,  to  which  there  was  no 
ol:gection,  but  plaintiff,  upon  the  trial,  in  order  that  he  mi^ht  be  allowed 
to  prove  such  facts  under  the  court's  rulings,  set  them  up  m  an  amend- 
ment to  his  petition,  held  that  the  defendant  could  not  nave  been  sur- 
prised by  the  issue  so  made,  and  by  the  offer  to  prove  such  facts,  and 
that  it  was  error  for  the  court  to  grant  a  continuance  upon  the  ground 
of  such  alleged  surprise.    Balm  v.  Nunn,  641. 

19.  Misjoinder  of  parties:  objection  too  late.  An  objection  that 
there  is  a  misjoinder  of  parties,  plaintiff  or  defendant,  should  be  made 
by  motion  to  strike  out  the  parties  improperly  joined.  It  cannot  be 
raised  for  the  first  time  on  motion  in  eirrest  of  judgment.  Miller  v.  K. 
db  Des  M,  R"y  Co.,  680. 

20.  Objection  to  standing  of  interybnor:  made  too  late  on  appeal* 
Where  a  party,  by  leave  of  the  court,  filed  a  petition  of  intervention  in 
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acaase,aDd  the  is^nes  raised  thereby  were  tried  and  determlDed  wMboot 
olo'ection  in  the  trial  court,  it  is  too  late,  on  appeal  to  Ibis  courts  to  object 
to  the  fttandinir  of  the  interveno^  in  the  case,  on  account  of  hisfaOoieto 
serve  notice  of  his  intervention  on  one  of  the  parties  to  the  suit  Satutf/ 
V.  Iowa  City  Glass  Co^  707. 

21.  Ebbobtv  bxcludikg  evidence:  katerialitt  mubtaffxab.  If  a 
party  intends  to  insist  on  appeal  that  the  trial  coort  erred  in  exclodinff 
codtain  oftered  evidence,  he  should  have  the  record  show  bow  the  exchided 
evidence  is  material.    Atkins  p.  Andsrstntf  739. 

22.  Opening  statement  bt  distbict  attobnet:  abubb  of  pbipilbgk. 
See  Criminal  Law,  4. 

23.  Mistake  of  judge:  dismissal  of  cause:  facts  not  coNBrmrnxe. 
See  Criminal  Law,  14. 

24.  In  intboducing  and  admittino  ezpebt  tetpimony.  See  Criminal 
Law,  24. 

25.  In  criminal  cases;  inbtbuctions  as  to  loweb  gbadb  of  offense. 
See  Criminal  Law,  25. 

26.  Reduction  of  damages  bt  coubt  on  motion  fob  new  tbial.  See 
Damages,  1. 

27.  On  demurber:  exception:  what  sufficient:  waiver  by  pleadino 
oveb:  pacts  not  constituting.    See  Demurrer,  1,  2. 

28.  Amendment  op  demubber  afteb  submission:  notice  to  oppoein 
PARTY.    See  Demurrer,  3. 

29.  Whe^  objection  to  incompetency  of  testimony  by  depositiok 
MUST  be  made.    See  Evidence,  2. 

30.  In  the  MATTER  OF  INSTRUCTING  THE  JUBY.    See  Instructions. 

PRACTICE  IN  SUPREME  COURT. 

1.  Question  of  fact:  finding  of  tbial  coubt.    This  court  will  not  in- 

terfere with  the  finding  of  the  lower  court  on  a  question  of  fact,  where 
there  is  a  conflict  of  evidence.  PefTt/  v.  Catting  ham  ^  41 ;  Daif  r.  Ban- 
dolph,  431;  Cole  v,  Coskery,  526. 

2.  New  trial:  discretion  of  trial  court  respected.    The  grantinff 

and  rel using  of  new  trials  is  kit  very  largely  to  the  sound  discretion  ot 
the  trial  courts;  and  an  order  granting  or  refusing  a  new  tnal  will  not 
be  overruled  by  this  court,  unless  it  clearly  appears  that  the  trial  court 
has  abused  its  discretion.    Perry  v,  Cottinghamy  41. 

8.  Supplemental  abstract  to  pbesent  the  becobd  as  cobbbcted, 
after  appeal,  in  the  court  below,  in  this  case,  appellants  had 
filed  their  abstzact,  showing  the  record  of  the  trial  coart  m  an  actkm 
based  upon  an  ante-nuptual  contract,  and  the  appellee  had  filed  an 
amended  abstract,  allegmg  that  neither  the  execution  of  said  contract, 
nor  the  contract  itself,  appeared  of  record  in  the  court  below.  Theze- 
upon  appellees  saggestea  a  diminuation  of  the  record,  and  had  leave 
to  amend  the  same.  They  then  appeared  in  the  court  below  and  had 
the  record  there  so  corrected  as  to  show  the  introduction  of  the  said 
contract,  and  the  consideration  thereof  bv  counsel  and  by  the  court 
At  a  subsequent  term  of  this  court,  appellants  filed  an  amended  and 
supplemental  abstract,  showing  the  introduction  and  consideration  of 
the  contract  in  the  court  below  :—^f?<f,  against  appellee's  objecti<si| 
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tliGt  tills  aappletD<?ntal  abstract  was  properly  Ijtloi^  Ihia  court  tia  a  poit 
of  the  record^  and  that  tli(*  case  mubt  be  dttemiincd  upon  its  merits, 
Feorsmt  c.  Maxfichl,  47  fowa,  W>^  aud  Dminc  v.  llupeott,  62  Iowa,  562, 
di&titiguish^^d.    Mnhaffij  i\  Mahaffff^  55, 

4.  JtTDGMENT  NOT  APFEAT^O  FKOM  NOT  CONErDEHED.      Wliere  in  AD  equit* 

able  action  a  new  party  plajntiff  is  broujarht  in  by  ani'?ndment  to  tbe 
petition  T  wlio  dairas  an  interest  in  the  land  in  eontro^^ersy^  and  the  de- 
fendant nnawers  the  amendraent,  claiming  for  herself  an  interest  in  the 
share  claimed  by  1  he  new  |>arty  plaintiff,  and  ask  a  that  she  Ije  awarded 
this  interest  in  the  final  judgment  in  the  cnse,  h^ld  thiit  her  answer 
must  be  re^rarded  as  n-  cro&g-bill  to  the  amendment  to  the  petition,  and, 
judg-ment  bannjr  been  rendered  for  the  plamtiffg  in  ireneral,  thm  waa 
an  ftdju dictation  against  her  aa  to  thatj  ami  it  cannot  be  reviewed  at  her 
requesit  upon  an  appeal  taken  by  the  plaintiffs  alone.    Id. 

5.  Cause  remanded:  peccliae  cabr,    Sinee  defendant  in  this  case  ac- 

qoiepced  in  nothing  but  the  jud^rmeiit  in  his  favor,  which  this  contt  has 
reversed,  because  the  ground  on  which  it  waa  bailed  (the  only  ground 
which  this  court  could  consider)  was  not  tenable,  but  whidi  judg-meufc 
dpfendant  alleges  miebt  have  l>feu  supported  by  other  (TTonnd^  whicU 
the  tnol  court  erroneously  found  against  it,  /if W  that  the  cause  should 
be  remanded  to  the  couii  below,  to  retiy  the  issues  of  law  imd  fuet  to 
the  same  extent  as  if  no  appeal  had  been  taken.  Boyee  v*  WiMh^sh  ICa 
Co.,  70. 

6.  Bill  op  exceptions  immaterial  whex  absthacts  ark  coKCLtrsrvE. 

Where  ap  pell  tint  has  filed  an  abstract  netting  tbrth  evidence,  and  the 
appellee  then  fiJe^  Kva  amended  abstract  setting  forth  **the  facts  as  tes- 
litiikl  to  on  the  trial/]  without  denying  that  ibe  evidence  contained  in 
the  orijdnal  iibstract  is  found  in  the  record,  these  abstracts  will  be  pre- 
sijcncd  to  contain  all  the  evidence*  In  such  caee»  the  bill  of  exceptions 
becomes  imraatena!,  ^.o  far  aa  the  evidence  is  concerned,  and  a  motion 
to  strike  it  fjx^m  the  files  will  not  be  considered*  UobtrU  %\  Leon  Loan 
(f-  Abfttraci  Co.^  7G. 

7.  Objection  to  abstract:  appellee  EfiTOFPEo  from  drqiko*  Where 

appellee,  in  her  amended  abstract,  denies  that  the  instruction  a  given 
and  ret  used  are  eet  out  in  the  original  abstract,  and  yet  her  counsel  in 
their  ai't^ment,  if  not  directly,  yet  infereDtially,  admit  that  (he  initruc- 
tions  given  ami  refused  are  found  in  the  abstract,  the  admission  thus 
made  will  be  regarded  as  s^  waiver  of  the  is^ue  raised  by  such  denitil, 
and  tbiw  court  will  not  consult  the  record  lor  the  purpose  of  determining 
such  isBUP,    Id, 

S.  Abstract  not  denied  by  amendment  taeen  as  true.    Where  ap- 

Eellant'fl  abstract  has  not  been  denied  by  an  amended  abstract,  it  wdl 
e  taken  )ia  true.    A  denial  contained  in  the  argument  will  not  be  con- 
sidered.   Farmer  v.  Sasseen,  110. 

9.  Prestjmpttoit  TN  FAYER  OF  trial  COURT.    Whcro  the  evidence  ii  not 

all  before  this  court,  and  an  instruction  complained  of  assumes  that 
there  was  evidence  tending  to  estabHsh  a  certain  fact,  it  must  be  pre- 
?iuined,  tor  the  purpose  of  reviewing  such  instruction,  that  there  waa 
such  evidence,    Eobtf  r,  Appanoose  Counttfj  113. 

10.  Error  presumed  to  have  been  pee-tudicial  unleph  the  con- 
tra ry  i  s  pu  o  w  n  .  Ill  i  i^  CO  11  r t  CO  n  n  0 1  ft s  su  m  e  t  h  at  a  n  er ron  eon  s  i  natr ac- 
tion wa^  without  prejudice  unless  that  fact  affirmatively  appears,    Id^ 

11.  No  HBVEnsAL  WHERE  APPELLANT  IB  NOT  PREJUDICED.  Where  appel- 
lants ha  vo  obtained  a  mortf  favorable  decree  than  they  were  entitled  to, 
and  errors^,  if  any  there  were,  flid  not  prejudice  them,  there  can  bo  no 
reversal.    Stekel  r.  Norman ^  128, 
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12.  No  BRB0B6  ASSIGNED.  Objections  urged  by  an  appellant  wbo  has  as- 
signed no  errors  cannot  be  considered.    Smlimn  p.  Budisill,  158. 

13.  No  RBYXBSAL  FOR  NOMINAL  DAM AGBA  ONLY.  Where  the  onlj  benefit 
of  a  reversal  to  appellant  would  be  to  enable  him  to  recorer  nominal 
damages,  a  reversal  will  not  be  granted.    Waison  v,  Moeller,  161. 

14.  No  TRIAL  DBNOTO  WITHOUT  BYIDBNCE  CBBTITIBD.     A  Canse  Cannot 

be  tried  (fe  novo  in  this  court  unless  the  evidence  be  certified  by  (he  jadge 
of  the  court  from  which  it  comes.    Carakaddon  v.  Bartleit,  180. 

15.  Error  in  rulino  on  dbmurrer:  prejudice  presumed  where  the 
CONTRARY  DOES  NOT  APPEAR.  In  this  case  there  were  several  ^oonds 
for  the  demurrer,  one  of  which  was  based  upon  the  statute  of  limitations, 
and  others  attacked  the  sufficiency  of  the  petition.  The  court  sustained 
the  demurrer  as  to  the  first  ground,  and  overruled  it  as  to  the  other 
grounds,  both  of  which  rulings  were  erroneous: — Held^  that  inasmuch  as 
it  cannot  be  said  with  certainty  that  plaintiff  was  not  prejudiced  by  the 
ruling  sustaining  the  demurrer,  the  cause  must  be  reversed.  DiaL 
Twp.  of  Clay  v,  Ind.  Diet,  of  Buclianan,  188. 

16.  No  ERRORS  assigned:  APPEAL  DISMISSED.  This  court  cannot  enter- 
tain an  appeal  where  no  errors  are  assi^nied,  and  in  such  case  the  appeal 
most  be  dismissed.    Tizzard  v.  Fay,  213« 

17.  Trial  de  novo:  presumption.  Where  the  issnes  are  equitable,  tiiit 
court  will  presume,  unless  the  contrary  is  shown,  that  the  case  was  tried 
by  the  lower  court  as  an  equitable  action,  and  will  try  the  case  anew, 
provided  the  record  is  sufficiently  certified.  In  such  case,  a  bill  of  ex- 
ceptions is  not  necessary.    Baldwin  v,  Davis,  231. 

18.  Language  op  abstract:  **tb8timont"  for  "evidbncb."  If  it  can 
be  fairly  inferred,  however  informal  the  language  used,  that  the  appel- 
lant claims  that  he  has  presented  an  abstract  of  all  the  evidence,  this 
court  will  presume  that  he  has,  unless  the  appellee  sets  out  additional 
evidence;  and  in  this  case  the  appellant  is  regarded  as  making  such 
daim,  though  he  uses  the  term  ^'testimony,*'  somewhat  inaccurately, 
insteaid  of  evidence.    Miller  v.  Wolf  283. 

19.  Striking  arguments  from  files.  This  court,  desiring  all  the  light 
that  can  be  shed  upon  the  case  before  it,  will  not  usually  strike  an  argu- 
ment from  the  files  because  filed  too  late,  but  will  rather  grant  the  ad- 
verse party  time  to  reply  thereto,  if  desired.    Kellam  v,  MeAlpine,  251. 

20.  Assignment  of  errors:  must  bb  specific.  Assignments  of  error, 
to  be  considered,  must  be  specific;  and  assignments  as  follows — **The 
court  erred  in  allowing  the  evidence  objected  to  by  plaintiff  to  bo  intrrv 
duced,*'  and  **The  court  erred  in  finding  for  defendant,'*  held  too  gen- 
eral.   GarteU  v.  Wells,  266. 

21.  Exclusion  of  testimony:  no  prejudicb  to  appellant:  no  re- 
versal. The  exclusion  of  testimony  offered  by  appellant  is  no  ground 
for  reversal,  in  a  case  where  the  testimony,  if  admitted,  could  have  been 
of  no  possible  use  to  him.    State  v,  HalUtt,  259. 

22.  Question  not  raised  bblow  not  considered.  On  an  appeal  from 
an  order  overruling  a  demurrer,  only  such  questions  as  were  raised  by 
the  demurrer  in  the  court  below  will  be  considered.  Hospers  v,  Wyatt, 
264. 

23.  Review  limited  bt  printed  brief.  A  point  not  presented  in  the 
pnnted  brief  of  a  party  cannot  be  considered,  even  though  presented  in 
oral  argument,  unless  it  be  done  by  mutual  understanding  between  the 
parties  and  the  court.    Iowa  Homestead  Co.  v,  Des  Moines  Navigation 

,        iit  R'y  Co.,  285. 
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24.  Assignment  of  errobs:  when  to  be  filed.  An  assignment  of  er- 
rors filed  within  the  time  prescritx^d  in  section  3183  of  the  Code  is  filed 
in  time,  though  not  until  alter  the  filing  of  appellee's  argument.  Beits 
9.  Glenwoodj  52  Iowa,  124,  distinguished.    Conner  v.  Long,  295. 

25.  Cbbtificatb  of  trial  judge  to  explain  record.  It  is  not  compe- 
tent in  this  court  to  explain  or  contradict  the  record  by  a  certificate  of  the 
trial  judge,  and  such  certificate  will  be  stricken  from  the  files  on  motion. 
Pearson  v,  Maxfield,  47  Iowa,  135,  followed.    Id. 

26.  Character  of  appeal  determinbd  from  whole  record.  Al- 
though the  record  in  ibis  case  (in  equity)  recites  that  an  issue  of  fact 
was  tried  and  determined  by  the  court  below,  but  no  evidence  is  certi- 
fied, and,  taking  the  whole  record  together,  this  court  is  satisfied  that 
the  case  was  in  fact  decided  and  the  judgment  rendered  on  a  demurrer, 
and  it  appearing  that  there  was  error  in  the  ruling  on  the  demurrer, 
held  that  the  judgment  should  be  reversed.    Id, 

27.  Verdict  not  disturbed  where  evidence  is  cokflictikq.  Where 
the  evidence  is  conflicting,  the  refusal  of  the  trial  court  to  grant  a  new 
trial,  on  the  ground  that  the  verdict  is  not  sustained  by  the  evidence, 
will  not  be  disturbed,  even  in  a  case  where  this  court  has  doubts  as  to 
the  sufficiency  of  the  evidence.    Holt  r.  Brown,  319. 

28.  Transcript:  when  not  required:  effect  of  failure  to  filb^. 
Where  the  abstracts  of  the  parties  present  all  the  facts  necessary  for  the 
determination  of  the  cause,  a  transcript  is  not  required;  but  where  a 
transcript  is  necessary,  and  appellant  has  failed  to  file  one,  the  appeal 
will  not  for  that  reason  be  dismissed,  but  the  court  will  order  a  trans- 
cript, and  will  continue  the  cause,  if  necessanr,  until  the  transcript  can 
be  prepared  and  filed.     2'own  of  Manson  v.  Ware,  345. 

29.  Reversing  ruling  on  motion  for  new  trial:  rule  stated  and 
APPLIED.  An  order  sustaining  a  motion  for  a  new  trial  will  not  be  as 
readily  reversed  on  appeal  as  an  or^.er  overruling  such  motion,  but  the 
rule  applies  only  to  cases  where  there  is  a  discretion  reposed  in  the 
court  below.  But  the  question  whether  newly-discovered  evidence, 
which  is  presented  as  a  ground  for  a  new  trial,  is  or  is  not  cumulative, 
is  purely  a  question  of  law,  in  deciding  which  the  trial  court  has  no 
discretion;  and  error  in  granting  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  which  is  merely  cumulative,  as  in  this  case,  (see 
opinion,)  will  be  promptly  reversed  on  appeal.    Id, 

30.  Errors  not  presumed.  All  presumptions  are  in  favor  of  the  rulings 
of  the  trial  court,  and,  if  errors  are  assigned,  they  must  be  shown 
affirmatively  before  a  reversal  can  be  had.    Staie  v.  Wilmoth,  3B0. 

31.  Reducing  sentence.  To  authorize  this  court  to  reduce  the  sentence 
imposed  upon  a  verdict  of  guilty,  it  must  clearly  appear  from  the  record 
to  be  excessive.    Id, 

32.  Evidence  to  support  verdict.  Where  the  trial  court  determines 
that  the  verdict  is  contrary  to  the  evidence,  and  ought  on  that  ground 
to  be  set  aside,  the  case  must  be  very  clear  indeed  to  warrant  this  court 
in  interfering  with  its  action;  and  where  an  order  granting  a  new  trial 
on  this  ^ound  cannot  be  disturbed,  other  grounds  appearing  in  the 
record  will  not  be  considered.    Moran  v.  Harris,  890. 

33.  No  ERRORS  assigned  in  criminal  case:  duty  of  court.  In  the 
absence  of  an  assignment  of  errors  or  of  argument  in  criminal  cases,  it 
is  tde  duty  of  this  court  to  examine  the  record  and  render  such  judg- 
ment upon  it  as  the  law  demands.  Code,  §  4538.  The  court  is  not  re- 
quired, however,  to  imagine  errors;  and  if,  upon  an  esuimination  of  the 
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record,  nothing  is  fonnd  that  strikes  the  nund  as  erroneoos,  tLe  cocitk 
required  to  do  nothinic  more  than  to  announce  that  fact.  Stttt  t. 
Quinn,  996. 

84.  KuLmos  not  appealed  from  not  beyiewed.  Where  i^Iaiiitiif 
moved  for  a  new  trial  upon  several  grounds,  and  the  court  sustained  tbf 
motion  upon  onef?rouna,  and  OTerrulcd  it  as  to  the  others,  and  plaintiffi 
did  not  appeal,  they  cannot  ask  this  court  to  consider  whether  or  sot 
there  was  error  in  overruling  the  motion  as  to  those  other  groondi. 
Collins  V.  Brazilh  432. 

35.  Ebror  in  excluding  evidence  not  set  out  in  abstract.  Where 
the  abstract  states  what  certain  excluded  evidence  tended  to  proTe.  and 
it  is  not  denied,  it  must  be  taken  as  true,  and  it  is  sufficient  to  enable 
this  court  to  sav  that  it  was  improperly  excluded  under  the  issues  mwk, 
thoufch  the  evidence  itself  is  not  set  out    Spaulding  v,  Adams,  4^. 

36.  Second  appeal:  former  adjudication.  Where  a  question  iurolred 
in  a  cause  has  been  adjudicated  in  this  court,  it  becomes  res  adjudicals 
as  between  the  parties,  and  will  not  be  reconsidered  upon  a  subsequent 
appeal  of  the  same  cause.  Adams  Count  if  9.B.  tt  M,  JRailttajf  Com- 
panjf,  55  Iowa,  94,  followed.  Star  Wagon  Co.  v,  Swszy,  Lebo  <t  Co,, 
520. 

37.  Offeb  to  bemit  excess  of  judgment.  Where  the  only  error  m  a 
judgrment  appealed  from  is  that  it  is  excessive  in  a  definite  amount  the 
result  of  mere  calculation,  and  the  appellee  oflfers  in  this  court  to  remit 
such  excess,  he  may  do  so,  and  the  judgment  so  modified  will  be 
affirmed.    Id. 

38.  Finding  OF  trial  coubt:  evidence  to  suppobt.  The  finding  of  a 
court  in  allowing  a  claim  against  an  administrator  will,  like  the  yerdict 
of  a  jury,  be  sustiiined  on  appeal,  when  the  evidence  is  conflictiiig. 
Cole  V.  Coskery,  526. 

39.  Abstract  not  denied  taken  as  tbub.  The  allegations  of  appel- 
lant's abstract,  when  not  denied  in  an  additional  abstract  filed  by  ap- 
pellee, must  be  taken  as  true.    Id. 

40.  Pbesumption  in  favob  of  tbial  court.  This  court  will  exerdie 
presumptions  in  favor  of  the  rulings  of  the  trial  court;  and  where  it  does 
not  appSear  that  all  the  evidence  upon  which  the  court  acted  is  before 
this  court,  the  ruling  complained  of  will  not  be  reversed.  Laughlin  v. 
Main,  580. 

41.  Ruling  not  excepted  to  not  beviewed.  A  party  cannot  have  a  re- 
view in  this  court  of  a  ruling  to  which  the  record  fails  to  show  that  he 
saved  an  exception.    Id. 

42.  Judgment  against  joint  defendants:  no  beyersal  on  appkal 
OF  one  not  pbejudiced.  Where  there  was  a  verdict  and  I'udgment 
against  two  defendants  jointiv,  and  one  of  them  only  appeals,  he  cannot 
have  a  reversal  on  the  ground  that  the  judgment  against  his  co-defend- 
ant was  without  warrant;  for  such  judgment  can  work  no  prejudice  to 
the  appellant.    Hoadley  v.  Hammond,  %>^^. 

43.  Ebbobsnot  argued  waived.  Errors  assigned  but  not  argued  are 
deemed  to  be  waived,  and  will  not  be  considered  on  appeal.     Walker  r. 

'X  Camp,  627. 

44.  Identification  of  evidence:  abstbact  not  denied  by  addi- 
tional abstract  taken  as  true.  Where  appellant's  abstract  made 
mention  only  of  documentary  evidence,  which  was  set  out  therein,  bni 
it  was  not  alleged  that  that  was  all  of  the  evidence,  and  the  appeUeei 
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filed  Q£i  amended  abstract  setting  ant-  certain  omitted  evidence,  bui  a1* 
Je^Dg^  that  both  abstracts  failed  to  present  all  the  evideniu%  and  n]lpg- 
mg^  further^  tbat  the  evidence  was  not  preserved  hy  any  bill  of  eitcep- 
tionsj  nor  certiGed  by  the  trial  jud^e*  htid  that  thia  amentied  abf^truct* 
not  being  denied  by  any  abstract  filed  by  aijpellaut,  must  be  takeo  aa 
true,  and  the  evidence  stricken  out  on  motion  of  appellees,  and  ih& 
jndgoient  below  affirmed.    Love  u*  Donaldson j  6^31, 

45.  EviDEifCK  IN  L.^w  CA&E  WOT  AI.WATS  REQCiJiED,  An  appeal  to  this 
court  in  a  Imr  action  will  not  ba  dismissed  simply  because  the  recoixl 
fails  to  show  that  all  the  evidence  ts  before  the  court,  when  there  axo 
questions  which  may  properly  be  determined  without  the  evideQcei  or 
without  all  of  it.    halm  r.  Nunrtt  641, 

40.    ImPBUFECT   BILL    OF    KXCEPTI03?S:    MOTION    TO    DlSldlBS    APPEAL.      A 

motion  to  dismiss  an  appeal  in  a  law  action ^  upon  the  ground  that  there 
m  no  proper  bill  of  exceptions,  will  be  overruled.  Such  question  must 
be  determined  upon  trial  in  this  court,  and  not  upon  niotioti.    Id. 

47.  Appeal  tried  upow  absthaots,  uxless  denied.  An  ttpp^llant's 
abstract  is  taken  aa  true,  unless  denied  by  appellee;  and.  where  the  lat- 
ter denicB  not  the  correctneas  of  the  lormer's  abslract,  but  lilea  an  addi- 
tional abstract^  set  Ling  out  portionH  of  the  rpcord,  the  court  will  con- 
sider that  both  abstracts  taken  toj^ether  fairly  preeent  the  record,  iia- 
leaj  tht»  Is  flpecificaliy  denied,  and  will  proceed  accordingly.    Id. 

48.  In  itEviEWiKO  ABMiaaroN  of  expert  testimony  in  grate  mtm* 
KAL  CASE.    Bee  Cnminal  Law»  24. 

49.  Ko  RETBHSAL  OF  EKi£Oft  WITHOUT  FBEJUDtcE.  Sce  Evidenoe,  5,  8,  $, 
14|  18;  Instruction,  3> 

50.  OsJECTfONB  TO    AD«I8SI0K   OF  ETIDESCB  MLTBT  FIBST    BE    If  ADS  tK 

TRiAi.  couiiT.    See  Evidence^  6. 

51.  Excessive  yekdict:  jtmoxKNT  on,  reducsbd  by  GOBtSBirr  IE  su- 
FBEAiE  cocJRT,  AND  AFFIRMED,    See  Verdict,  4, 

PREFERENCE- 

1.  By   iNSOLTKIfTS:   SALES  AHD  MORTGAGES:   VALIDtTY  OP.     See   Chattal 

Mortifage^  2. 

PRESUMPTION. 

1.  That  aosnt  acta  fob  principal.    Pee  Ap^ency  and  Ag^nt,  3. 

2.  In  fa  von  of  tbiat*  court  ok  ArrEAL.    Fee  Practice  in  Supreme  Courts 

9,31,40- 

3.  That  error  was  pbejudicial.    See  Practice  in  Supreme  Courts  10, 

15;  Verdict,  1, 

4.  On  appeal,  that  EQuiTABije  lasuES  ^^sbb  tbibd  as  such.    See  Prac- 

tice in  Supreme  Court,  17, 

5.  That  railway  cohpat«y'h  interest  in  right  or  way  is  a:?  bass- 

men  t  ONLY.    See  Rallroada,  4. 

6.  That  railway  coitpany  will  use  all  land  gofi>emn;bd  for  right 

OF  WAT,    See  Riiilroada,  11 » 

PRINCIPAL  AND  AGENT, 
See  Agency  and  Aoei^t,  * 
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PARTNERSHIP. 

1.  Facts  conbtitutiiio:  bhabiko  in  locbes.    While  it  is  true  thai  the 

mere  participation  in  the  profit  $  of  a  businesB  does  not  constitote  a  piii- 
nership  between  the  parties  to  the  transaction,  yet  it  is  not  necessary,  ii 
order  to  constitute  a  partnership,  that  there  be  an  express  agreemest 
that  each  party  shall  bear  a  ^hare  of  any  7os«es  which  may  occnr.  Thk 
may  be  inferred  from  the  other  provisions  of  the  contract,  the  natoreof 
the  bosiness,  and  the  relation  of  the  parties  to  the  business  to  be  tram- 
acted;  and,  from  the  admitted  facts  of  this  case,  (see  opinion,)  it  is  Mi 
that  the  parties  hereto  were  partners.    Richards  r.  GHnnell^  44. 

2.  For  dealing  m  real  estate:  based  on  parol  contract:  STATim 

OF  FRAT7D8.  While  the  decisions  are  conflicting,  the  decided  weigfat  of 
authority,  as  well  as  sound  reason  and  correct  principles,  sappoit  the 
conclusion  reached  in  this  case,  that  a  contract  of  partoership  for  the 
purpose  of  dealing  in  real  estate  is  not  void  under  the  statute  of  fnods, 
oecause  it  is  not  evidenced  by  any  writing,  but  rests  in  parol:  and,  after 
the  dissolution  of  such  partnership,  either  partner  may^  establish  his  in- 
terest in  the  partnership  land,  without  such  interest  being  evidenced  bf 
any  such  written  contract.    Id. 

3.  Action  fob  accounting  and  settlement:  btatutb  OFLiinTATioOT; 

WHEN  it  beoikb  TO  BUN.  Iho  statute  of  limitations  does  not  begin  to 
run  against  un  action  ibr  an  accounting  by  one  partner  against  another 
until  the  partnership  has  been  dissolv^,  or  until  a  demand  for  an  ac- 
counting and  settlement  has  been  made.    Id. 

4.  Evidbnoe  to  pbove  and  to  dibpbovb.    The  declarations  of  one  penos 

are  not  admissible  to  prove  that  another  person  is  or  is  not  his  paitaer, 
where  such  declarations  are  not  a  part  of  the  res  gestae;  but  where  a 
defendant  is  sought  to  be  bound  through  an  alleged  purtnership,  hems/ 
testify  that  the  partnership  never  existed,  and  may  explain  circomsttn- 
ces  testified  to  by  others  tending  to  prove  the  partnenhip.  Chawibert 
t?.  Grout,  342. 

5.  Evidence  to  bind  onb  as  pabtnbb.    Where  it  was  songht  to  bind  de- 

fendant as  a  partner  of  one  0.,  it  was  proper  for  the  jury  to  consider 
evidence  to  the  effect  thatO.  introduced  defendant  to  the  plaintiff 'soffi- 
cers  as  his  partner,  und  that  defendant  was  silent,  and  that  defeodaat 
himself  at  another  time  stated  to  plaintiff's  officers  that  he  and  0.  were 
partners;  and  to  so  instruct  the  jury  in  this  ease  was  not  error.  Toirs 
ofManson  r.  Ware,  346. 

6  Pleading:  failube  to  allege:  defect  waived  and  cubed.  See 
Pleading,  1. 

PAYMENT. 

1.  Bt  cebtificate  of  depobit.    See  Banks,  2. 

2.  Acceptance  of  amount  allowed  bt  boabd  of  bupkbtibobs  » 

satisfaction  of  whole  claim.    See  County,  2. 

PERSONAL  INJURIES. 

1.  Bt  bailboad  companies.    See  Railroads,  3, 15, 16, 17,  22, 23,80. 

2.  To  EMPLOYE  THBOUGH  NEGLIGENCE  IN  USB  OF  DBFECTTVE  BACBIH* 

BUY.    See  Negligenoe,  2. 
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PLEADING. 

1.  AlLEGATTOK  op  COPARTNEReHIP  OU  COBPOHATlOH'r    DEFECT  WAIVED 

AND  CURED.  Wliers  ii  petition  dedarea  upon  a  contract  in  writings 
and  phowa  tbat  a  copy  cannot  be  9et  out»  but  it  appears  by  the  contract 
suiinittcd  in  evidence  that  defendants  are  sned  by  (he  name  in  which 
they  aj;jned  the  contmct.  a  motion  in  arrest  of  .judgment  fihonld  not  be 
gu  stained  on  the  Rround  that  the  petition  does  not  itlle|?:e  that  defend - 
iinis  are  aconxtration  or  copnjtnerahip»  nor  that  the  action  ia  founded 
npon  a  written  instrument  wherein  Jtifendants'  name  and  de^'ription 
are  designated-  See  Code,  ^  2f>'>8*  The  defect  in  the  petition  should  be 
pointed  out  by  nmt ion  or  deinunvr.  ]f  not  bo  pointed  out,  it  will  be 
conaidured  u.3  waived.     Code,  §  2650,     WendaH  v.  Oitborn€^  99. 

2.  ilECfTAt.S  TN    EXHIBITS  ARE   NOT  ALLEOATIONft  OF  PLEA.     The  recital  a 

coniaincd  in  u  deed  and  abstract  of  title  attached  to  an  nntswer  aa  ex- 
hibits aie  not  to  l>e  re^rded  as  averments  of  the  answer,  unless  specially 
made  so  by  proper  ullegations;  and,  where  on  answer  was  baa  on  de* 
murrer,  eicept-aa  such  recitala  were  considered  as  averments  of  the  an- 
swer, the  denmrrer  should  have  t>een  Bustiiioed.    Miiler  t\  Miller f  3H7. 

3.  De^^TjURER.   waiver  of   by  PLTEADIN^J  OVER:  FACTS  KOT  COTfSTITUT- 

iNCr,  Where  a  demurrer  was  interposed  to  a  counter-claim  as  set  up  in 
one  paragraph  of  the  answer  the  defendant  did  not  waive  bifl  exception 
to  the  ruTinj?  by  afterwards  filing  an  amendment  to  another  paragraph 
of  bia  answer,  in  which  amendment  there  wlu  no  reference  to  tne 
counter-claim.    Foltom  v,  Wiftch,  477. 

4.  Akxexed  ExeiBiT  IS  KOT  FAKT  OF  tNLKBs  MA^E  SO,    Where  a  record 

not  required  by  law  to  he  annexed  to  or  set  out  in  a  plead i nil  is  never- 
Ibt-'less  Ko  annexed,  it  drei?  not  become  a  part  of  the  pleadin|f»  unless 
Epecinllv  made  m  by  proper  avermenU  in  the  pleading  itself.  Seoti  r\ 
Union  Co.,  58:1 

6.  NtsfiUGENCEr  AVKKMENTS  HELD  SUFFICIENT.  The  petition  in  thia  case 
not  having:  been  aisailed  by  demurrer  or  motion,  hdd  that  the  aver- 
mi-nt^,  thouffh  not  very  definite  or  exact,  were  Bufficient  to  entitle  the 
plain  tills  to  recover  upon  the  ground  ot  nejf  licence  in  the  construction 
td'  a  ditch.    Milhr  t.  K.  <£-  Dta  M.  H'tf  Co.,  &*0. 

6.  Motion  to  btrike  out:  ehrou  witboct  prejudice.    See  Practice, B. 

POSSESSION, 

1.  Of  MORTGAGED  CHATTE1.S  BY  THORTGAGOn,  BY  LEAVE  OF  HOBTOAQKB; 

EVIDENCE  OF  FRAUD,    Scc  Chattel  Mortgage,  1,  3* 
PRACTICE. 

1.  EXCKFTJON  TO  SI7JGI3  COKCLti&ION  OF  I.AWt    (^OFFlCrENTLT  SPECIFIC, 

WhereacauHe  vfaa  tried  to  the  court,  and  the  judgment  was  ba^ed 
upon  a  Hingle  conclusion  of  law,  to  which  plain tit%'  excepted,  hfld  that 
the  esception  waa  sufficiently  deGnite  and  specific.  Bof/cn  t.  Wabash 
/?>  Co.,  70. 

2.  Ordering  verdict  for  defendants:  order  pRKsjATrnK.    Where 

plamtiffa  were  suing  npon  a  promissory  note,  and  they  ottered  in  evi- 
dence part  of  a  deposition  taken  by  defendants,  but,  on  di^fendante' 
motion,  they  were  ret^uired  to  read  the  whole  deposition,  wbieli  tended 
to  lihow  that  plaintifift  had  no  title  to  the  note  in  question,  it  was  error 
for  the  court,  at  that  stage  of  the  trial,  and  before  plaintiffa  had  rested 
their  tase,  to  order  a  verdict  for  delendimb.  without  allowing  plaintiffi 
to  introduce  other  evidence  to  estabUi^h  their  title  to  the  note.  Milhr  v* 
Iloitae,  82. 
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3.  Evidence:  bbabiko  pabt  okly  of  deposition:   krroh  wfrworr 

PREJUDICE.  Where  plaintiff  took  the  deposition  or  a  witness,  h^t  did 
not  introduce  it  on  the  trial,  bnt  the  defendant,  againsfc  plaintiff  *a  ob- 
jection, was  allowed  to  introduce  and  read  the  cross-ezaminaiicm  onlj, 
if  there  waa  error  in  this  rulinfir*  (which  is  not  decided,)  it  was  witho>gt 
prejudice  to  plaintiff,  since  he  afterwards  asked  and  obtained  leave  to 
introduce  the  examination  in  chief.    Bixby  v.  Carskaddon,  164. 

4.  JUDOMENT  ON    SPECTAL    VEBDICT:    PACTS  NOT    WABBANTIK6:    COURT 

NOT  BOUND  BT  iNSTKUCTiOKS.  An  instruction,  though  erroneous,  is 
binding  upon  the  jury^  but  not  upon  the  court;  and  where,  under  an 
erroneous  instruction  given  by  the  court,  and  a  special  verdict  found  by 
the  jury,  the  inry  should  have  found  for  the  defendants,  bat  did  in  fact 
find  a  ffeneral  verdict  for  the  plaintiff,  held  that,  while  it  was  proper  to 
set  aside  the  ^neral  verdict  as  being  inconsistent  with  the  special  ver^ 
diet  nnd  the  mj-tructions,  yet  it  was  error  to  render  judgment  for  the 
defendants,  based  upon  the  special  verdict  and  the  erroneous  instruc- 
tion. The  case  should  have  stood  for  a  new  trial.  Etans  v.  St.  Paul 
Harvester  Works,  204. 

5.  MiSJOINDEB  OF  CAUSES:  NEW  PBTITION  IN  SEP  ABATE  CAUSE:    KECES- 

8ITT  OF  NOTICE.  Action  in  three  counts  against  the  three  joint  maken 
of  three  promissory  notes.  The  first  maker  pleaded  that  he  was  bat 
surety  on  the  first  and  third  notes,  and  the  second  and  third  makers 
pleaded  that  they  were  but  sureties  on  the  second  note,  and  judgment 
was  asked  accordingly;  whereupon  the  plaintiff  was  allowed,  againiEt 
the  objections  of  the  second  and  third  makers,  to  dismiss  the  caose  of 
action  on  the  second  note  as  to  the  first  maker,  and,  because  of  the  mis- 
joinder of  causes  thus  resulting,  to  file  a  separate  petition  against  the  sec- 
ond and  third  makers  upon  the  second  note,  to  whidi  they  were  required 
to  answer  by  noon  of  the  succeeding  day: — Held  that  in  this  there  was 
no  error;  (Code,  §  §  2550,  2631 ;)  that  the  defendants  to  the  new  petitioo. 
being  already  in  court  on  the  same  cause  of  action,  could  not  demand 
the  service  of  a  new  original  notice,  and  that,  if  they  wanted  more  time 
to  answer,  they  should  have  asked  it  of  the  court  below.  Adaxs  J., 
dissenting,    Dorothy  v.  Hicks,  240. 

6.  Motion  to  stbiee  out  pabt  of  petition  :  ebbob  without  prejudics. 

The  overruling  of  a  motion  to  strike  out  portions  of  the  petition  is  no 
ground  for  reversal,  even  if  erroneous,  where  the  motion  did  not  strike 
at  any  vital  part  of  the  petition,  and  the  sustaining  of  the  motion  could 
not  have  benefitted  the  appellant.    HoU  v.  Brown,  819. 

7.  Instrutcting  the  jubt  as  to  the  issues.    It  is  the  T>rovince  of  the 

court  to  determine  the  issues  involved  in  a  case,  and  it  is  error  for  the 
court  to  refer  the  jury  to  the  pleadings  to  ascertain  what  the  issues  axe. 
Porter  v.  Knight,  365. 

8.  On  demubbrb:  allegations  of  assailed  pleading  alone  to  be 

CONSIDEBBD.  The  court  in  considering  a  demurrer  must  consider  alone 
the  allegations  of  the  pleading  assailed.  It  would  be  error  to  consider 
facts  not  pleaded,  but  of  which  the  court  might  take  judicial  notice  if 

})leaded,  and  give  the  pleader  the  benefit  of  such  facts.  Miller  r.  Mil- 
er,  387, 

9.  Special  intebbogatobies  to  jubt  pbopeblt  bbfusbd.    A  nombex 

of  special  interrogatories  ixhich  defendant  asked  the  court  to  propound 
to  the  jury  were  properly  refused,  because  some  of  them  were  oased 
upon  erroneous  theories  as  to  points  of  law  herein  before  discussed; 
another  called  for  a  finding  not  ui>on  an  ultimate  question  of  fact;  and 
the  answer  to  another,  however  given,  could  have  shed  no  light  upon 
the  correctness  of  the  general  verdict  Cummiths  v.  Des  M.  d-  St.  L.  R'ti 
Co,,  397. 
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10-  SuBMTTTiNo  f^VKciAh  iKTEK ROGATORIES*  Special iDt«rrogatorie& which 
must  ncci."Bir!4inW  be  stiHwert^d  \ty  the  gtmcnii  verdict,  or  wbich  ate  im- 
luaterial,  should  not  Ue  submittet(  to  the  jury,    HoU\ng»worth  ff.  Des 

11.  DrVIBlON  OF  CAUSES  OF  ACTIOK:  WATVEB  OP  UKITY  OF  CAUiE*    WhClPe 

plaintiff  submitl^d  to  the  raling  of  the  court  requiriDg  him  Ijj  divide 
hisr  catises  of  action,  he  could  not  afterwards,  for  t ho  purpose  of  miviDir 
u  portion  of  bis  daam  from  the  bar  of  the  statute  ot  UiuiUitions,  be  heard 
to  iofiist  thsit  hif)  claim  cou^tituted  but  one  oontiaaoua,  eurrent  accounL 
Griffin  r.  Chy  Count tf^  413. 

12.  PL£ADmca  KOT  FII,ED  TTT  TIME  BTTUCKEK  FIIOM  FIT^EB.  Wln^fP  fl  demur- 
rer WSfl  fciiHtaLned  to  ik  petilioD,  and  plaiiitifl'  delnycd  (ht  fihng  of  his 
amended  petition  beyond  the  time  allowed  by  the  courts  and  defendant 
moved  to  litrike  it  from  the  filoB  becansc  not  filed  in  tinsCj  and  plain  tiff 
was  allowed  time  to  reakt  the  motion  by  filing  an  affidavit  excusing^  tbo 
delaj)  but  fiiiled  to  file  hia  afli  davit  with  iu  the  lime  tUlowed^  and  the  court* 
in  view  of  the  "history  of  the  caje/*  eu stained  the  motjon.  htkl  that 
tliia  court  could  not  disturb  the  ruling.    Ilatjward  v,  Gotdgf/urtj^  AM* 

13.  Negltgk^tcb  of  attobnbt's  clerk  iMPtTTED  TO  CLIENT.  The  neirli- 
genco  ofun  attorney's  clerk  in  delaying  the  filint,'  of  pleadings  until  atter 
the  time  allowed  by  court,  must  be  juaputed  to  the  attorney'*  client. 
Id, 

14.  Instruct  KJKs:  toe  coubt  must  btate  the  lef^UEfi.  It  ia  the  duty  of 
the  courr  to  det ermine  the  isBues  in  a  cjjeo  and  state  them  to  the  jury; 
and  it  13  error  to  reter  the  jury  to  the  pleading  to  determine  the  issues 
in  whole  or  in  part.  FrtzgrrttM  i\  McCarty^  55  Iowa,  702  folio  wed* 
Bnjan  v.  C,  K.  L  d-  F.  J?>  Co.,  464. 

15.  Misjoinder  OF  OAusKfi:  now  assati.kd:  waiver  of,  Amii^joindeTof 
causea  of  action  is  waived,  nnlesa  ajpsaiied  before  defense  ia  made,  by 
motion  to  sti'ike  out  the  cjinse  or  causes  improperly  joined.  Code,  gg 
26^2,  Wm.    Fiyttn  r.  D.  M.  d'  St  L.  /?>  Co.,  490. 

16.  Taking  case  fiiou  junv:  when  JusTrFiAULB.  The  court  i*  justified 
in  taking  w  ea&e  from  the  jury  only  when  there  is  an  entire  absence  of 
evidence  teridinif  to  estubliih  the  claim  or  detente  set  up  in  the  plead- 
ings.   Sperrtf  V.  El  her  id  ge,  543. 

17.  On  DEKURUI2HT0  FETITION  IN   EQUITY:   BOME   REUtlF   RUE"  BKSfUR- 

UER  OVERRULED,  Where  it  appears  that  the  plaintiff  m  entitled  to 
some  of  the  relief  asked  in  a  iietition  in  equity,  a  demurrer  thereto  should 
not  be  Bustained,    Feters  c.  FkUlip^t  550. 

13.  Continuance  ON  account  of  etrRrni&E:  fact^  not  wARUAjrrrNa* 
Where  certain  facts  were  pleaded  in  a  reply,  to  which  there  was  no 
objectJDn,  bnt  plaintiff,  upon  the  trial,  in  order  that  he  mi^ht  be  allowed 
to  prove  such  facts  nnder  the  court's  rulings,  set  them  up  m  an  amend* 
menb  to  hii  petition,  hdd  that  the  defendant  could  not  ziave  been  enr- 
priaed  by  the  issue  so  made,  and  by  the  olfer  to  prove  such  facts,  and 
that  it  w^aj?  error  for  the  court  to  grant  a  continuance  upon  the  ground 
of  snch  alleged  sarprise.    Bahn  i\  Kimn^  641. 

19.  Misjoinder  of  parties:  ohjection  too  late.  An  objection  that 
there  ia  a  miiijoiiider  of  parties,  plaintiff  or  defendant,  ^hoold  be  made 
by  motion  to  strike  out  the  parties  improperly  joined.  It  cannot  be 
raised  for  the  firs^t  time  on  motion  in  arretst  of  judgment.  Miller  v.  K. 
d*  DesM.lftj  Co.,  m>. 

20.  OSJECTION  TO  STANDINO  OF  INTEJITENOR:  MADE  TOO  LATE  ON  AFPEAL- 

Where  a  party,  bv  leave  of  the  court,  filed  a  petition  of  interrention  in 
Vol.  LXIII— 52 
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a  cause,  and  the  isBues  laised  thereby  were  ^ed  and  deiermiDed  wilhoot 
dejection  in  the  (rial  court,  it  is  too  Tate,  on  appeal  to  this  conri,  to  object 
to  the  9tandinir  of  the  interveno^  in  the  case,  on  account  of  his  iailore  to 
serve  notice  of  his  intervention  on  one  of  the  parties  to  the  suit.  Semxeff 
V,  Iowa  City  Glafs  Co^  707, 

21.  EbBOR  IK  EXCLUDIKG  EYIDENCE:  KATERIAUTT  1CU8T  APPKAB.      If  ft 

party  intends  to  insist  on  appeal  that  the  trial  court  erred  in  exdodin^ 
codtain  offered  evidence,  he  should  have  the  record  show  how  the  esclDdea 
evidence  is  material.    Atkina  v.  Anderson^  789. 

22.  Opening  statement  bt  distbict  attobnet:  abuse  of  pbvii.x6b. 

See  Criminal  Law,  4. 

23.  Mistake  op  judge:  dismissal  of  cause:  facts  not  coKSTrruTiKG. 
See  Criminal  Law,  14. 

24.  In  inteoducing  and  admitting  ezpbbt  testtmont.    See  Criminal 
Law,  24. 

25.  In  criminal  cases;  instbuctions  as  to  loweb  obade  of  offekbx. 
See  Criminal  Law,  25. 

26.  Reduction  of  damages  by  coubt  on  motion  fob  new  tbial.  See 
Damages,  1. 

27.  On  demurrer:  exception:  what  sufficient:  waiver  bt  plbadino 
over:  pacts  not  constituting.    See  Demurrer,  1,  2. 

28.  Amendment  of  demurrer  after  submission:  notice  to  oppobitb 
PARTY.    See  Demurrer,  3. 

29.  Whe^  objection  to  incompetency  of  testimony  by  DEPOeinOH 
must  be  made.    See  Evidence,  2. 

30.  In  the  matter  of  instructing  the  jury.    See  Instructions. 

PRACTICE  IN  SUPREME  COURT. 

1.  Question  of  fact:  finding  of  trial  court.    This  court  will  not  in- 

terfere with  the  finding  of  the  lower  court  on  a  question  of  fact,  where 
there  is  a  conflict  of  evidence.  Pefiry  r.  Cattingham,  41 ;  Day  p.  Btm- 
dolph,  431;  Cole  v.  Coakeryy  526. 

2.  New  trial:  discretion  of  trial  court  respected.    The  grantisff 

and  relusing  of  new  trials  is  leit  very  largely  to  the  sound  discretion  of 
the  trial  courts;  and  an  order  granting  or  refusing  a  new  trial  will  not 
be  overruled  by  this  court,  unless  it  clearly  appears  that  the  trial  court 
has  abused  its  discretion.    Perry  v.  Cottinghamy  41. 

8.  SuppLEMEi<rrAL  abstract  to  pbesent  the  becobd  as  cobbected, 
after  appeal,  in  the  court  below.  In  this  case,  appellants  had 
filed  their  abstract,  showing  the  record  of  the  trial  court  m  an  action 
based  upon  an  ante-nuptual  contract,  and  the  apipellee  had  filed  an 
amended  abstract,  alleging  that  neither  the  execution  of  said  contract, 
nor  the  contract  itself,  appeared  of  record  in  the  court  below.  There- 
upon appellees  saggested  a  diminuation  of  the  record,  and  had  leave 
to  aniend  the  same.  They  then  appeared  in  the  court  below  and  had 
the  record  there  so  corrected  as  to  show  the  introduction  of  the  said 
contract,  and  the  consideration  thereof  bv  counsel  and  by  ihe  court. 
At  a  subsequent  term  of  this  court,  appellants  filed  an  amended  and 
supplemental  abstract,  showing  the  introduction  and  consideration  of 
the  contract  in  the  court  helow :— Held,  against  appellee*8  objecticBi, 
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that  til  19  supplementiil  aUe  tract  wae  properly  befoiie  I  hi  a  court  ua  aj>ait 
of  the  record,  and  tbat  tbe  case  mtut  be  determinccl  upon  its  meriU. 
Ffar&on  t\  Maxj\chJ^  47  Iowa*  135,  mid  Dednc  c*  Http^orit  02  Iowa*  1*02, 
distinguiahed,    Mahaffy  t\  M^h^ffy,h^. 

4.  JuDGMiiNT  KOT  APPEALED  FROM  NOT  coNStDEiiED*    Wbere  in  an  equit- 

ably action  i\  new  party  plaintitt'  ia  brougbt  In  by  amendment  to  tbe 
T^etition*  wbo  daira^  an  interest  in  tbe  Iftod  in  controversy,  and  the  fle- 
iendant  answer*?  the  aniendtnent,  elaiminjf  for  heraeif  an  interest  in  tbe 
sbare  claimed  by  tbe  new  party  plaintiiTT  and  fiaks  tbat  she  be  awarded 
this  interest  in  (be  final  judgment  in  tbe  case,  A«;^f/ tbat  ber  answer 
inust  be  re^rded  aa  a  cross- bill  to  the  amendment  to  tbe  petition,  and, 
judgment  baving  been  rendered  for  tbe  plaintiffs  in  Reneral^  tbi«  was 
an  adjudication  figainst  ber  as  to  tbat,  and  it  cannot  be  reviewed  at  her 
request  upon  an  appeal  taken  by  tbe  plaintifTa  alone.    Id. 

5.  Cause  RESCANDEp:  pecuj-iar  case.    Since  defendant  in  this  caee  ae- 

qnteaced  in  nothing  but  the  judgment  in  bia  faynr,  wbicb  this  court  has 
reversed,  because  the  ground  on  which  it  was  based  (tho  only  crround 
which  tbifl  court  caukl  consider)  was  not  tenable,  but  which  judfirment 
defenilant  allefjes  mifjbt  have  been  fiU[>ported  by  other  RTOunds  which 
the  trial  court  erroneously  found  against  it,  f«€?frt hut  the  cause  should 
be  reniunded  to  the  court  below,  to  retry  the  iasuea  of  law  and  fact  to 
tbe  i?a me  extent  us  if  no  appeal  had  been  taken,  Boyce  p.  W abash  Wu 
€&.,  70. 

6.  Bill  op  ElCErTrOKS  TMMATERrAL  WCEN   ABSTRACTS  ARE  COKCLUBIVK, 

Where  appellant  has  filed  an  abstract  settmg  forth  eTidence^  and  the 
nppellee  tben  files  an  amended  abstract  settinff  forth  *^tbe  facta  as  tes- 
tifiiiJ  to  on  tbe  tiia!/'  witbont  denying-  that  the  evidence  contained  in 
the  oiiginaJ  abittract  is  found  in  tbe  record,  these  abstracts  will  be  pre^ 
Bumed  to  contain  all  the  evidence.  In  Hucb  caiie,  tbe  bill  of  exceptiane 
becoaaes  immaterial,  6*0  far  as  the  evidence  ia  concerned,  and  amotion 
to  strike  it  from  the  iilGe  will  not  be  considered,  Hobetfs  f*  Leon  Loart 
(t  Abstract  Co.,  7ii, 

7.  Objection  to  abstract:  apphi.lke  estopped  proit  utiqiko.  Where 

appellee*  in  her  amended  abstract,  denies  that  tbe  inatructions  given 
and  refused  are  set  out  in  the  original  abstract^  and  yet  her  couniel  in 
their  argument,  if  not  directly,  yet  inferentially,  admit  that  tbe  inatruc* 
tiona  pfiven  and  refused  are  found  in  the  abstract,  tbe  admission  thus 
made  will  be  regarded  asa  waiver  of  tbe  i«?ne  raised  by  such  denial, 
and  tbiH  court,  will  not  consult  the  record  for  the  purpose  of  determining 
such  issue.    Id. 

8.  ABiTRACT  KOT  DENIED  BY  AMlSHDMENT  TAK:EW  AS  TRUE.      Where  ap- 

pellant's abstract  haa  not  been  denied  by  an  amended  abstract,  it  will 
be  taken  ai?  true.  A  denial  contained  in  the  argument  will  not  be  con- 
sidered.   Fanner  v.  Sussttn^  1 10. 

9.  Presumption  in  faver  of  trial  court*    Where  the  evidence  ia  not 

all  before  tliia  c^ourt,  and  an  instruction  complained  of  assumes  that 
there  whs  evidence  tendinjj  to  establish  a  certain  fact,  it  must  be  pre* 
suuied,  tor  the  purpose  of  reviewing  .«ucb  ins^truction^  that  there  was 
such  evidence,    Bmtj  r.  Appanoose  County,  113- 

10.  ErHOR  presumed  to  11  aye  BEXIK  PREJUDICIAL  UKLE^g  THE  CON- 
TRARY IS  sriowN.  This  ccurt  cannot  upsume  that  an  erroneous  instruc- 
tion was  witbout  prejudice  unless  that  fact  affirmatively  appears,    Jd, 

11.  No  reversal  where  APrELLAKT  IS  NOT  PRE.JITDTCED.  Where  appel- 
lants have  obtained  a  mortj  fuvomUle  decree  than  they  were  entitled  to, 
and  errors,  if  any  there  were,  did  not  prejudice  them,  there  can  bo  no 
reversal.    Setkd  t\  Norman,  12S, 
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12.  No  ERBOBS  ASSIGNED.  Objections  urged  by  an  appellant  wbo  hai  ti- 
signed  no  errors  cannot  be  conndered.    Sullivan  r.  Rudmll,  158. 

13.  No  REYBBSAL  FOR  NOMINAL  DAM A6B8  ONLY.  Where  the  odIj  benefit 
of  a  reversal  to  appellant  would  bo  to  enable  him  to  recover  oominal 
damages,  a  reversal  will  not  be  granted.     Waison  v.  Moelier,  161. 

14.  No  TRIAL  DB  NOTO  WITHOUT  BYiDENCE  CEOtTiFiBD.  A  caose  Cannot 
be  tri^  de  novo  in  this  court  unless  the  evidence  be  certified  by  (he  judge 
of  the  court  from  which  it  comes.    Carskaddon  v,  Bariietl,  180. 

15.  Error  IN  rulino  on  dbmubrer:  prejudice  presumed  where  the 
CONTRARY  DOES  NOT  APPEAR.  In  thls  case  there  were  several  irrounds 
for  the  demurrer,  one  of  which  was  based  upon  the  statute  of  linutations, 
and  others  attacked  the  sufficiency  of  the  petition.  The  court  sustained 
the  demurrer  as  to  the  first  ground,  and  overruled  it  as  to  the  other 
grounds,  both  of  which  ruhngs  were  erroneous: — Held^  thai  inasorach  as 
it  cannot  be  said  with  certainty  that  plaintiff  was  not  prejudiced  by  tbe 
ruling  sustaining  tbe  demurrer,  the  cause  must  be  reversed.  Dist. 
Twp,  of  Clay  v.  Ltd.  DiaU  of  Buchanan,  188. 

16.  No  ERRORS  ASSIGNED :  APPEAL  DISMISSED.  This  court  cannot  ent«^ 
tain  an  appeal  where  no  errors  are  assigned,  and  in  such  case  the  appeal 
must  be  dismissed.    Tizzard  v.  Fay,  213. 

17.  Trial  de  novo:  presumption.  Where  the  issues  are  equitable^  this 
court  will  presume,  unless  the  contrary  is  shown,  that  tbe  case  was  tried 
by  the  lower  court  as  an  equitable  action,  and  will  try  the  case  anew, 
provided  the  record  is  sufficiently  certified.  In  such  case,  a  bill  of  ex- 
ceptions is  not  necessary.    Baldwin  v,  Davis,  281. 

18.  Language  op  abstract:  **TESTiMoriT"  for  ''evidence."  If  it  can 
be  fairly  inferred,  however  informal  the  language  used,  that  the  appel- 
lant claims  that  he  has  presented  an  abstract  of  all  the  evidence,  this 
court  will  presume  that  he  has,  unless  the  appellee  sets  out  additiooal 
evidence;  and  in  this  case  tbe  appellant  is  regarded  as  making  such 
daim,  though  he  uses  the  term  ''testimony/'  somewhat  inaccurately, 
instead  of  evidence.    Miller  v.  Wolf,  283. 

19.  Striking  arguments  from  files.  This  court,  desiring  all  the  h^i 
that  can  be  shed  upon  the  case  before  it,  will  not  usually  stiike  au  ail- 
ment from  the  files  because  filed  too  late,  but  will  rather  grant  the  ad- 
verse party  time  to  reply  thereto,  if  desired.    Kellam  v.  Me  Alpine,  251. 

20.  Assignment  of  errors:  must  be  specific.  Assignments  of  error, 
to  be  considered,  must  be  specific;  and  assignments  as  follows— **The 
court  erred  in  allowing  the  evidence  objected  to  by  plaintiff  to  bo  intro- 
duced," and  **The  court  erred  in  finding  for  defendant,"  held  too  gen- 
eral.   Garrett  v.  Wells,  256. 

21.  Exclusion  of  testimony:  no  prejudice  to  appellant:  no  re- 
versal. The  exclusion  of  testimony  offered  by  appellant  is  no  ground 
for  reversal,  in  a  case  where  the  testimony,  if  admitted,  could  have  been 
of  no  possible  use  to  him.    State  r.  Hallett,  259. 

22.  Question  not  raised  bblow  not  considered.  On  an  appeal  from 
an  order  overruling  a  demurrer,  only  such  questions  as  were  raised  by 
the  demurrer  in  the  court  below  will  be  considered.  Hospers  v,  Wyatt, 
264. 

23.  Review  limited  by  printed  brief.  A  point  not  presented  in  the 
pnnted  brief  of  a  party  cannot  be  considered,  even  though  presented  in 
oral  argument,  unless  it  be  done  by  mutual  understanding  between  tbe 
parties  and  the  court.    Iowa  Homestead  Co.  v.  Des  Moines  Navigation 

,        <^  R*y  Co.,  285. 
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24.  AssiGKHBNT  OF  ERR0B8:  \pnEN  TO  BE  FILED.  An  assignment  of  er- 
rors filed  T^itbin  the  time  prescrilx'd  in  section  3183  of  the  Code  is  filed 
in  time,  though  not  until  alter  the  filing  of  appellee's' argument  Beits 
V,  GUnwoodf  52  Iowa,  124,  distinguished.    Conner  v.  Long,  295. 

25.  Certificate  of  trial  judge  to  explain  record.  It  is  not  compe- 
tent in  this  court  to  explain  or  contradict  the  record  by  a  certificate  of  the 
trial  judge,  and  sach  certificate  will  be  stricken  from  the  files  on  motion. 
Pearson  v.  Maajield,  47  Iowa,  135,  followed.    Id, 

26.  Character  of  appeal  determined  from  whole  record.  Al- 
though the  record  in  this  case  (in  equity)  recites  that  an  issue  of  fact 
was  tried  and  determined  by  the  court  below,  but  no  evidence  is  certi- 
fied, and,  taking  the  whole  record  together,  this  court  is  satisfied  that 
the  case  was  in  fact  decided  and  the  judgment  rendered  on  a  demurrer, 
and  it  appearing  that  there  was  error  in  the  ruling  on  the  demurrer, 
held  that  the  judgment  should  be  reversed.    Id. 

27.  Verdict  not  disturbed  where  evidence  is  conflicting.  Where 
the  evidence  is  conflicting,  the  refusal  of  the  trial  court  to  grant  a  new 
trial,  on  the  ground  that  the  verdict  is  not  sustained  by  tlae  evidence, 
will  not  be  disturbed,  even  in  a  case  where  this  court  has  doubts  as  to 
the  sufficiency  of  the  evidence.    UoH  v.  Brown,  319. 

28.  Transcript:  when  not  required:  effect  of  failure  to  fil^. 
Where  the  abstracts  of  the  parties  present  all  the  facts  necessary  for  the 
determination  of  the  cause,  a  transcript  is  not  required ;  but  where  a 
transcript  is  necessaiy,  and  appellant  has  failed  to  file  one,  the  appeal 
will  not  for  that  reason  be  dismissed,  but  the  court  will  order  a  trans- 
cript, and  will  continue  the  cause,  if  necessaiy.  until  the  transcript  can 
be  prepared  and  filed.     Town  of  Manson  v,  Ware,  345. 

29.  Reversing  ruling  on  motion  for  new  trial:  rule  stated  and 
applied.  An  order  sustaining  a  motion  for  a  new  trial  will  not  be  as 
readily  reversed  on  appeal  as  an  orrler  overruling  such  motion,  but  the 
rule  applies  only  to  cases  where  there  is  a  discretion  reposed  in  the 
court  below.  But  the  question  whether  newl^-discovered  evidence, 
which  is  presented  as  a  ground  for  a  new  trial,  is  or  is  not  cumulative, 
is  purely  a  question  of  law,  in  deciding  which  the  trial  court  has  no 
discretion;  and  error  in  granting  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  which  is  merely  cumulative,  as  in  this  case,  (see 
opinion,)  will  be  promptly  reversed  on  appeal.    Id. 

30.  Errors  not  presumed.  All  presumptions  are  in  favor  of  the  rulings 
of  the  trial  court,  and,  if  errors  are  assigned,  they  must  be  shown 
affirmatively  before  a  reversal  can  be  had.    State  v,  Wilmoth,  380. 

31.  Reducing  sentence.  To  authorize  this  court  to  reduce  the  sentence 
imposed  upon  a  verdict  of  guilty,  it  must  clearly  appear  from  the  record 
to  be  excessive.    Id, 

32.  Evidence  to  support  verdict.  Where  the  trial  court  determines 
that  the  verdict  is  contrary  to  the  evidence,  and  ought  on  that  ground 
to  be  set  aside,  the  case  must  be  very  clear  indeed  to  warrant  this  court 
in  interfering  with  its  action;  and  where  an  order  granting  a  new  trial 
on  this  ^ouod  cannot  be  disturbed,  other  grounds  appearing  in  the 
record  will  not  be  considered.    Moran  v,  Harris,  »S90. 

33.  No  ERRORS  assigned  in  criminal  case:  duty  of  court.  In  the 
absence  of  an  apsignment  of  errors  or  of  argument  in  criminal  cases,  it 
is  the  duty  of  this  court  to  examine  the  record  and  render  such  judg- 
ment upon  it  as  the  law  demands.  Code,  §  4538.  The  court  is  not  re- 
quired, however,  to  imagine  eiTors;  and  if,  upon  an  examination  of  the 
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REMOVAL  OF  CAUSES. 

1.  TOFEDBBALGOUBTS:  CONDITIONS  OF :  FACTS  HOT  WABRAHTIBG:  Cm- 

ZBN8  OF  DiFFSRENT  STATES.    See  Jurisdiction,  3, 4. 

2.  To  COUNTY  OF  residence:  pleading:  practice.    See  Venae,  1, 2. 

REPLEVIN. 

1.  From  sheriff  by  purchaser  of  property  levied  on  :  notice:  bur- 

den OF  PROOF.  Where  defendant  as  sheriff  had  levied  upon  certain  per- 
sonal property  as  the  property  of  the  execution  debtor,  the  prraerty  be- 
in  fir  in  the  possession  of  the  debtor  at  the  time,  and  the  plaintiff  sooglit 
to  recover  the  property  from  the  sheriff  on  the  jrround  that  he  had  par- 
chased  it  from  the  debtor  prior  to  the  levy,  held  that  the  burden  was 
upon  the  plaintiff,  not  only  to  prove  the  purchase,  but  also  to  prove  tfaat 
either  the  judgment  creditor  or  the  sheriff  had  notice  of  such  purchase 
prior  to  the  levy.     West  v,  St.  John,  287. 

2.  Venue:  jurisdiction:  not  lost  by  failure  to  obtain  the  prop- 

erty. Upon  consideration  of  sections  3225,  3229,  3230  and  3238  to 
3244  of  the  Code,  it  is  held  that,  where  an  action  in  replevin  is  b^o 
in  the  county  where  the  property  is,  but  against  a  defendant  residing  in 
another  county,  a  failure  to  secure  the  property  under  the  writ  does  not 
defeat  the  jurisdiction  of  the  court  to  entertain  the  case  to  the  end;  and 
in  such  case  the  defendant  is  not  entitled  to  have  the  cause  removed  to 
the  county  of  his  residence.  Compare  Porter  v.  DcUhoff,  59  Iowa,  459. 
Laughlin  v.  Main,  580. 

8.  Of  property  from  sheriff:  facts  entitling  plaintiff  to  re- 
covery. The  sheriff  in  this  case,  under  an  execution  against  the 
father,  levied  upon  property  which  in  fact  belonged  to  the  son,  but 
which  he  had  left  in  the  father's  possession  under  such  circumstances 
(presumably)  as  to  render  it  liable  upon  execution  asrainst  the  lattar; 
but,  in  an  action  by  the  son  to  recover  the  property  from  the  sheriff,  it 
appeared  that  the  execution  was  void:  Held  that,  these  fiEtcts  appearing 
upon  the  trial,  the  son  was  entitled  to  judgment  for  the  proper^. 
Baln%  V.  Nunn,  641. 

RES  ADJUDICATA. 
See  FoBMBR  Adjudication. 

RESIDENCE. 

1.  Of  defendant  in  action  before  justice:    facts  constituttw?. 

See  Jurisdiction,  2. 

2.  What  constitutes  non-residence  under  statute  of  limitatio58. 

See  Statute  of  Limitations,  4. 

3.  Of  testator  as  affecting  jurisdiction  ofprobatr  court:  facts 

CONSIDERED.    See  Will,  5. 

4.  Compared  with  domicile.    See  Words  and  Phrases,  2. 

SALE. 

1,  Of  reaper  and  mower:  warranty:  waiver  of  conditions  of: 
FACTS  NOT  CONSTITUTING.  Where  defendants  sold  to  plaintiffs  a  reaper 
and  mower,  and  warranted  the  same  to  do  pfood  work,  but  it  was  pro- 
vided in  the  written  contract  that  keeping^  the  machine  during  harvest, 
whether  kept  in  use  or  not,  without  giving^  defendants  notice  of  any  de- 
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fleets  discoyered  therein,  should  be  deemed  conclnsive  evidence  that  it 
filled  the  warranty,  held  that  notice  of  defects  ffiven  after  harvest  wns 
too  late,  and  that  the  fact  that  defendants,  nponsuch  notice,  merely  vis- 
ited plaintiff  *8  farm  and  tested  the  machine,  and  caused  a  rod  to  be 
changed,  and  made  some  susr&restions  as  to  its  management,  was  not  a 
waiver  on  their  part  of  the  detect  in  the  time  of  givincr  such  notice,  and 
that  plaintiff  could  not  recover  upon  the  warranty.  Wendall  v,  Osborne, 
99. 

2.  Of  personal  property  in  possbssion  of  third  pbrson  :  validity 

OF  AS  AGAINST  OREDiTORS.  A  salo  of  personal  property,  which,  at  the 
time  of  the  sale,  is  in  the  actual  possession  of  a  third  person,  is  valid  as 
against  the  creditors  of  the  vendor,  without  any  change  of  possession  and 
without  notice  actual  or  constructive  of  such  sale.  Section  1923  of  the 
Code  has  no  apphcation  to  such  case.  The  rule  applied  in  this  case  to 
cattle  in  the  possession  of  a  third  party  as  herder.  See  cases  cited  in 
opinion,  followed  and  distinguished.    Campbell  r.  Hamilion,  293. 

3.  Of  PERSONAL  PROPERTY  FOR   FUTURE  DELIVERY:  DEMAND:  TIME    OF 

DELIVERY.  Under  a  contract  of  sale  of  personal  property,  to  be  delivered 
at  the  option  of  the  buyer  on  or  before  a  certain  date,  the  buyer  has  the 
right  to  demand  the  immediate  delivery  thereof  at  any  time  up  to  that 
date,  but  if  po  demand  is  made  until  after  the  time  stipulated,  the  seller 
is  entitled  to  a  reasonable  time  after  demand  within  which  to  deliver. 
Holt  V.  Brown,  319. 


4.  :  OFFER  TO  deliver:  what  18  sufficient:  readiness  to  de- 
liver: DISPOSITION  OF  PERISHABLE  PROPERTY.  Under  acoutract  of 
sale  of  personal  property  for  future  delivery,  an  offer  in  writing,  expres- 
sing a  readiness  to  deliver,  made  on  the  part  of  the  seller,  is  sufficient, 
under  section  2105  of  the  Code,  to  bind  tne  buyer,  in  a  case  where  the 
buyer  denies  his  obligation  to  accept  the  goods  under  the  contract:  and 
it  is  immaterial  in  such  a  case  whetner  the  seller  has  or  has  not  tho  goods 
ready  for  delivery  at  the  time  the  offer  is  made,  nor  is  he  compelled  to 
retain  the  goods,  if  of  a  perishable  nature,  beyond  a  reasonable  time,  in 
order  to  have  them  ready  for  delivery  whenever  the  buyer  may  choose 
to  accept  them.    Id, 

5.  Op  MORTGAGED  CHATTELS  BY  MORTGAGOR  BY  LEAVE  OF  MORTGAGEE: 

EVIDENCE  OP  FRAUD.    See  Chattel  Mortgage,  1,3. 

6.  Of  goods  by  letter:  facts  constituting.    See  Contract,  4. 

7.  Of  goods  by  telegrams  not  self- intelligible:  statute  of  frauds. 

See  Contract,  15. 

SCHOOL  DISTRICT. 

1.  Sub-division  of:  division  of  assets:  how  enforced.     Where  a 

district  township  comoriseil  two  congressional  townships,  one  of  which 
became  a  sepaiute  district  township,  and  the  other  of  which  at  the  same 
time  was  organized  into  several  independent  districts,  the  new  district 
township  could  not  maintain  proceedings  against  the  original  district 
township  for  a  division  of  assets,  as  that  township  had  ceased  to  have  a 
corporate  existence;  but  it  would  seem  that  such  action  might  be  main- 
tained against  the  independent  districts  organized  within  the  other  con- 
gressional township.  See  Ind.  Diet,  of  Georgia  v.  Ind.  Dist.  of  Vic- 
tory, 41  Iowa,  321.    Diet  Twp.  of  Clay  r.  Ind.  Dist.  of  Buchanan,  188. 

2.  District  township:  defunct  after  organizing  as  independent 

districts.    See  Judgment  and  Decree,  1. 
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SCHOOL  FUND. 

1.  Pbrmanbnt  school  fuhd:  loakino  and  oollsctioh  of:  ookfuct 
OP  county  and  state  AUTHORfTiBS.  Where  the  state,  by  virtoe  of  a 
special  act  of  the  lefrislature,  loaned  to  the  medical  departmeot  of  the 
University  at  Keokuk  a  portion  of  the  permanent  school  fond,  and  took 
a  mortgrajge  on  real  estate  to  secure  the  same,  which,  by  an  actton 
brought  in  the  name  of  the  state  by  the  attorney-general,  pursuant  to  a 
joint  resolution  of  the  Thirteenth  General  Assembly,  was  foreclosed,  and 
the  land  bid  in,  upon  sale  thereunder,  by  the  state,  held  that  the  board 
of  supervisors  of  the  county  where  the  land  lies  had  no  aatbority  to  dis- 
pose of  the  land  under  the  authority  conferred  by  section  1850  of  the 
Code;  that  that  section  applies  only  to  lands  purchased  upon  such  mort- 
jpages  as  the  counter  authorities  are  authorized  to  take  under  the  provi- 
sions of  Chap.  12,  title  12,  of  the  Code,  and  that  the  governor  was  under 
no  obligation  to  issue  a  patent  to  the  i>laintiffii,  who  purchased  sock 
lands  ut  a  sale  made  by  the  county  authorities,  bat  not  authonaed  by  the 
executive  council.    Carter  v.  Sherman,  689. 

SEDUCTION. 

1.  iNDiCTifENT  POR  HELD  suppiciENT.    See  Criminal  Law,  9. 

2.  Evidence:  corroboration  of  PRoescuTRix.    See  Criminal  Law.  13. 

SERVICES. 

1.  To  BE  RENDERED  IN  THE  FCJTURB:    TENDER  ICUST  BE  MADE   BBPOBI 

RRCOVERT  CAN  BE  HAD  FOR.    See  Coutraot,  2. 

SET-OFF. 

1.  Rtohtop  as  against  assionee  and  ADMINISTRATOR.    As  a  general 

rule,  an  assignee  or  administrator  acquires  hj  the  assignment  or  letters 
of  administration  only  such  rights  as  the  assignor  hacTat  the  time  of 
the  assignment  or  the  decedent  had  in  his  life  time;  and  where  the 
debtor  of  the  assignor  or  of  the  decedent  has  a  right  of  set-off  at  the 
time  of  the  assignment  bv  the  one,  or  before  the  death  of  the  other,  he 
retains  such  right  as  against  the  assignee  or  administrator.  (See  aa- 
thorities  cited.)  But  where  a  person  becomes  indebted  to  an  assignee 
or  administrator  by  reason  of  a  wrongful  seizure  and  appropriation  cX 
property  belonging;  to  the  estate,  in  an  action  brought  to  recover  foe  the 
wrongful  act,  the  right  of  set-off  should  not  be  allowed.  Van  Sandi  p. 
Dotes,  594. 

2.  RrOHT  OP  NOT  LOST  BY    GIVfNO   BOND    TO  SBCURB   ADTERSE  CLAISI. 

Where  one  gives  a  bond  to  secure  the  payment  by  him  of  an  unliqai- 
dated  demand  against  which  he  has  a  set-off,  he  may  plead  his  set-off 
in  an  action  upon  the  bond,  even  thoogh  he  does  not  in  the  bond  re- 
serve his  right  to  do  so.    Such  reservation  is  not  necessary.    Id. 

3.  MlTTUAL    executions:    sheriff    must   SET   OFF   ONE    AOAIH8T   THE 

OTHER.    See  execution,  1. 

4.  What  mat  be  pleaded  bt  maker  against  indorsee  of  note.   See 

Promissory  Note,  2. 

SETTLEMENT. 

1.  Bars  right  of  action  on  matters  included.    See  Contract,  3. 

SHERIFF'S  DEED. 

1.  To  ONE   NOT  purchaser:   grantee's  interest  presumed.    See 
Judicial  Sale,  3. 
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SPECIAL  INTERROGATORIES. 
1.  To  jurt:  whbh  propeblt  bkfusbd.    See  Practice,  9, 10. 

SPECIFIC  PERFORMANCE. 

1.  CoKYBTANOS  OF  LANDS:  RULB  AB  TO  TENDER.  One  who  seeks  a  decree 
for  ppecific  performance  in  the  conveyance  of  lands  is  not  required  to 
tender  the  consideration,  or  to  brine  it  into  court  for  the  defendant's  use, 
where  the  defendant  has  conUnually  denied  the  oblif?ation  of  the  con- 
tract and  declared  his  purpose  not  to  perform  the  same.  In  such  a  case, 
it  is  sufficient  for  plaintiff  to  show  that  he  has  at  all  times  been  ready  to 
perform  on  his  part.    Hopwood  r.  Corbin,  218. 

STARE  DECISIS. 

See  Promissory  Note,  2. 

Statute  of  LiinTATiONS,  1. 

Taxation,  1. 

STATUTES. 

1.  For  assessing  cost  of  street  hcproyeicents  strictly  construed. 
See  Cities  and  Towns,  12. 

STATUTES  CITED,  CONSTRUED,  ETC. 


LAWS  OF  1888-9. 

Page406,  Seo.  7.    Taxaitoii:Bl^ttoiiotfo«. 
CHitch  o.  CUjf  qf  D€8  MOintt,  m. 

revised  statutes  of  1848. 

Ohftp.  181.860. 7.    Tazatkm:  Bight tonotlee. 
Oatch  V.  City  qfD«$  Maine$,  TU. 

LAWS  OF  1848-7. 


Chap.  81.    Gorporatlona. 
ion,  14. 


Allen  V.  Claf' 


CODE  OF  18KL 


H09- 


8«c  108.    County  Judge:  Powvnof. 

pen  V.  *Vy€UU  387. 
*'    484.    Taxation:  Right  to  notice.  Oatch 

t?.  Cify  of  Dee  Moinee,  721. 
**    C78-707  (Chap.  48).     Oeneral  Inoorpo- 

ration  1mm,   Allen  v.  Clayton,  14. 
<•    704.    Corporations:  Estoprel.    Kirk' 

Patrick  v,  U>  P.  Church  q/Keota, 

877. 
**    1310.    Tltto   to    mortgaged    chattels. 

JtJwine  «.   SL    Paul    Harveeter 

Worke,  908. 

LAWS  OF  1854. 

Chap.  ao.  Charter  of  Wapello.  Kineey  «. 
Sweeney,  066. 

LAWS  OF  1868. 

OhH>-  80.  Loan  to  Keoknk  Medloal  Col- 
lege.   Carter  v,  Sherman,  898. 

"  87.  State  banks.  Allen  v.  day- 
ton,  17. 

"  U4.  General  banking.  ^12^nf.Ctey- 
ton.n. 


Chap.  109.8eoi.81,8S.  Taxation:  Right  to 
notice.  Gatch  v.  City  qf  Dee 
Moinee,  721. 

REVISION  OF  1880. 

Sec     789, 740.    Taxation  :  Right  to  notioe. 

Oatch  V.  *;Uy  ofDeTSoinee,  721. 
**     768,770.    Tax  sale  :Redemptloo.  So- 

per  V.  Eepeeet,  829. 
**    1160-1186,  (Oha;).  62.)    Banking  corpo- 
rations. Alien  V.Clayton,  12  eteeq. 
**    16^1640.  Banking  corporations.  Al' 

len  V.  Clayton^  17  et  eeq. 
*•   2271.    Title    to  mortgaged    chattels. 

Etane    v.   St.    Paul    Harverter 

Worke,V». 
**    2760.    Eqaittes  against  assignee.  Bone 

V,  Tharp,  829. 
"    2796.    Mortgage   forclosnre:    Yenne. 

Towa  Loan  d  Trutt    Co.  «.  Day, 

461. 

LAWS  OF  1870. 

ChH».    40.    Tax  sale.  <9o^r«.JB:f|Mte/,  899. 
**      172.    Oorporationa.    Allen  o.  Clay' 
ton,Yt. 

LAWS  OF  1871. 

Chap.  102.  BaUroad  aid  tax.  ScoU  9. 
Union  Co.,  687. 

LAWS  OF  1876. 

Chap.  118.  Cities  under  special  charters. 
Kineey  v.  Sweeney,  266. 

LAWS  OF  1878. 

Chap.  09.  Cities  onder  spedal  diartcn. 
Kineey  v.  Sweeney,  266. 
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C0D5  OF  1878. 

8m.     45,  SalMliTMafii  31.    Admiiiistrator. 

E$ta(e  of  rrmief^.  63S. 
•«     396,901.    BotfdofmiperTiMra:M< 

ingi.    ScoU  V,  Union  Co.f  6S6. 
«•     aos.  8ab-diT.  6.     Botrd  of  Super- 

yiton.    ffOiper$  v,  Wyatt,  9M. 
««     405408.    QncUxuaxkl paving ttreeto: 

EzpenM  of.    Bucroft  v,   CUy  qf 

Council  Bivf*f  M7  tt  $eq. 
•*     4M,    Change  of  MtreeC  gnde.   Hemp- 

itsad  w.  City  of  De»  Moines*  88; 

Philtipi  V,  CUy  <tf  CouncU  BlMff$, 

en  et§eg, 
"     478,  479.    Oidea  :  OoOeotlOD  of  taxea. 

Bucroft  r.  VUy  (^  CouncU  Blvfft, 

647  et  $eq. 
**     479.    Oity    nnder    apedal    dtarter : 

Change  of  strert  grade.    PhilUpt 

V.  City  of  CouncU  BlHfi,  678. 
**     637.    Repairing  ooonlybndgea.  Boby 

V.  Appanoo$€  Co.,  116;  l>edlcation 

of  atreet:  Acoeptanoeof.  LaugfUin 

9.  City  of  Wa$hingfon^  668. 
*'     716.    RemoTal  from  olBoe.    8laU «. 

Chatbum,  603. 
*<     783.    Offloe :  FilUng  Taoanoy.    State 

V.  Ohattmm,ee2, 
"     787.    BemoTal  ftom  offloe.    State  9, 

Ohatburn,  060  et  $eg, 
**     829.    Citiea:  Equalization  of  taxea. 

Kimuy  v.  Sweeney,  366  :  Coetello 

T.  Burke,  864. 
•*     839-831.    Taxation:  Bight  to  notice. 

Oateh  V,  City  of  Dee  Moinet,  721. 
**     831,  870.      Erroneoua    aaaeaament: 

Remedy.   Harrit  v,  Fremont  Co., 

640. 
<*     871, 800, 891.    Tax  aale:  Redemption. 

Soper  V,  Eepeeet,  839. 
««     804.    Tax  aale:  Redemption:  Nodoe. 

Elleworth  v.  Cordrey,  678. 
**     807.    Tax  Bale:  Redemption:  Tender. 

ITeaton  v.  Knight,  688;  Tax  deed  : 

Evidence.      Brownell    v.    Storm 

Lakf  Bank,  767. 
'*     809.    Wrongful  tax  tale.    Hoeperev, 

Wyatt,  260. 
•*     963.    Highway :   Damagea:  Practice. 

MiiUr  r.  Wo'f,  338. 
•'    1068-1090  (Title  9,  Chap.  1.)    Corpora- 

tione.    Alien  v,  Clayton,  14. 
•♦    1089.    Corporationa;  Eetcppel.   Kirb- 

Patrick  r.  U*  P.  Church  qf  Ktola, 

**    1091.    Voluntary  aaaodation.     John* 

eon  V,  Miller,  535. 
**    1311.    Railroads:  Condemning  right  of 

way.    Haiti nge worth  «.  Dee  J/".  <ft 

St.  Louie  R'y  Co,,  444. 
*<    1340.    Railroads:  Condemning  right  of 

way.    CumnUne  v.  Dee  M,  <fc  St,  Z. 

B'y  Co.,  401. 
*•    1366,1357,1358.    Right  of  wav  for  rail- 

roada.    Downing  t.  Dee  M»  N,  W. 

R'y  Co.,  178  et  eeq, 
**    1363.    Railroads:   Highway  croesingB. 

State  V,  Chicago,  Bur,  db  Pac  R'y 

Co,,  600. 
"    1830.    Support  of  pauper  by  parent. 

Blachiey  v,  Laba,  38. 
*'    1403.    Insane:  Settlement  of.    Poufe- 

ehiek  Co.  v.  Caee  Co,,  346. 
**    1716.    Division    of     achool    district. 

DUt,  Twp,qfClayv,Ind.DUt.cf 

Buchanan,  191. 
<•    1837,  1839.  1840.     Permanent  school 

fund.    Carter  V,  Sherman,  9^. 
«•    1887-1884,  (Title  13,  Chap.  13.)    Sale  of 


achool  lands.    Carter  ».  ShermvL, 

698. 
8eo.    1860,1884.    Loan  of  acbool  ftt>d.  C«r- 

ter  r.  Sherman^  688. 
**    1874,  1010,  1011.    Biddii«  in  bad  oa 

county  or  state  debta.     Carier  i. 

Sherman,  698  et  eeq. 
•*    1916.    Control  of  atata  IsimIb.    Carter 

V.  Sherman,  004. 
**    1933.    Sale:      Poaaa<«ioii:     TsUdtty. 

Campbell  v.  HamiUon,  394. 
«    1937.    Foasession  of  naoc^ngad  cksft. 

tela.    Etane  r.  SL  Paul  Hartatir 

Worke,  308  et  eeq. 

-  1990,   1996,   1996,   3000.      Homesfaad. 

Goodrich  t.  Brown,  fa. 
««   9007.    Homestead.     Uahajfy  t.  Jfo- 

Aq^tf,64. 
«   son.    Intereat.    Ooodnow  v.  litch- 

field,  08^ 

-  2105.    Sale:  Offer  to  deliver.   HoU  f. 

Brown,  333. 
•*   2106.    Suit  at  aurstlea' ivqneat  Doro- 
thy V.  Hicks,  348. 
**   2115.    Asaignment :  Pref ennce.  iVrry 

V.  Vezina,  36;  Far  well  v.  .fonea  US. 
*<    3314.    Family  expensea.    Blae&Iey  e, 

Laba,  24. 
M    S840.    Probata  of  w£ll :  jury.    CotHee 

t,  Brazill,  433  et  eeq. 
**    3847,3854.3366.    Admfnlanntlon:  Who 

entitled  to:  Vacancy.     Fetate  ^ 

O'Brien,  634  et  eeq. 
«    9610.    Mechanic's    lien:    Wajoinder. 

Flynn  v.  Dee  Moinee  d  SU  Louie 

Wy  Co ,  601. 
«    3633.    Commencement  of    action. 

Jonee  A  Magee  Lumber  Co.,  r. 

Bogge,  C9i.  ,,  . 

*'    2540.    Counter-claim  :  Statute  of  Uou- 

Utiona.    Foleon  v.  Winch,  479. 
«    3546.    Equitlea  against  teaignee.  Bone 

V.  Tharp,  33H. 
**    3650.    Parties.  Dorothy  v.  Hicke,  313. 
«•    3551.    Partiea.     Etane   v.  SL  Paul 

Harvester  Worke.  207. 
«    3653.    Party    plaintiiT     on   contract 

Jordan  v.  Kaxanauqh,  168. 
*«    3568.    Pleading  partnerahip.   Wendall 

V.  Oebome^  lUl. 
"    3678,    3581.      Mortgage    focedosore: 

Venue.    Iowa  Loan  d  Truet  Co.  r. 

Z>oy.  499. 
**    3688.    Venue.     Jordan    v.   Kaeae- 

augh,  164. 
**   3586.   Agency:  Venue.    Oekeraon  f. 

Burnham,  571. 
«   9800.    Change  of  venue.    Ooodnowt, 

LUcMUld,Vfi. 
*<    2691.    Change    i>f    venue.    Bixby  f. 

Carekaddon,  167. 
**    3699.  Commencement  of  actkm.  Jcei 

rf  Magee  Lumber  Co.  v.  Bong*  •^ 
•*   9610.    Claim  against  county:  Demand. 

Hoepere  r.  Wyatt,  366. 

-  3681.    iiismissal  of    part  of  aettm. 

Dorothy  v.  Hiske,  343. 
•«    2083,  3633.     MiajoiDder:    Remedy. 

Flynn  v.  DeeM.d  SU  Louie  B% 

Co.,  603. 
<<    9684.    Misjoisder:  New  action:  Notice. 

Dorothy  v.  Hicke,  343. 
'<   9646.    lieading,  Jordan  r.  Kaean- 

augh.  I5i, 
«•    9660.    Pleading:  Waiver  of  objeottoo 

to.    Wendall  v.  Oebome,  lOL 
•*    9659.    Pleading  oouoterKdaim.    Foi' 

earn  r.  Winch,  479. 
**    2740.    Trial  by  Jury.    StaU  9,  CeT- 

man,  131. 
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Sec    2743.    Evldenoe  on  Appeal.    Miller  v. 

Wolf.  235 
**   2887.    Miscondnct  of  Jury.    Perry  v. 

CoUingham,  4A. 
^   38U.    DlsmJual  of  uilon.    AiHn$  o. 

Anderson,  742, 
**    2861.    Abatement:     Duty    of    conrL 

Atkins  r.  Anderson,  742. 
**    2864.    KTldenoe  of  Judgment.    Balm 

c,IfunnfM5. 
•«    29il.    Attachment:  Orooudaof.    Por- 
ter V,  A  night,  872. 
**    2961.    AtUchment:    Attorney'a   feee. 

Porter  r.  Knight,  371. 
'*    3025.    Second  execution.    West  v.  St. 

John,  292. 
**    S037,  S'iSd.     Execution:    Betnm    of. 

msf  V,  St.  John,  291. 
**    3042.    Principal  and  surety:   Execu- 
tion.   JJ0f0thyv,I£ickn,2iZ, 
**    8049.    MandamuB  to  levy  tax.    Diet. 

Twp.  of  Clay  c.  /nd.  Dist.  of  Bu- 
chanan, 100. 
"   8035.    ExecuUon  :  Duty  to  levy.    West 

V,  St.  John,  2n. 
**   3090.    Judicial  sale.    Farmer  v.  SaS' 

«€en,lVL 
**    2101,  »102.    Bedcmption  firom  execu- 
tion sale.     Conner  v.  Long,  299 

ttsecu 
*'    3154.    vacation  of  judgment    Lump- 

kin  V.  Snooi.;  517. 
**    3164.    Right  of  appeaL    Boyee  v.  Wa- 
bash B'y  Co..  75. 
**   Sira.    Appeal:  Less  than  $100.  Co/yar 

1?.  PettU^  98. 
"    818 J.    Appeal:  Assignment  of  errors. 

Tittard  v.  Fay,  2i4;  Assignment 

of  errors:  Time  of  lUing.    Conner 

9.  Long,  297. 
"    8186.    Supersedeas   bond.     Jayne  t. 

Drorttaugh,  716. 
•*    8225,  8229,  8230,  3288-8244.    Replevin  : 

Venue :  Jur^Bdlctiou.    Laughiin  v. 

Main,  582. 
'*    8297.    Partition:  Costs.     Duncan  v. 

Duncan,  160. 
*'    8831.    Nuisance:  Jury  trial.  MUlerv. 

Keokuk  A  Des  M.  R*y  Co.,  682. 
**    8345-;fi67.    (Title  2U,  Chap.  6.)     Quo 

Warranto.   Jayne  v.  Drorbaugh, 

716. 
"    3896.8397.    Injunction  bond  :  Penalty. 

Hardin  v.  White,  684. 
•«   8507.    Jurisdiction  of  Justices.    FUz- 

gerald,  v.  Arel,  106. 
**    8649.    Moral    character    of    witness. 

State  V.  Kirkpatrick,  569. 
*'   3663.    btatute  of  frauds.    Putnam  v. 

Swlnney,  886. 
**    8665.    Statute   of    frauds.     EoU    v. 

Brown,  312. 
*'    875  •.    Objection  to  deposition.   Bixby 

V.  Carekaddon,  169. 
*'    8777.    Short- hand   reporter's    notes. 

MahaJTy  v.  MaJwffy,  59 ;  Town  qf 

Manton  V,  Ware,  ai8. 
**    8798-    Salaiy    of    county 

Gr^n,  V,  Clay  Co.,  415  et  seq. 


Sec.  8861.  Bape  :  Consent.  State  v.  MC" 
Cuftrey,  483. 

**  8888.  Burning  insured  property.  State 
9.  Kennedy,  201. 

**  4296,4296.  Indictment.  State  V.Chi- 
cago, Bur.  <ft  Pac.  A^y  Co.,  510. 

"  4300.  Conspiracy:  Indictment.  State 
i».  KenTiedy  200  et  seg. 

**  4350.  Trlai  by  Jury.  State  v.  Car- 
man, 131.  I 

*'    4377.    Criminal  law:  Change  of  venue.  1 
Slate  V.  t/arman,  i:i3.  ^^ 

**  4538.  Supreme  court :  Practice  in 
criminal  cases.  State  v,  Quinn,  806. 

'*  4560.  Seduction:  Corroboration.  Stats 
V.  FitMgerald,  272. 

LAWS  OF  1874. 

Chap.  84.    lUghtof  way  to  mine.    Phillips 

V,  Watson,  31,  et  seq. 
**     51.    Orading  alleys  :  cost  of.  Bucrqft 

V.  City  of  Counctl  Biuffe,  648. 
»«     68.    Railway  charges.    Heiserman  o. 

B„  C.  B.  A  Ji.  B'y  Co.,  786. 

LAWS  OF  1876. 

Chap.  79.    Tax  sale:  Redemption.    Soper 

V.  Eepeset,  827  et  seq. 
**    100,  Sec  18.    Medianic's  lien :  Notice 

to  sue.   Jones  A  Magee  Lumber 

Co.  V.  Boggs,  600  et  seq. 
'*    116.    Cities     under    spedal    charter. 

Phillips  V.  City  qf  CouncU  Bluffs, 

578  et  seq. 
**   128.    Railroad  aid  tax.    ScoUv.Union 

Co.,  686. 

LAWS  OF  1878. 

Chap.  162.  Cities :  Sewer  tax.  OaUk  V, 
City  qfDes  Moines,  721. 

LAWS  OF  1880. 

Chap.    25.    Livery-stable  keeper :  Lien  of.    ' 
Munson  v.  Porter,  454. 

LAWS  OF  1882. 

Chap.  85,  Seo.  1.  Trial  de  novo.  Car- 
skaddon  v.  BartleU,  180. 

CONSTITTJTION  OF  IOWA  (1846.) 

ArL  8,  Sec  1,  2.  Banking  corporations. 
Allen  V.  Clayton,  18  et  seq. 

CONSTITUTION  OF  IOWA  (1857.) 

Art.  1,  Sec  9.  Trial  by  Jury.  State  v.  Car- 
man, 184. 

"  1,  Sec.  10.  Right  to  be  confronted  with 
witnesses.  State  v.  Fitter  aid,  271. 

'*  8,  See.  1-12.  Corporations.  Allen  v. 
Clayton,  15  et  seq. 

*'  11,  Sec.  6.  Removia  from  oflloe.  State 
«.  Chatbum,  661. 


STATUTE  OP  FRAUDS. 

PrOHIBB  TO  FAY  ANOTHER'S  DEBT:  NO  APPLICATION  WHERE  PROMISE 

EXECUTED.  Where  defendant  had  funds  belonging  to  £.,  who  was 
president  of  a  bank,  and  the  bank  afterwards  failed,  owing  the  defend- 
ant, and  E.  directed  defendant  to  apply  the  funds  in  bin  hands  upon  the 
bank's  debt  to  him,  which  he  did,  Md  that  plaintiff,  who  claimed  a  right 
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to  this  fund  under  E.,  could  not  recover  it  from  the  defendant  upon  the 

Sound  that  the  latter  held  it  under  an  unwritten  agreement  of  Js;.  topay 
e  debt  of  the  bank.  The  statute  of  frauds  relates  only  to  the  evidence 
of  such  promises,  and  does  not  render  invalid  their  voluntary  execution. 
Putnam  9.  Swinneg,  383. 

2.  Application  oif  to  contract  by  Tst^KGUAMa  wrkhe  parol  tesh- 

MONT  WAS  NB0B9».U1V  TO  MAEB  INTKLLIOIBLB.     St^  Contract,  15. 

3.  Evidbncbinadml^^iulkundkk:  objection  caM<)t  fibst  bb  kadi 

ON  APPEAL.    See  E^iUenoe,  6. 

4.  As  AFPECTING  PAROL  CONTaAGT    rOS    DfiAliIN0    OT    TtMAJA   SSTATB  AB 

PABTNBB8.    See  i*artiiecsbi|i|^. 

STATUTS  OF  LIMITATIONS. 

1.  Stars  decisis.  Thia  court  haviii^  i|L  former  cases  decided  that  the  btle 
to  lands,  resting?  upon  the  samo  frrcint  under  whieb  defendant  claims 
herein,  was  not  settli^cl  until  18TX  and  that  the  statute  of  limitations  did 
not  beprin  to  run,  until  Det^^iuber,  1872t  agriinst  a  claim  similar  to  the 
one  involved  in  thia  ivction,  to  roeorer  tbr  taxes  p^iii  on  the  land,  those 
decisions  are  followed  ia  tbb  case*  aod  thf*  ClIu^o  oi'  actiDa  herein  is  held 
not  to  b3  barred.    Gioinof^  r.  LUch^dd,21};  Imm,HQmeslead  Co.  v. 


Des  Moines  Navigation  tt  R't/  Co.,  2^. 
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2.  When  it  begins  to  bun:  salary  of  county  trbasurbr.    If  there 

was  due  to  plaintiff,  as  he  claims,  a  balance  of  the  safairv  allowed  him 
as  county  treasurer  bv  the^  board  of  superviitors,  »he  mign^  have  begun 
his  action  to  recover  it  at  the  end  of  th6  term  for  which  it  was  due,  and 
he  had  no  occasion  to  present  his  claim  to  the  supervisors  for  allowance, 
and  the  statute  of  limitations  began  to  run  against  his  claim  from  the 
time  when  he  might  have  begun  his  action  thereon,  and  not  from  the 
time  when  the  supervisors  repudiated  it,  as  he  alleges.  Griffin  p.  Ctojf 
County,  413. 

3.  As  APPLIED  to  C0UNTKR-CLAI1C8.    Although  a  cause  of  action  may  b3 

barred  by  the  statute  of  limitations,  yet  it  may  be  pleaded  as  a  defense, 
in  the  form  of  a  counter-claim,  provided  it  was  the  property  of  the  de- 
fendant at  the  time  it  became  barred,  and  provided,  further,  it  was  not 
barred  when  the  cause  of  action  against  which  it  is  pleaded  originated; 
but  no  judgment  can  be  rendered  thereon  in  favor  of  the  defendant 
pleading  it,  except  for  costs.    Code,  §  2640.    Foleom  r.  Winch,  477. 

4.  Suspended  bt  non- residence  of  defendant:  facts  constitutiko 
'  non-residence.    The  statute  of  limitations  does  not  run  in  favor  of  a 

defendant  during  such  time  as  he  is  absent  from  the  state  under  such 
circumstance  tliat  his  creditors  are  unable  to  commence  action  against 
him  b^  service  ot*  notice  in  such  manner  as  provided  by  law.  (See  cases 
cited  in  opinion.)  In  this  case,  where  deiendant  was  absent  from  the 
state  in  the  employment  of  the  general  ffovemment,  leaving  no  member 
of  his  family  behind,  and  no  established  business,  and  with  no  intention 
to  return  within  any  definite  time,  held  that  he  was  during  such  time  a 
non-resident  within  the  meaning  of  the  statute.    Hedges  v.  Jones,  573. 

5.  When  it  begins  to  run:  injury  by  nuisance.  Against  a  cause  of  ac- 

tion for  damages  caused  by  water  flowing  through  a  ditch  wrongfallj 
dug,  the  statute'  begins  to  run,  not  from  the  date  of  the  digging  of  the 
ditch,  but  from  the  date  of  the  damage  caused  thereby.  MiUer  v.  K.  <# 
Des  M.  R'y  Co.,  680. 

6.  In  action  for  obstructing  surface  water.   See  Nuisance,  2. 
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7.  In  action  for  accounting  bbtwieen  partnbbs:  whkn  it  bbgins  to 

RUN.    See  Paitnerahip,  3. 

8.  In  action  to   RBCOVBR  BZCBSSIYB  CHAROBd    BT    BAJLWAT   COMPANY. 

See  Railroads,  28. 

OTOCK  AT  LARGE. 
See  Anikals  at  Labgb. 

STREETS. 

1.  Change  OP  orXdb  of:  action  for  damages:  not  diyisiblb.    See 

Cities  and  Towns,  1. 

2.  Right  of  city  to  grade:  sxtrface-watbr.    See  Cities  and  Towns,  2. 

3.  What  is  pbopbr  use  of.    See  Cities  and  Towns,  3. 

4.  Nbgugencbin  cabeof:  eyidbncb:  notice.    See  Cities  and  Towns, 

5,8. 

5.  Removal  of  icb  and  snow  from:  duty  of  city.    See  Cities  and 

Towns,  9. 

6.  Change  of  grade:  damages  must  first  be  assessed  and  paid: 

REMEDIES  OF  LOT-OWNERS.    See  Cities  and  'J  owns,  10,  11. 

7.  Grading  of:  cost  of  not  chargeable  upon  abutting  property: 

LIABILITY  OF  CITY.    See  Cities  and  Towns,  12,  13. 

8.  Dedicated  to  public  use:  acceptance  of  by  city:  facts  not  con- 

stituting.   See  Cities  and  Towns,  14,  15. 

SUPERSEDEAS  BOND. 

1.  On  appeal  in  quo  warranto:  what  superseded  by  the  bond. 

See  Quo  Warranto,  1. 

2.  Not  allowed  to  defer  payment  of  damages  by  railway  com- 

pany ON  appeal  from  award  of  right-of-way  jury.    See  Rail- 
roads, 2. 

SUPREME  COURT. 

See  Appeal. 

Jurisdiction. 

Practice  in  Supreme  Court. 

SURETY. 

1.  In  action  on  note:  plaintiff  may  dismiss  as  to  principal  and 
pursue  surety  alone.    See  Promissoiy  Note,  4. 

SURPRISE. 

1.  Continuance  ON  account  of:  facts  not  warranting.  See  Prac- 
tice, 18. 

TAXATION. 

1.  Cost  OF  sewers:  assessment  upon  abutting  property.  The  ex- 
pense of  the  improvement  of  streets,  by  grading,  paving,  roacadumiz- 
ing  and  laying  sidewalks,  has  been  too  long  imposed  upon  abutting 
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property  in  this  state,  without  reffard  to  benefits,  to  be  now  called  in 
question;  (see  Warren  v,  Henltf,  31  Iowa,  81;)  and  the  same  pcindple 
held  to  apply  to  sewers.    Gatch  v.  City  of  Des  Moines,  718. 

2.  Asbbssmekt:  biodt  of  tax-payer  to  notice  and  a  hearing:  con- 

stitutional LAW.  The  enforcement  of  a  tax  levy  is  a  mode  of  de 
priving  the  citizen  of  his  property;  and,  where  the  assessment  is  not 
specific  and  imposed  upon  all  persons  equally,  (as  in  the  case  of  a  poll 
tax  and  the  like,)  it  is  necessary  for  its  validitjr  that  the  tax- payer  loLve 
due  notice  of  the  assessment,  and  an  opportunity  to  be  heard  m  oppo- 
sition thereto,  to  the  end  that  he  may  not,  in  violation  of  constitutional 
guarantees,  be  deprived  of  his  property  without  **  due  process  of  law.'* 

3.  : :  RULE  APPLIED.    It  is  accordingly  held  that  theeoUeo- 

tion  of  a  tax  for  sewerage  purposes,  levied  upon  abutting  property  in 
the  city  of  Des  Moines,  under  a  city  ordinance  passed  pursuant  to 
chapter  162  of  the  Acts  of  the  Seventeenth  General  Assembly, 
should  be  en.ioined,  because  neither  said  act  nor  said  ordinance  makes 
any  provision  for  notice  of  the  assessment  to  the  owners  of  the  propeiy, 
and  it  doe^  not  appear  that  the  plaintiff  herein,  as  one  of  said  owners, 
either  petitioned  tor  the  construction  of  the  sewer  in  question,  or  other- 
wise waived  his  right  to  notice  and  a  hearing.  But  it  seems  that  it 
would  be  sufficient,  in  such  a  case  if  the  ordinance  should  provide  for 
proper  notice,  even  tJiough  the  act  of  the  legislature  does  not  so  pro- 
vide.   Id, 

TAXES. 

1.  Equalization  of  by  council  op  citt  acting  under  special  char- 

ter. The  special  charter  of  the  city  of  Wapello  (Laws  of  1856,  Ch.  20) 
confers  upon  the  city  council  the  power  to  equalize  the  assessments  of 
taxes  within  its  limits;  and  this  power  is  not  taken  away,  but  is  coo- 
firmed,  by  pubsequent  legislation  of  a  general  chai-acter.  See  statutes 
cited  in  opinion.    Kinsey  v,  Sweeney,  2o4;  Garreli  v,  WellSf2b6, 

2.  Illegal  refunding  of:  citizen  and  tax-pater  may  enjoin.    A 

citizen  and  tax-payer  of  a  county  has  sufficient  interest  in  the  subject- 
matter  to  entitle  him  to  maintain  an  action  to  epjoin  the  refunding  of 
certaia  taxes  illegally  ordered  by  the  board  of  supervisors.  Hospers  r. 
WyaiU  264. 

3. :  facts  conbtituting.    A  board  of  supervisors  has  no  lawful 

authority  to  order  taxes  erroneously  collected  to  be  refunded  to  persons 
who  did  not  pay  them,  and  who  are  not  the  owners  of  the  claim  or 
demand  for  refunding  the  same.    Id, 

4.  Upon  another's  land:  payment  under  belief  of  ownership: 

recovery  from  owner.  Where  one  in  good  faith,  believing  himsetf 
to  be  the  owner  of  land,  pays  the  taxes  upon  it,  and  afterwards  the  land 
is  adjudged  to  belong  to  another,  the  law  raises  an  implied  promrise  on 
the  part  of  that  other  to  reimburse  the  one  who  has  paid  the  taxes  for 
his  benefit,  and  on  such  implied  promise  an  action  will  lie.  Goodnow  p. 
MouUon,  51  K>wa,  555,  ana  subsequent  decisions,  followed.  Goodnow 
V.  Litchfield,  275 ;  Iowa  Homestead  Co.  r.  Des  M.  Nap.  dt  E*y  Co,,  285; 
Goodnow  V,  Stryker,  569. 

5.  : : :  interest.    Where  money  is  paid  for  the  use  of 

another,  imposing  upon  that  other  an  obligation  to  reimburse  the  party 
paying  it,  interest  on  the  money  from  the  date  of  payment  may  be  recov- 
ered. The  rule  is  applied  in  this  case  to  monev  advanced  to  pay  tbe 
taxes  on  another's  land  under  circumstances  which  obligate  the  land- 
owner to  repay  the  same.    Id, 
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6. : : :  lien  upon  lands.    Where  one  pays  taxes  upon 

another's  lands  under  the  circumstances  named  in  No  4,  ante,  a  court 
of  equity  will  not  only  ai|judgo  that  tbo  land -owner  repay  the  same 
with  interest,  but  will  by  proper  decree  make  the  entire  judgment  a  lien 
upon  all  the  lands  collectively;  and  it  was  error  in  such  case  to  decree 
that  each  tract  of  land  fthoald  be  subject  to  a  lien  for  no  greater  sum 
than  the  taxes  paid  thereon,  with  interest— it  not  appearing  that  any 
other  parties  were  interested  in  the  lands.      Id, 

7.  In  aid  of  bailroads:   limitation  of  by   statute:   assbsskent 

UN  DEB    PRIOR    STATUTE    NOT    TO    BE    CONSIDERED.       The    aggregate 

amount  of  tax  to  be  voted  or  levied  in  aid  of  raiiroads,  by  any  township, 
town  or  citjr,  under  chapter  123  of  the  Acts  of  the  Sixteenth  General 
Assembly,  is  five  per  centum  of  the  assessed  value  of  the  property 
therein;  but  in-estimating  such  aggregate,  the  fact  that  a  tax  was  voted, 
levied  and  collected  for  a  similar  purpose  by  the  same  township,  under 
chap  :er  102  of  the  Acts  of  the  Thirteenth  General  Assembly,  is  not  to  be 
considered,  although  that  act  contained  a  like  limitation.  Such  limita- 
tion did  not  affect  the  power  of  the  legislature  to  enact  t  he  latter  statute, 
which  must  be  construed  with  reference  to  its  own  terms.  Scott  r.  Union 
Co.,  083. 

8.  :   LEVY  BY  SUPERVISORS  AT  IBRKOULAR  AND  ILLEG.\L  MEETING: 

TAX  VOID.  The  county  supervisors  have  no  pokier  to  levy  a  tax  at  any 
other  than  one  of  the  regular  meetings  appointed  by  f^tatutu.  or  a  special 
meeting  called  in  the  manner  provided  by  statute.  *  Accordingly,  where 
th'i  board  adjourned  without  a  day,  and  without  levying  the  tax,  and  on 
the  second  day  aflerwardi^  met  again  at  the  suggesLon  of  the  auditor, 
and  levied  the  tax  in  question — tno  records  being  changed  at  the  fame 
time  to  show  that  the  first  adjournment  was  but  temporary,  and  that  the 
final  adjournment  was  upon  the  date  of  the  \evj;—held  that  this  action 
was  void*,  and  that  the  levy  was  void  also.    Id. 

9.  In  AID  OF  RAILROADS:  LEVY  OF  BY  SUPERVISORS  A  MINISTERIAL  ACT: 

RECORD  COLLATERALLY  ATTACKED.  The  act  Of  the  couuty  flupervisors  in 
leveying  a  tax  m  aid  of  a  railroad  is  purely  ministerial  and  not  judicial, 
and  the  record  thereof  is  not,  like  a  judicial  record,  exempt  from  attack 
in  a  collateral  proceeding.    Id. 

10.  Erroneous  assessment:  facts  constituttno:  remedy:  liability 
OF  COUNTY  to  REFUND.  In  this  case,  plaintiff  was  assessed  with  prop- 
erty belonging  to  a  partnership,  of  whicn  he  was  a  member,  which  prop- 
erty was  legally  assessed  in  another  county: — Held  to  be  a  case  of 
erroneous  assessment  merely;  that  plaintiff 's  exclusive  remedy  was  by 
proceedings  before  the  board  of  equalization,  under  section  SU  of  the 
Code;  and  that  the  county  was  not  hable  to  refund  the  tax,  after  pay- 
ment, under  section  8"0  of  the  Code,  it  not  being  a  case  where  the  tax 
wa««  **  erroneou^lJ  or  illegally  exacted  or  paid/'  as  contemplated  by  that 
section.  See  opfnion  for  cases  followed  and  distinguished.  Harris  p. 
Fremont  Co,,  639. 

TAX  SALE  AND  DEED. 

1.  Tax  sale:  land  offered  without  bidders  for  two  or  more 
yeabs:  sale  for  i^ss  than  all  taxes  dub:  terms  of  redemp- 
tion. Where  land  liable  to  sale  for  delinquent  taxes  has  been  adver- 
tised and  offered  for  two  years  or  more,  but  passed  for  want  of  bidders, 
and  is  finally  advertised  and  sold  for  less  than  the  whole  amount  of 
taxes,  interest  and  penalty  due  thereon  at  the  time  of  sale,  under  the 
provisions  of  Chapter  79,  Laws  of  1876,  (McClam's  Statutes,  p.  216,)  the 
owner  cannot  redeem  the  same  from  such  sale  without  paying  the  full 
amount  of  the  taxes  due  at  the  time  of  sale,  with  the  interest  and  pen- 
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alty  thereon.  An  offer  to  pay  the  amoani  for  wfaidi  the  land  wi8  soli 
with  interest  and  penalties,  is  not  sufficient  to  effiect  redemption,  nor  to 
justify  the  treasurer  m  withholding  a  deed  from  the  purchaser  at  tax 
sale.    Soper  v.  Espeset,  326. 

2.  Tax  titlb:  who  mat  claim  undbr:  iktbrksted  pubchafbb.   One 

who  is  not  in  possession  of  land,  and  whose  only  claim  to  an  interest 
therein  is  based  upon  a  void  tax  deed,  may  become  a  purchaser  at  a 
subsequent  tax-sale,  and  procure  a  treasurer's  deed,  and  claim  title  there- 
under. Mallaty  v,  French,  44  Iowa,  133,  followed.  Neal  r.  Fnmer, 
451. 

3.  AgBNT  of  OWNBR  cannot  AOQUIBB  tax  title:  nor  can  his  AaSTONER. 

A  party  charged  with  t*he  payment  of  the  taxes  on  land,  as  a^nt,  can- 
not acquire  a  tax  title  to  his  principalis  land,  either  by  purchasing  tbe 
land  hunself  at  tax  sale,  or  by  the  assignment  to  him  of  a  certificate  of 
purchase  obtained  by  another;  nor  can  he,  by  assigning  his  certificates, 
confer  upon  his  assiflrnee  any  greater  rights  than  he  himself  has.  EiU- 
worth  V.  Cordrey^  675. 

4.  Redemption  after  deed  made:  inaccurate  statement  of  tbeajs- 

urer:  no  relief  in  equity.  The  fact  that  the  county  treasurer  save 
defendant  inaccurate  intbrmation  as  to  the  amount  required  to  reoeera 
hi?  land  from  a  tax;  sale,  was  no  excuse  for  his  failure  to  redeem,  nor  is 
it  ground  for  relief  in  equity  after  the  execution  of  a  tax  deed.    Id, 


:  defective  notice  of  expiration  of  time  of  REDEMPTIOir. 

The  affidavit  of  the  publisher  of  a  newspaper  of  the  pubb'cation  of  no- 
tice of  the  expiration  of  the  time  for  redemption  of  land  from  tax  sale, 
is  not  a  compliance  with  section  894  of  the  Code;  {Amencan  MiMMomary 
Asfociafion  r.  Smith,  59  Iowa,  704;)  nor  is  such  defect  cured  by  the 
additional  affidavit  of  the  holder  of  the  certificate  that  poblication 
made  for  three  consecutive  weeks,  without  stating  when  the  publication 
was  made.  Such  proof  of  notice  does  not  limit  the  time  within  which 
the  owner  may  redeem.    Id. 

Purchase  bt  agent:  redemption  bt  owner:  terms  of.  AUhoagh 
an  agent  cannot  acquire  a  tax  title  to  land  a»  againnt  his  principal,  yet 
the  purchase  by  the  agent  is  not  void,  but  voidable  only;  and.  before  tbe 
principal  can  redeem  from  the  agent,  or  his  assignee  to  whom  a  deed 
bas  been  made,  and  who  has  paid  the  subsequent  taxes,  he  most  par, 
on  account  of  such  subsequent  taxes  the  Fame  amount  which  he  would 
have  to  pay  the  treasurer  m  caf«  the  taxes  had  not  been  paid  by  tbe 
claimant  under  the  tax  title.  See  Everett  ».  B^ebe^  »M  Iowa,  452;  Light 
V.  West,  42  Id.,  138;  Besore  r.  Doah,  43  Id..  211.    Id. 

Insufficient  notice  of  application  for  deed:  person  to  whom 
TAXED.  The  statute  (Code,  §  894)  providing  that  the  holder  of  a  cer- 
tificate of  purchase  at  tax  sale  must  serve  notice  of  h.s  application  for  a 
deed  upon  the  person  in  whose  name  the  land  is  taxed,  it  a  resident  of 
the  county,  has  reference  to  the  person  in  whose  name  the  land  is  taxed 
at  the  time  the  notice  is  served,  and  is  deigned  to  provide  notice  to  tbe 
probable  owner  of  the  land  at  that  time.  And  where  the  person  in 
possession  of  the  land  had  been  the  owner  of  it  and  it  had  been  taxed  to 
nim  fur  previous  years,  but  he  had  sold  and  conveyed  it  to  plaintiff,  wbo 
was  a  resident  of  the  connt;ir,  but  who  had  failed  to  have  his  deed  re- 
corded, and  there  was  nothing  in  the  records  to  show  that  plaintiff  waa 
the  owner  of  the  land,  and  no  taxes  had  yet  been  levied  upon  it  for  tbe 
year  in  which  the  notice  was  given,  but  it  nad  been  assessed  to  plaintiff, 
and  the  assessor's  book  returned  to  the  auditor,  held  that  the  land  was 
*'taxed"  to  the  plaintiff  in  contemplation  of  the  statute,  and  that  notice 
to  him  was  necessary  in  order  to  cut  off  his  right  to  redeem,  ffeaton  v. 
Knight,  686. 
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8.  Action  to  bbdebm:   tbndeb  sufficient.     Where  it  appears  that 

plaintifr,  who  is  seeking  in  a  courfc  of  equity  to  redeem  his  land  from  a 
tax  sale  and  deed,  has  made  a  tender  to  the  county  treasurer  of  the 
amount  necessary  to  redeem,  but  that  the  tender  has  been  rqected,  and 
in  his  petition  he  expresses  a  readiness  to  pay  whatever  is  found  due, 
this  is  all  that  he  can  oe  reouired  to  do  in  that  respect  to  entitle  him  to 
a  standing  in  court.  See  binford  v.  Boardmau,  iA  Iowa,  54;  Reed  v, 
Thompson,  56  Id.,  455.    Id. 

9.  Tax  title:  judgment  quieting:  fbaud  in  obtaining:  facts  not 

AMOUNTING  TO.  Where  defendant  held  a  tax  title  to  land,  which  was 
invalid  for  several  reasons  apparent  upon  the  tax  records,  but  of  which 
it  is  not  shown  that  defendant  had  any  actual  knowledge,  and  defend- 
ant, in  an  action  to  which  plaintiff  was  made  a  party  by  published 
notice,  procured  a  decree  by  default,  quieting  the  title  to  the  land  in  it, 
held  that,  since  the  tax  deed  was  presumptive  evidenee,  under  section 
897  of  the  Code,  of  the  regularity  of  all  prior  proceedings,  and  was  all 
the  evidence  necessary  to  obtain  the  decree,  defendant  could  not  be 
charged  with  notice  of  the  irregularities  appearing  in  the  records,  so  as 
to  make  it  guilty  of  fraud  in  presenting  its  deed  as  evidence  of  a  valid 
title,  and  that  plaintiff  could  not,  after  the  lapse  of  two  years,  have  the 
decree  set  aside  on  the  ground  of  fraud  in  procuring  it.  Brownelt  v. 
Storm  Lake  Bank,  754. 

10.  Tax  deed:  conspiract  to  cut  out  mortgage  lien  bt:  btidencs 
ESTABLISHING.    See  Fraud,  1. 

TENANT  IN  COMMON. 
1.  Conveyance  BY.    See  Conveyance,  2. 

TENDER. 

1.  Of  services  on  contract  before  reoovert  for.    See  Contract,  2. 

2.  By  plaintiff  asking  specific  performance  of  contract  to  con- 

vey: what  is  sufficient.    See  Specific  Performance,  1. 

3.  By  plaintiff  seeking  to  redeem  from  tax  sale:  what  is  suffi- 

cient.   See  Tax  Sale  and  Deed,  8. 

TITLE. 

1.  To  real  estate:  as  between  father  and  son  bearing  the  same 

name:  evidence  considered.  A  father  and  son  bore  the  same  name, 
and  used  no  mark  of  distinction  in  writing  their  names.  While  the 
father  yet  lived  in  a  distant  state,  the  son  negotiated  for  the  purchase  of 
the  land  in  question,  and  took  a  deed  to  the  name  common  to  himself 
and  his  father,  and  gave  his  notes  and  a  mortgage  on  the  land  to  secure 
deferred  payments;  but,  upon  consideration  of  all  the  evidence,  (see 
opinion,)  held  that  the  land  belonged  to  the  father,  and  that  the  execu- 
tion of  a  sheriff  *s  deed  to  the  defendants,  pursuant  to  a  sale  upon  exe- 
cution against  the  son,  was  properly  ei^'oined, — there  being  no  evidence 
of  fraud,  nor  that  credit  had  been  extended  to  the  son  upon  the  belief 
that  he  owned  the  property.    Balwerk  v.  Durger^  358. 

2.  To  REAL  estate:  incompetent  evidence  to  establish:  recitals 

OF  DEATH  AND  HEIRSHIP  IN   DEED   AND   DECREE.       WberO   plaintiff 

claimed  title  from  B.,  but  showed  no  conveyance  from  B.,  but  instead 
thereof  a  conveyance  which  recites  the  death  of  B.,  and  that  the  grant- 
ors are  his  widow  and  heirs  at  law,  held  that  such  deed  was  not  com{>e- 
tent  evidence,  as  against  a  stranger  thereto,  of  the  truth  of  such  recit- 
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als:  also,  that  a  decree,  in  a  cause  to  which  defeadoofe  herein  was  not  a 
party,  contaimng  like  recitals,  was  not  competent  evidence  in  thisca« 
to  establish  the  tmth  of  the  things  so  recited.    CosUllo  v.  Burke,  ^1. 

3.  To  RBAL  ESTATE  UNDER  SXECUTOK'S  DEED:  EYIDBNCB  TO  ESTABLISH. 

Where  one  seeks  to  establish  title  to  real  estate  derived  from  one  de- 
ceased, tbrouflrh  an  executor *8  deed,  he  mast  not  only  introdace  his  deed 
in  evidence,  bat  he  mast  prove  the  will,  the  probate  thereof,  and  lawful 
proceedings  endinpr  in  the  execution  of  the  deed;  and  recitals  in  the 
deed  are  not  competent  to  establish  these  facts  as  against  persons  not 
in  privity  with  the  grantor.  And,  where  sach  evidence  is  wanting,  the 
title  cannot  be  established  by  proof  that  the  consideration  money  was 
distributed  to  the  heurs  of  the  decedent.    Miller  r.  Miller,  887. 

4.  To  REAL  estate:  innocent  purchaser:  who  18  NOT.    One  who  pur- 

chases land  in  the  possession  of  another,  with  actual  knowledge  of  facts 
which  render  such  possession  adverse  to  his  grantor,  cannot  claim  to  be 
an  innocent  purchaiser,  especially  where  he  claims  under  aquitrclaim 
deed.    Laraway  v,  Larue,  407. 

5.  To  REAL  ESTATE  SOLD  UNDER  EXECUTION,  AFTER  EXPIRATION  OF  TIME 

FOR  RBDE>IPTION  AND  BEFORE  DEED  MADE:  STATUS  OF.     See  Judicial 

Sale,  2. 

6.  To  REAL  ESTATE:  HELD  TO  BE  IN  ANOTHER  AS  TRUSTEE.     See  TrUst,  2. 

TORT. 

1.  Personal  abuse:  pboyooation  as  matter  of  defense:  burden  of 

PROOF.    See  Evidence,  13. 

2.  For  injxtb;ie8  bt  railroads.    See  Railroads,  1,  3, 5, 15, 16, 17,  22,  23, 

28,29,30. 

See  Nbglioenob,  2. 
Nuisance. 

TOXICOLOGY. 
1.  Pptsicians  as  experts  in:  competency  of.    See  Criminal  Law,  24 

TRIAL  DE  NOVO. 
See  Appeal  to  Supreme  Court,  5. 

Practice  in  Sxtpreme  Court,  14, 17. 

TRUST. 

1.  Rbsui/itno:  pacts  not  constituting.  Where  plaintiff's  son  had  an 
interest  in  land,  which  defendant,  for  three  hundred  dollars  paid  him  by 
G.,  agreed  to  procure  for  G.  within  six  months,  or  else  return  to  G.  the 
three  hundred  dollars  with  ten  per  cent  interest;  but  defendant  never 
procured  such  interest  for  G.  and  the  son  had  died,  presumably  intestate 
and  without  issue,  held  that  plaintiff,  being  the  only  heir  of  her  son.  in- 
herited the  son's  interest  in  the  land,  but  that  no  trust  resulted  to  her 
for  the  three  hundred  dollars  which  G.  had  |>aid  defendant  to  procure 
for  him  the  title  to  such  interest,  and  that  this  action,  brought  against 
defendant  to  recover  said  three  hundred  dollars,  could  not  be  maintained, 
even  though  she  tendered  into  court  a  deed  for  the  title,  upon  condition 
that  G.  (who  was  made  a  party)  should  release  defendant  on  his  con- 
tract, to  which  proposition  G.  made  no  answer.  Rogere  v.  Rogers,  92. 
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2.  Evidence  EST ABLTBHtNo:  title  to  beal  estate.  Upon  consideration 
of  the  evidence  in  this  case,  (see  opinion,)  held  that  it  justified  the  court 
below  in  concluding^  that  the  real  estate  in  question  was  purchased  by 
plaintiflF's  ancestor,  but  that  the  title  was  wrongfully  taken  to  one  of 
defendants,  and  that  he  was  rijfhlfullly  decreed  to  hold  it  in  trust  for 

Elaintifib,  and  to  convey  it  to  them,  and  to  account  for  the  rents  and  pro- 
ts.    Kibhj  V.  Cold,  m. 

8.  Trustee  op  chose  in  action  mat  sub  thereon.    See  Parties,  1. 

ULTRA  VIRES. 

See  Cities  and  Towns,  7. 

Corporations,  1. 

USURY, 

1.  To  defeat  attorney's  fees  in  suit  upon  contract.  See  Attorney's 
Fees,  1. 

VARIANCE.      , 

1.  Between  verdict  and  judgment  in  criminal  case:  what  is  not. 
See  Criminal  Law,  27. 

VENUE. 

1.  Removal  OF  cause  to  county  of  residence:  pleading:  practice. 

It  is  not  necessary  in  a  petition  to  allege  facts  showing  the  plaintiff  en- 
titled to  maintain  the  action  in  the  county  in  which  it  is  brought;  and 
if  the  defendant  appears  and  moves  to  have  the  cause  removed  to  another 
county,— alleged  to  be  the  county  of  his  residence,  the  plaintiff  may  show 
such  facts  by  affidavits  filed  in  opposition  to  the  motion.  Jordan  r. 
Kavanaugh,  152. 

2.  Motion  for  change  to  place  of  residence:  merits  of  cause  not 

determined  B7.  Where  the  action  was  against  the  principal  and 
sureties  upon  a  bond  given  for  the  faithful  performance  of  a  contract, 
and,  under  the  statute,  the  action  might  be  maintained  against  the 
principal  in  any  county  where  the  contract  was  to  be  performed,  the 
sureties  could  not  demand  that  the  cause  be  removed  to  the  county  of 
their  residence,  upon  the  ground  that,  by  the  terms  of  the  bond,  they 
were  not  liable  for  the  damages  complained  of.  The  merits  of  the  case  as 
to  them  could  not  so  be  determined  m  a  preliminary  motion.    Id, 

3.  Agreement  to  change  of:  further  change  after  new  parties 

brought  in.  Alter  a  cause,  begun  in  one  court,  has  been  transferred 
to  another,  in  which  the  parties  have  agreed  it  shall  be  tried,  the 

Slain  tiff  is  not  bound  to  submit  to  a  tiial  in  that  court  after  new  parties 
efendant  have  come  into  the  case,  as  such  new  parties  may  have  such 
relation  to  the  court,  or  such  infiuence  in  the  community,  as  to  jeop- 
ardize plaintiff's  rights  in  that  court.    Bixhy  v.  Carskaddon^  164. 

4.  Motion  for  change  of:  compliance  with  language  of  statute. 

Where  in  an  affidavit  for  a  change  of  the  place  of  trial  it  was  alleged 
that  the  "  defendants  aw^  their  attorneys  had  such  undue  influence 
over  the  inhabitants  of  the  county,  etc..  held  that  this  language  meant 
that  both  the  defendants  and  their  attorney  had  such  influence,  and  not 
that  the  defendants  and  their  attorneys  together  had,  and  that  the 
affidavit  in  this  respect  sufficiently  complied  v^th  the  requirements  of 
par.  3,  §  2590,  of  the  Code.    Id. 

5.  Change  OF  BY  agr&embnt:  right  to  further  change  for  cause. 

Section  2591  of  the  Code,  which  provides  that,  after  one  change  of  venue. 
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no  party  is  entitled  to  another  for  any  caose  in  existence  wben  the  first 
chanfife  was  obtained,  does  not  apply 
by  ilie  agreement  of  the  parties.    Id. 


change  was  obtained,  does  not  apply  where  the  first  change  was  made 


6.  Change  of:  suppicienct  op  afpidavit  fob:  relation  of  apfiant& 

Where  the  affiants,  in  an  application  by  the  plaintiff  for  a  change  of 
-  venae,  stated,  in  reference  to  ibeir  relation  to  the  applicant,  "that  they 
are  not  related  to  tho  plaintiff  in  this  action  nearer  tnan  the  fourth  de- 
gree; nor  do  they,  or  any  of  them,  stand  in  the  relation  of  servant,  agent 
or  employe  of  snch  plaintiff;  nor  are  they  in  any  manner  interested  in 
the  result  or  issue  or  this  action,'*  held  that  this  was  soffidea^  under 
^  2590  of  the  Code.  Fairhurn  f>.  Goldamith,  58  Iowa,  389,  distinguished. 
Goodnow  r.  Litchfield^  275;  Jotra  HctHesiead  Co,  v.  Des  Moines  Navi- 
gation dk  Bailway  Ck>.,  285. 

7.  Action  by  agent  against  principal:  county  whbbb  agency  is 

ix>CATBD.  Plaintiff  and  defendants,  residents  of  different  counties,  en- 
tered into  a  contract,  whereby  plaintiff  became  the  agent  of  defendants 
for  the  transaction  of  certain  business  in  plaintiff's  county.  Plaintiff 
brought  this  action  in  his  own  county  to  recover  for  the  violation  of  the 
contract— the  discharge  of  plaintiff  without  cause.  Held  that,  under 
secbon  2585  of  the  Code,  the  action  was  properly  brought  in  the  coun^ 
where  the  agency  was  located,  and  that  a  motion  by  defendants  to  re- 
move it  to  the  county  of  their  residence  was  properly  overruled.  The 
statute  applies  to  actions  between  principal  and  agent,  and  it  makes  no 
difference  that  the  relation  has  ceasea  when  the  action  is  brought 
Oekerson  v.  Burnhanit  570. 

8.  Change  of  in  cbiminal  cabb:  dibcbbtion  of  coubt.    See  Criisinal 

Law,  8. 

9.  In  actions  to  fobbclosb  mobtoagb.    See  Mcnigage,  5. 

VERDICT. 

1.  Special:  contbary  to  byidencb:  gbound  fob  nbwtbial.    When  a 

special  interrogatory  inquires  about  an  important,  but  not  necessarily 
determinative,  tact,  and  the  answer  of  the  jury  is  contrary  to  the  evi- 
dence, a  fair  trial  cannot  be  presumed  to  have  been  had,  and  a  new  one 
should  be  granted.    Bald^oin  v.  St,  L,  K,  &  N.  W.  R'y  Co,^  210. 

2.  Finding  op  facts  by  coubt  treated  as.    Where  the  evidence  as  to  a 

fact  involved  in  a  law  action  tried  to  the  court  is  conflicting,  the  finding, 
like  the  verdict  of  a  jury,  will  not  be  disturbed  on  i^peal.  Daif  9. 
Ratulolph,  431;  Cole  v.  Coshery,  526. 

3.  Not  contbaby  to  instructions.    The  court  instructed  the  jury  that, 

in  order  to  find  for  the  plaintiff,  certain  facts  must  be  estabUsh^by  evi- 
dence which  is  **  clear,  satisfactory  and  conclusive'*  to  their  minds;  held 
that,  though  the  evidence  was  confiicting,  yet  this  court  cannot  say  tiiat 
the  jury  could  not  honestly  and  intellig^tly,  and  without  bias  or  pas- 
sion, have  been  satisfied  in  their  own  minds  that  the  evidence  sustaining 
such  points  was  *' clear,  satisfactfiry  and  conclusive,**  and  hence  cannot 
say  that  the  verdict  was  contrary  to  the  instructions.  Hoadley  v.  Ham- 
mond,  599. 

4.  Excessive:  beduced  by  consent  in  this  coubt.    The  verdict  for 

plaintiffs  in  this  case  being  in  excess  of  what  the  evidence  justifies,  it  is, 
by  consent  of  plaintiffs,  reduced  in  this  court,  and  the  judgment,  so 
modified,  is  affirmed.    Miller  v.  K.  <it  Des  M.  R'y  Co.,  680. 

5.  Variance  bbtwebn  yebdict  and  judgment  in  cbiminal  case: 

WHAT  18  NOT.    See  Criminal  Law,  27. 
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6.  Without  judgment:  no  lien  on  heal  estate,  nor  notice  to  pur- 

CHA8ER.    See  Lien,  1. 

7.  Special:  judgment  ok:  pacts  not  warranting.    See  Practice,  4. 

8.  Not  set  aside  where  evidence  is  conplicting.    See  Practice  in 

Sapreme  Court,  27. 

9.  In  probate  op  will:  epfect  of.    See  Will,  7. 

VOLUNTARY  ASSOCIATION. 

1.  Lpxsalitt  op  purpose  as  phown  by  constitution  and  by-laws: 

question  for  court.    See  Law  and  Fact,  1. 

2.  Torts  op:  liability  op  members  for.    See  Malicions  Prosecution,  8. 

WAIVER. 

1.  Op  one  condition  of  contract  leaves  others  intact.    See  Con- 

tract, 10. 

2.  Of  time  OP  COMPLETING  wore:  recovery  on  contract.  See  Con- 

ti-act,  13. 

3.  Of  jury  by  defendant  in  indictment.    See  Criminal  Law,  2. 

4.  By  insurance  company  of  condition  of  policy.    See  Insurance,  1. 

5.  Of  mechanic's  lien:  pacts  constituting.    See  Jud^rment  and  De- 

cree, 4. 

6.  Of  right  by  appearance  on  insufficient  notice.    See  Mechanic's 

Lien,  1. 

7.  Op  notice  and  protest  by  guarantor:  effect  op.    See  Promissory 

Note,  5. 

8.  Op  contract  of  guaranty:  pacts  not  amounting  to.    See  Promis- 

sory Note,  7,  8. 

9.  Op  conditions  of  warranty:  facts  not  amounting  to.    See  Sale, 

1. 

WARRANTY. 

1 .  Of  reaper  and  mower:  waiver  of  conditions:  facts  not  amount* 
iNG  to.    See  Sale,  1. 

WATERCOURSES. 

1.  Decree  in  relation  to:  construction  op.    A  decree  enioinincr  de- 

fendant from  obstructinpT  the  flow  of  water,  and  which  found  that  there 
was  a  "water-channel,"  a  ''natural  channel,"  and  the  "natural  flow  of 
water  therein,"  held  conclusive,  as  between  the  partien,  that  it  was  a 
natural  stream,  and  not  a  mere  surface-water  channel.  Benson  v.  Con* 
ners  670. 

2.  Decree  restraining  diversion  op:  no  bar  to  subse<)uent  action 

FOR  damages:  res  adjudigata.  a  dacree  restraimng  defendant 
from  divertinf^  water  from  its  natural  channel,  so  as  to  cause  it  to  flow 
over  plaintiff  *8  land,  is  no  bar  to  a  subsequent  action  for  damages  caused 
to  plaintiff  by  defendant's  neglect  to  observe  the  injunction,  although 
damages  were  also  claimed  in  the  first  action;  but  where  the  nature  of 
the  channel  and  the  facts  of  the  diversion  have  been  already  adjudicated 
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in  the  injunction  case,  the  jury  may  properiy  be  instrocted,  in  the  iob- 
sequent  case,  that  they  have  nothing  to  do  except  to  ascertain  the 
amount  of  plaintiff  *8  damages,  if  any.    Id. 

3.  Bights  op  cities  in  FioHTiNa:  bule  as  to  bubal  lakds.     See  Citiei 

and  Town?,  2. 

4.  DiVEBSION  OP  WATEB  by  BAILWAT  EKBAMKMEirT  IK  CITY:    CITY  SOT 

LIABLE.    See  Cities  and  Towns,  IG. 

5.  Obstbcction  of  bubfacb-wateb:  action  fob:  statute  of  umita- 

tions.    See  Nuisance,  2. 

6.  Pebcolation  op  watbb  fbom  adjoining  lot:  action  fob  damaobb. 

See  Nuisance,  4. 

7.  Obstruction  op  subfacb  wateb  by  embankment:  liabiijtt.    See 

Kuiiroads,  5. 

WILL. 

1.  Revocation  by  subsequent  birth  of  child.    The  birth  of  a  chUd  of 

a  testator  operates  in  law  to  revoke  a  will  by  him  previous! v  made. 
Whether  the  rule  would  be  different,  in  case  provision  should  oe  made 
in  the  will  for  the  child  subsequently  bom,  is  not  decided.  Alden  v. 
Johnson  ^  124. 

2.  Absolute  devise  folt.owed  by  wobds  of  DraEcnoN:  effect  of 

the  added  words.  Where  a  husband  devised  hispropertv  **absolntely, 
in  tee  simplo/'  to  his  widow,  and,  afberso  disposing  of  it,  be  added  lan- 

guage  direciincr  the  disposition  of  so  much  thereof  as  should  remain  at 
er  death,  hfld  that  these  directions  could  not  have  the  effect  to  limit 
her  title  to  the  property;  for,  if  the  added  language  be  regarded  as  pre- 
catory merely,  it  would,  of  com*8e,  have  no  such  effect;  and  if  regarded 
as  imposing  a  limitation  upon  her  title,  it  would  be  void;  because  re- 
pugnant to  the  prior  language  of  the  instrument,  by  which  the  absolute 
title  is  conveyed.    Id, 

3.  Intention  op  testator:  how  determined.    In  order  to  determine 

the  intention  of  the  testator,  courts  can  look  only  to  the  will  itself,  goided 
by  the  established  rules  of  interpretation.    Id. 

3.  Revocation  by  bibth  of  child:  who  may  take  advantage  of. 
Where  the  subsequent  birth  of  a  child  has  wrouarht  the  legal  revocation 
of  a  will,  nny  person  who,  but  for  the  will,  would  share  in  the  devised 
property,  has  such  an  interest  in  setting  the  will  aside  that  be  may 
maintain  an  action  for  that  purpose.    Id, 

5.  Domicile  of  testator:  juRifeDiOTiON  op  probate  coubt.  The 
place  where  a  person  lives  and  dies  is  taken  to  be  his  domicile  until 
facts  adduced  establish  the  contrary,  and  where,  as  in  this  case,  the  tes- 
tator, being  in  poor  health,  left  his  place  of  residence  in  Illinois,  with 
the  intention  of  making  his  future  home  elsewhere,  and,  after  staying 
a  short  time  at  each  of  t<eTeral  places  in  quest  of  health  and  business, 
he  despaired  of  regaining  his  health,  and  finally  settled  down  with  his 
widowed  mother,  whoso  home  was  in  Taylor  county.  Iowa,  intending  to 
remain  there  an  indefinite  time,  and  at  which  place  he  was  married  and 
made  his  will,  and  soon  afterwards  died,  held  that  Taylor  county,  Iowa, 
was  his  domicile  at  the  time  of  his  death;  that  the  circait  court  of  that 
county  had  jurisdiction  of  proceedings  to  probate  the  will;  and  that  it 
was  error  to  dismiss  such  proceedings,  upon  the  motion  of  allegcMl  cred- 
itors resident  in  Illinois,  who  claimed  that  the  testator  had  his  domicile 
in  that  state,  and  that  the  will  should  be  probated  there.  Will  of  01- 
son^  145. 
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6.    UnDUK  influence   and   imbecility:    evidence  not   ESTABLfSHIKG. 

The  evidence  in  this  case  conslder^^d,  (see  opinion,)  and  held  wholly  in- 
safficient  to  establish,  either  that  undue  influence  was  brouj^ht  to  bear 
upon  the  testator,  resulting^  in  the  execution  of  the  will,  or  that  the  tes- 
tator was  not  possessed  of  a  disposing:  mind.     Collins  v.  BrazUl^  432. 

6.  Probate  of:  verdict  of  jury:  effect  of.  The  statute  (Code,  § 
2340)  requires  that  issues  arising  upon  the  probate  of  a  will  be  submit- 
ted to  a  jury  when  either  party  demands  it;  and  the  verdict  in  such  a 
case  has  the  same  effect  as  in  ordinary  actions  at  law,  and  should  not 
be  set  aside  for  any  less  weighty  reasons.    Id. 

WITNESSES. 

1.  Experts  IN  toxicology:  competency  of  physicians  as  such.    See 

Criminal  Law,  24. 

2.  Defendant  in  criminal  case  in  his  own  behat.f:  bad  moral  char- 

acter MAY  BE  shown.    See  Criminal  I^iw,  21. 

3.  Experts:  qualification  of:  province  of  court  and  jury.     See 

Criminal  Law,  26. 

4.  Impeachment  op:  legal  effect  of:  necessity  of  instruction. 

See  Instruction,  8. 

WORDS  AND  PHRASES. 

1.  ** Harvest."    The  word  "harvest,"  when  nsed  to  denote  a  season  of 

the  year,  designates  the  time  when  crops  of  grain  and  grass  are  gath- 
ered, and  does  not  apply  to  second  crops  cut  out  of  the  harvest  season.  * 
Wendall  r.  Oshottt^,  99. 

2.  "Residence"  and  "domicile."  The  terms  "residence"  and  '*  domi- 

cile ''  are  not  necessarily  the  same.  The  first  is  used  to  indicate  tlie 
place  of  dwelling,  whether  permanent  or  temporary;  the  second,  to  do- 
note  a  fixed,  permanent  residence,  to  which,  when  absent,  one  has  the 
intention  of  returning.    Fitzgerald  v.  Arel,  104;  Bleedner  v.  Arel,  727. 

8.  In  certifying  evidence  to  supreme  court:  "submitted  "  equiva- 
lent TO  offered.    See  Appeal,  6. 

4.  "  Fair  preponderance  of  evidence  "  EqurvALBNT  to  preponder- 

ance OF  EVIDENCE,  AND  NOTHING  MORE.    See  Evidence.  12. 

5.  "  Rights  doweb  and  inheritance  '*  does  not  include  noMinsTEAD 

RIGHT.    See  Husband  and  Wife,  2. 

6.  The  word  "  therein  *'  construed  in  particular  connection.    See 

Husband  and  Wife,  2. 

7.  "Testimony":  use  of  as  EqurvALEWT  to  "evidence."    See  Prac- 

tice in  Supreme  Court,  18. 

f 

Vol.  LXIII— 54 


4 


i 


I .  / 


